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ADVERTISEMENT. 


Ar the cloſe of the THIRD VoLume of this Work and the 
tenth year of its progreſs the Author feels it incumbent upon | 
him to acknowledge the encouragement and ſupport of the learned 
Bar, for whoſe uſe it is peculiarly calculated, and by whoſe 
indulgence it has proceeded to this period; and particularly 
to expreſs his obligations for the eſſential advantage derived from 
the moſt liberal communication of papers on all occaſions. He 
- preſumes to draw a favorable inference from thoſe marks of 

approbation; the chief reward of his paſt and inducement to his 
future labors. en 


In the farther proſecution: of the Weak, availing bimſelf of the 
increaſe of his materials, ariſing principally; from an anxiety, that at 
a time, when Equity is ' adminiſtered. with diſtinguiſhed ability 
and adorned with the moſt brilliant eloquence, no ſubje& of im- 
portance ſhall eſcape. his attention, he propoſes, with a view to 
meet the general convenience, that the future publication ſhall 


take place twice a year. For that purpoſe, and to prevent this 


Volume, already conſiderably exceeding the two former, from 
being extended beyond the-pſual compaſs, it is judged expedient . 
to defer the Caſes ſubſequent to Egfter Term till the com- 
mencement of the Fourth Volume. 

In the caſe of Cave v. Holford is introduced the judgment of 
the Court of Common Pleas; important from the difference of 
opinion upon the Bench, and as it concludes the diſcuſſion of a 
queſtion, which after a conſiderable interval has with great in- 
.genuity and a deep reſearch of authority been renewed during the ' 
period of theſe REPORTS. 
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Michaelmas Term, 


36 Geo. 3. 1795. 


Ex farte CALLOW. 


Cen was arreſted for a debt of 417. and continued in priſon 
two months; upon which a commiſſion of bankruptcy iſſued 


againſt him. The plaintiff in the action, who was not the 
petitioning creditor, not having proceeded for two terms, the 
bankrupt obtained a /aper/ſedcas, and was diſcharged. The cre- 
ditor then proved his debt under the commiſſion, and after- 
wards arreſted the bankrupt in a ſecond action, but ſoon diſ- 
charged him, and at length took him in execution ; at which time 
no dividend had been declared. The bankrupt petitioned, that 
the plaintiff might be ordered to releaſe him from cuſtody. When 
the petition came 0n.upon-the 8th of Auguſt, the plaintiff refuſing 
in court to conſent to diſcharge the petitioner, the Lord Chancellor 
was .inclined to make an order for that purpoſe: but Ex parte 
Wright, ante, ad vol. 9. 4 Bro. Ch. Ca. 114, being mentioned, and 


ſeveral gentlemen, of, the Bar expreſſing great doubt, whether the 


Lord Chancellor ſitting in bankruptcy could ſtop the creditor at 
law, the petition was ordered to ſtand to Michaelmas Term. 


Mr. W. Agar for the petition.— The bankrupt was diſcharged 
in Ex parte James, x P. Wis. 610. and Anonymous, 2 P. Wit. 
394, upon his own petition. In thoſe caſes the creditor pro- 
ceeding at law was not the petitioning creditor. The ſame order 
has been made as againſt the petitioning creditor proceeding at 
law: Ex parte Ward, 1 Ath. 153. In Ex parte D'Orvilliers, 


1 Alk. 221. the creditor was obliged to elect. There is no dif- 


1795. 
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ference between the petitioning creditor and the other creditors - 
coming in: 1 Bro. Cb. Ca. 271. In all the caſes, where a cre- 


Vor. III. B 


at 


ditor has upon refunding a dividend been * to proceed 


2 by Cafes in 88 
170. at lis: the aQion was commenced before the bankruptcy. 
72 The bankrupt was in employment, when he was arreſted, and 


| Cairow. has been in priſon four months. It 1 is not the courſe to n an 
ö injunction. 


Lord CHANCELLOR,—Tt is a very oppreſlive caſe on the part 
of the creditor, and a caſe of great cruelty: but I am very 
much obliged to the Bar for interpoſing; for I am quite ſatisfied 
I have no authority to make the order. If I could have ex- 
erciſed a juriſdiction over the creditor, I ſhould have been very 
glad to have done ſo. The -caſe of the petitioning creditor is 

quite different: he ſubmits himſelf to all orders the Court ſhall 
make. The caſes, in which the creditor is permitted to re- 
fund, are vaſtly 18885 .I cannot bar this creditor of his legal 


remedy: 
"> = Es parte MILDMAY. | 
Bankroptcy JN dup 1784 a commiſſion of lunacy iſſued againſt George Peſcod, 
of the com- 1 1 
mitcee of the © under which Richard Felon Caſe and Caſſandra, his wife, who 
Foamic is a was couſin-german to the lunatic, were appointed committees of 
4 the perſon. Upon the bankruptcy of Caſe this petition was pre- : 
1 ſented by Jane Mildmay, one of the relations of the lunatic, pray- i 
count of the ing, that Caſe and his wife might be diſcharged from being com- 
fund for | 
mainte- mittees of the perſon of the lunatic, and that other committees 
yance: but 


the cuſtody might be appointed. The other relations of the lunatic conſented 


aan wf net 10 the petition, for which the bankruptcy was the only ground. 

| be changed, The committee by his affidavit repreſented, that he had every © 
if the Maſter 52838 oe | 8 
finds j i pro- aſſurance, that his certificate would be allowed in a very ſhort 4 
per with re 1 


pard to the time, that he had taken the leaſe of a houſe at Chelſea, and fur- 
. niſhed it for the accommodation of the lunatic; and that he 


that it ſhould ſcarcely ever interfered in the management of the perſon, but 
continue, 
left it wholly to his wife. The affidavit alſo ſtated, that the lunatic 
was much reſtored from a moſt deplorable ſtate by the treatment 
he had received, which was very affectionate and tender, and that 
a removal would be dangerous; in which particulars it was,con- 
firmed by the affidavits of the N and e who had 
attended the lunatic. 


N. a 5 Mr. 


Cules in Chancery. 
Mr. Armitage for the committee —The Court looks to the com- 
fort and advantage of the lunatic z and in this inſtance all the 


circumſtances connect his comfort and advantage with his preſent 
ſituation. 


moval wi be for his So 


of Lai CHANCELLOR.—lt does not follow, that if another com- 

mittee is appointed, I ſhall change the care of the perſonal at- 
tendance of the lunatic: but they would have the adminiſtration 
of the money. If I order a ſum of money for his maintenance, 
I cannot put that ſum into the hands of a perſon, over whoſe 
adminiſtration of it I have no control. If another committee 
is appointed, he will receive the allowance: but if the Maſter 
find it proper with regard to the comfort of the lunatic, that the 
cuſtody of the perſon ſhould remain, where it now is, if you 
make out that caſe, I will not remove that cuſtody. Refer it 
to the Maſter to appoint another committee. 


At leaſt there ought to be an enquiry whether a re- 


WENTWORTH v. TURNER. 


ENANT for life made a leaſe of Pn tet, 20G to the de- 
fendant. 


Mr. King, on the part of the tenant for life and the remainder- 
man in fee, who joined in the bill, moved for an injunction to 
reſtrain the defendant from taking coal; alledging, that the leaſe 
was made by miſtake, and was a forfeiture of the eſtate for life. 


Lin CHANCELLOR,—l cannot help that. I cannot hear a 
man coming to diſaffirm his own leaſe. If tenant for life liable 
to waſte had ſold timber, he could not prevent the vendee from 
cutting it. It is colluſion to bring forward the remainder-man. 
If he complains, be muſt file a bill alone. 


3 
1795. 
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Che in Oy 


'LOKER v. RO L L E. 


OBERT 8 EPR his will, 450 the 29th of Ss: 1753. 

as follows: Inprimit, I make, conſtitute, declare, ap- 
point, and ordain, Benjamin Loker my whole and ſole executor, 
* jointly with his wife Eligabetb, to whom I give all my goods 
and chattels and credits, be it of what kind or nature what» 
* ſoever or whereſoever, moyeable or immoveable. I likewiſe de- 
«* viſe after my deceaſe my houſe that I have in Crewkerne with 
* all the furniture in it; and I deviſe and bequeath all my lands 


for ever, except thoſe that are ſettled. in my marriage articles. 


«* I give and bequeath all my ready money to Benjamin Loker 
6 jointly with his wife.” The teſtator-then bequeathed-arrears 
of rent, if any, to his executors as above; and any ſums of 
money, bills, bonds, mortgages, Sc. which ſhould appear due at 
his death, he gave to them ; ; and alſo a tenement. in Eat Bualey in 
the county of Devon to Benjamin Loker for ever, paying to Robert 
Larder 51. per annum for his natural life; and he alſo gave another 
tenement to Benjamin Loler jointly with his wife. 


The. bill having ſtated this will, charged the following fads. 
The teſtator died ſoon after he had made his will, leaving Benjamin 
Lotter and his wife, the plaintiff's father and mother, ſurviving. 


Upon the death of the teſtator, the defendants Bragge, Clarke, 
Burt, and Churchill, got into poſſeſſion and receipt of the rents and 


profits of the ſaid freehold eſtates not compriſed in the marriage 
articles mentioned in the will. Some time after the teſtator's 
death Benjamin Loker, the plaintiff's father, died. Afterwards, on 


or about the 6th of April 1785, the plaintiff's mother died, leaving 


the plaintiff her eldeſt ſon and heir at law ſurviving ; whereupon 
the plaintiff as her heir at law became entitled to all the ſaid real 


eſtates, of which the teſtator ſo died ſeiſed, ſave and except thoſe 


compriſed in the ſaid marriage articles. The plaintiff 's father 


upon the death of the teſtator having got poſſeſſion of all 


the title deeds relative to the ſaid eſtate, together with the ſaid 


marriage articles, delivered the ſame to Baruch Fox, at that time 
employed as attorney or agent for the defendants, who. by miſ- 
take or through ſome other motive adviſed the plaintiff's father, 
that he took no eſtate or intereſt whatſoever in any of the teſtator's 


real eſtates under his will ; in conſequence, of which advice the 
- Es; - plaintiff.s 


. Catrs in Chancery, | 
plaintiff's father and mother never took any ſteps to recover poſ- 
ſeſſion of the ſaid eſtates. The defendant Rolle, ever ſince the 
teſtator's death, has been and now is in poſſeſſion and receipt of 
the rents and profits of one third part of two certain farms, with 
their reſpeQive appurtenances, called Bucibam and Chelborough, 
and of one third part of Malailcb Farm, and of a certain tene- 
ment in Bridport, late in the tenure of Fohn Hoare, part of the 
teſtator's real eſtates mot compriſed in the ſaid marriage articles; 
and the father of the defendant Bragge at the teſtator's death 
got into poſſeſſion and receipt of the rents and profits of one 
other third part of the ſaid farms, called Che/borough and Walditch 
farms, and the ſaid tenement in Bridport; and ſince his death 
the deſendant Bragge has been and is in poſſeſſion; and he 


is the ſole: executor of his father. The defendant Glarke is in 


poſſeſſion of the farm, called Buckbom, with the appurtenances, 
and fo has been from a ſhort time fubſequent to the teſtator's 
death; The defendant Burt is in poſſeſſion and receipt of the 
rents and profits of the whole -of a certain farm, called Lucas 
Farm, and one thind part of the ſaid farms, called Buckbam, Chel- 
borough, and Walditch, farms, and of the ſaid tenement in Bridport; 

and the aforeſaid ſeveral perſons or ſome of them are alſo in poſ- 
ſeſfion of the lands and premiſes compriſed in the ſaid marriage 
articles; and they have blended and mixed both eſtates together, 


as well the fettled as the unſettled eſtates, ſo that they che defend- 


ants alone can now diſtinguiſh the ſame. The defendant Fox as 
adminiſtrator of his father | poſſeſſed himſelf of all and every 
the title deeds and writings belonging to the ſaid teſtator's real 
eftates, and alſo the ſaid marriage articles, which had been- ſo 
delivered to Baruch Fox his father. The bill farther charged, 
chat the defendants Clarke and Burt were not purchaſers for 
valuable conſideration - without notice; that the defendants had 
notice of the will; and that in caſe the ſaid defendants would 
produce the ſaid marriage articles and alſo the ſaid other title 
deeds, it would appear, that the plaintiff was entitled to all the 
ſaid "eſtates before mentioned to be in poſſeſſion of the ſaid 
defendants veſpectively, or ſome part thereof, and which lie 


intermixed and blended with the premiſes compriſed in the 
faid marriage articles, and cannot be diſtinguiſhed therefrom with- 


out the produQion and diſcovery of the title deeds and marriage 
articles; and that without ſuch deeds and marriage articles the 


plaintiff is unable 10 proceed for the recovery thereof; and it 
| C would 


Vous HI, 
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would appear, that none or only ſome ſmall part of the eſtates 
before mentioned are compriſed in ſuch marriage articles; and 
that withholding the deeds is fraudulent, and deprives him of the 
means of ſufficiently aſcertaining the lands belonging to him, fo as 


to bring an ejectment. The bill therefore prayed” a diſeovery; 


and that it might be aſcertained under the .decree, which of the 
aforeſaid lands and hereditaments were ſo deviſed as aforeſaid by 


the teſtator to the plaintiff's father and mother; and were not 
included in the ſaid marriage articles; and that the plaintiff might 


be declared entitled thereto, and to ſuch of the deeds and writ- 
ings. as relate thereto, . and that poſſeſſion thereof reſpectively 


+ might be delivered up to the plaintiff; zad that the defendants 


might account for the rents and profits, and that what ſhould 
be coming due upon ſuch account might be paid to the plaintiff, 


The uſual affidavit was annexed to the bill by the plaintiff, that 


he had not the deeds and writings relating to the eſtates, and 


did not know where they were, unleſs they were in the cuſtody 


of the defendants or one of them. 
The defendants Rolle, Bragge and Clarke, demurred generally. 


Solicitor General and Mr. Short for the demurrer.— This is a 
fiſhing bill. The plaintiff claims under a title, that according 
to his own ſtatement commenced above forty years ago. There 
is nothing to prevent him from bringing an * if he is 


entitled, and not barred 1 NO. 5 7 


Attorney General for the plaintiff. —The plaintiff 3 that 
the boundaries are ſo intermixed and blended, that no eject- 
ment can be brought. In order to that it is neceſſary, that the 
title deeds ſhould be produced; which are. ſtated to be in the 
poſſeſſion of the defendants. The bill calls on the Court to 
aſcertain the lands. It may do that either by a commiſſion, 
or by directing an iſſue, or giving leave to bring an action. 
The ſingle queſtion is, Whether, where the bill aſſerts a power 
in the teſtator of diſpoſing of ſome lands and not of others, 
and that the deviſees upon his death took poſſeſſion of all, and 


by the intermixture of the lands the title cannot be tried by 


ejectment, and the bill is therefore brought for a diſcovery, and 
for equitable relief in conſequence of the impoſſibility of proceed- 


ing at W the defendant can demur ? * caſe is certainly diſ- 


* 


1 


Eiter in ents. 


Ww gad e Fol a mere ejetment bill, where no obſtrudtion f lies 
: in oy . of * at . m_ 


C 


Larid erte Upon the face of the bill it is quite 
clear, the plaintiff may draw a declaration in ejectment. The bill 
ſtates the title, and that by ſome means or other the ſame perſons 
- are in poflemon of all the lands, and have confounded the bound- 
aries: the only conſequence is, that the plaintiff may come for a 
diſcovery to know, what are the farms, and who are in poſſeſſion : 
but that never can entitle him to come for poſſeſſion and an ac- 
"count. He avers, contrary to the fact diſcloſed by his bill, that 
he does not know the lands. He deſcribes the two farms and the 

tenement. If he had filed a bill for diſcovery only, he muſt have 
| paid for the diſcovery: but it goes on to pray relief, that is merely 
an e jectment. As to the form of the demurrer; I take it to be now 


if he goes on to pray velief, to which he is not entitled, it is a 
good ground of demurrer, and the defendant is not to be put to 


which he knows, and a TO which he deſcribes by the name 
of ths aft vecupier. 


Allew the . 


PUSHMAN v. \FILLITER. 


Fr Puſhman by his will gave a legacy of gol. to his fon, to 0 be 
paid by his executors twelve months after his deceaſe or day 


of marriage, which ſhould firſt happen. Then he gave to his 
wife all his bankers and boat-bales, and alſo the uſe of his horſes, 
cart-tackle and boats, for and during the term of her natural life; 
and after her deceaſe he gave, deviſed and bequeathed, the ſame 
unto his ſaid ſon Henry, his heirs, executors, adminiſtrators and 
aſſigns. The teſtator then diſpoſed of the reſidue as follows : 
* Laſtly all my houſchold goods and furniture, plate, linen and 
< china, ready money and ſecurities for money, ſtock ; in, trade, 
together with the reſidue and remainder of my perſonal eſtate 
«of every nature or kind ſoever or whereſoever, I give, deviſe 
1 * and | bequeath, unto my ſaid vife Mary Puſhman, deſiring her to 


n 


bs: en not an n abſolate truſt for the children after the death of t 
provide 
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a ſertled point, that though he may be entitled to a diſcovery, yet 


anſwer. He may bring an ejectment for à farm, the name of 
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deceaſe to 
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ce an | abſolute truſt upon the —_ * pork mother. N 


cetes in Chaney. 
« provide for my daughter Anne out of the ſame, as long as ſhe 
my ſaid wife ſhall live, and at her deceaſe to diſpoſe of what 


« ſhall be left e my children in ſuch a the . | 
n Judge Wor FO” * 


- * 


The teſlator appointed ble" wise enbestrir. The bin was file 
againſt Filliter, executor of Mary Puſl man, by the children, Who 
claimed under the reſiduary claute in the will of their father, as 


— 
. 


Mr. Craham and Mr. Hull _ the adit Moor 57. pl. 


162. Hardinge v. Glynn, 1 Atk. 469. Nowlan v. Nolligan, 1 Bro. 
Ch. Ca. 489. Pierſon v. Garnett, 2 Bro. Ch. Un. 33, 226. Hande 


v. Handl, cited 1 Term Rep. B. R. 437. Malm v. Keighley, ane, 
vol. 2. 333, 529. There is a cleat diſtinction between ure 
v. Hawkins and this caſe: in that the teſtator meant to leave 
the whole to his wife. The words“ what ſhall be le in this 
will refer clearly to the proviſion: for the daughter Anne, and 
mean after what might be neceflary for the ſupport of his wife 
and that daughter. The fund therefore is aſcertained, nothing 
being taken out but what is neceſſary for that purpoſe. It is a 
gift to the wife for life; remainder to the children after her 
death; but with power to provide for one daughter during 
her life. In all the caſes, in which the ulterior diſpoſition has 
been diſputed, it has been, where the firſt taker has had the 
ownerſhip. There was no neceſſity for executing the power 


among the children: the teſtator would not have died inteſ- 


tate. ; nnn 1 | 


Maſter of the Rolle —Without Joubt.: There! 18 dy: one e 
whether, if a bill had been filed in the wife's life; the Court would 


have compelled her to ſet apart a ſufficient part for her daughter Anne, 


and have directed, that ſhe ſhould have the reſt for life, and that it 


| ſhould go over at her deceaſe. The only queſtion is, whether ſhe 


could ſpend any more than the intereſt of the property after baving 


provided for her daughter. The words are clearly ſufficient to raiſe 


a truſt; for we are now got beyond any poſſibility of doubt as to 
the rule of the Court, that all words of recommendation or deſire 


by a perſon having power to command ſhall operate as a. truſt. The 


only queſtion then is, Whether the perſon, in whoſe favour the 


| requeſt is made, and the property, to which it applies, are certain: 
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If ſo, all theſe words, uſed by a perſon having a right to command, 


mall create a truſt. The Lord Chancellar in Malim v. Keighley 
ſeems to think, the Lords Commiſſioners in Cunliffe v. Cunliffe did 
not intend to break in upon the rule. I cannot but think ſtill, that 
it is over-raled by Pienſon v. Garnett: but however his Lordſhip 
agreed with me; and it is no clearly ſettled upon Wynne v. 
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1795- 


Pusnman 


v. 
FiriIr za, 


Hacolint, "Pierſon v. Garnett, and the other caſes, that any words 


of recommendation by a perſon hading a right to command do 


create a truſt, if the perſon and property are defined; and the 


only queſtion is, whether it is clear, the teſtator intended, that 
his wife ſhould have no power to diſpoſe except for the main- 
tenance of his daughter Anne, and meant to create a truſt of 
all the reſt. Therefore it is merely a queſtion of conſtruction 
upon the * words”**-what ſhall be let; whether they mean only 
hat ſhall be left after providing for his daughter Anne. I 
think Wynne v. Hawkins as ſtrong as this. It might have been 
equally contended in that caſe, that he meant all after ſhe had 
expended what was neceſſary for her own income. In this 
it muſt be contended, that if a bill had been filed, the property 
would have been impounded. I am Heatly of opinion, that 
I ſhould go too far, if I did not hold, that he left it in the 
diſcretion of his wife to give to his children any part ſhe might 
not difpoſe of. I conſtrue the words larger than the plaintiffs ; 
that it is an abſolute gift to his wife of any part of this pro- 
perty to any uſe ſhe might think fit, eloathed only with a truſt 
for his daughter Anne, Who, I * could have filed a bill: ut 
no one elſe eould. | | | 


+ Diſcalſe the bin without ad ſo far as it prays: an account of 
the perſonal eſtate of the father. 


Mee to what the Lard Chancellor | in Malim v. Keighley 
-lays of Cunliffe v. Cunliffe, if the mother could ſpend it, there is 


no truſt; otherwiſe, if ſhe could not: therefore Cunliffe v. Cunliffe 
is an nn for this deciſion, 


N 


Vol. III. | vo vd 8 aii ans 


Pa 
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5 ue. | CRIOKETT v. vor bv. 
gt 
rind Tus * aroſe upon the following cleats 'n a will: 41. give 
onele toͤa and bequeath to my two nieces Sarah Alexander Crickett and 


: niece, to be ( 


paid at ten- Suſan Alexander: Crickett, daughters of my ſiſter Sarah Alexan- 


ole a og L der Crickett, the ſum of pool. a-piece, of lawful money of Great 


does not $ Britain, to be paid to them reſpectively at their reſpective 


carry intereſt 


1 ages of one and twenty years or day or days of marriage, 
pn ig * * „ which ſhall firſt happen.” The teſtator OT his brother 


- 1EXEcutor: and. OY _ 


Sarab nene Crialett having attained the age of twenty-one 
years, filed the bill for an account of the perſonal eſtate of the 
teſtator; and the queſtion was, whether the plaintiff and her 


. ſiſter were entitled to intereſt” upon their * before _ 


| -attained Ge age ok twenty. one . 


— 


Mr. Graham ond Mr. Stanley Alt the plainit i ani her 5 Ghar \the 


legateer. This point! has never been determined. Where a legacy 


is given immediately, payable at a future day, the principle is, that 
it is debitum in præſenti ſolvendum in futuro. It is a debt from 
the time it is given; and being a debt, it is as a ſeverance of ſo 
much of the property; and then from the time ĩt actually veſted, 
*that with the produce is the property of the party; and though 
they cannot except in the caſe of parent and child inſiſt upon 
receiving the intereſt, before the principal is due, yet at the day 
of payment they may inſiſt upon the produce. In 1 Ch. Cu. 60. 
infant legatees called upon the executor for maintenance, ſuggeſt- 
ing that they had none: the executor demurred, becauſe the 
legacies were not Payable till twenty- one; and the demurrer was 
overruled. I admit, the modern caſes allow it only in the caſe of 
a proviſion by a parent for x child. Nicholls v. Ofborn, 2 P. Min.. 
420. The only diſtinction between that caſe and this is, that 
was the caſe of a reſidue: but that makes no difference. In 
Palmer v. Maſon, 1 At. 505. and Heath v. Perry, 3 Atk. 101, 
Lord Hardwicke proceeds entirely upon the ground of the legacy 
being veſted or not. There are ſeveral authorities, that-wherever 
A legacy is clearly veſted, though to be deveſted by: a ſubſequent 


') event, 
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event, the 9057 ſhall have intereſt without expreſs words, and 
that it is not confined to the caſe of a parent giving a proviſion to 


cited there. Chaworth v.. Hooper, Hawkins v. Combe, 1 Bro. Ch. 
Ca. 82, 335. There are many caſes, in which proviſions cf 
this ſort may be conſidered as portions. This is a legacy by an 
uncle, abſolute, not given over, and appears ſevered from the 
bulk of the eſtate, the reſidue being diſpoſed of. In Churchill v. 
Speake, 1 Vern. 251. it carried intereſt, though ey: had been no 
demand. | 


Mr. Lloyd and Mr. Alexander for "the executor and ręſiduary 
legatec.— Falmer v. Maſon was overruled in Green v. Pigot, 1 Bro. 
Cb. Ca. 105. There have been many decrees for ſecuring the fund; 
and the intereſt in the mean time has been given to the reſiduary 
legatee. Every deeree ſays, that the Maſter ſhall compute intereſt 


from a year after the teſtator's death, unleſs any particular rate of 


-intereſt or time of payment is pointed out by the will, and then 
according to the will. Acherly v. Vernon and the other caſes 
depend upon particular circumſtances. In Acberly v. Vernon Lord 
Macclegſeld thought, that being given to truſtees it was taken out 
of the bulk of the eſtate. This is ſimply a legacy by a ſtranger. 
The diſtinQion between that and the caſe of parent and child 
conſtitutes the whole difference. The parent is bound to main- 
.tain the child: but if even a grandfather gives a legacy to a 
grandcehild, and no particular time is mentioned, it ſhall carry 


intereſt from one year after the teſtator's death, becauſe it then 


becomes due: but if it is payable at a particular period, there is 
no delay of payment, and therefore there can be no intereſt. It 
is fo laid down in Haugbton v. Harriſon, 2 Ati. 329. The caſe 
of a reſidue does not apply. In Roden v. Smith, Amb. 588. it is 
laid down, that- if a legacy is given to an infant, to be paid at 
twenty one, and if he dies under that age, then over, the legatee 
over ſhall have it immediately, if the firſt legatee dies under age: 

but if the legacy is not given over, and the firſt legatee dies under 


age, the adminiſtrator, muſt wait till the infant would have at- 


tained twenty-one, becauſe the reſiduary legatee is entitled to the 
« Intereſt in the mean time. The ſame thing was determined in 
' *Laundy v. Williams, 1 1 WWms. 478; and recognized in May v. Wood, 
3 Bro. Cb. Ca. 474. Deſcrampes v. ne 4 Bro. Ch. Ca. 
by 150(#). no intereſt was: OT dren not 095 


© Public 


11 


1795. 
— —„—-— 


Crnrtxerr 


a child.  Acherly v. Vernon, 1 P. Nm. 253; Bourne v. Tynte, | 


Vs 


Ders. 


= \ — = 9 
— — — — — — 


— 


2 * « | 7 
; | \ 1 
1 — To 
: 


Cariccerrt 
* VU, 
Doors v. 


eee in GR 


Reh a Haughton v. Harriſon the legacy was not veſted : there 


was a condition precedent; and what fell from Lord Hardwicke is 
only a didum upon a point not then in queſtion. In all the caſes 


there is a laboured effort to find out, whether it is a veſted intereſt 
or not. Roden v. Smith proceeded upon this, that where a 


legacy is given, and a ſpecific ſum, not the intereſt of the legacy, 


is directed to be paid, the teſtator has marked diſtinctly, that he 
did not mean the whole intereſt to go. The expreſſion cited from 
the decrees means, unleſs ſome prior time is mentioned in the 
will. wy | | 


1 


Mafeer of the Roll. thought this point had been decided; and 


I ſhould-never' have thought of raiſing a difficulty, if I had found 


it upon the will, or if I had been "counſel. I ſhould currente 


The Court 
will not ſup- 
ply a ſurren- 
der for a na- 
tural child; 
but, if it has 
a legacy 


ther payable 
at twenty- 
one, will al- 
low main- 
tenance. 


Dec. 9th. 


'calamo have held, that the legacy could not have borne intereſt. I 
am ſure the principle has been acted upon; for I know, I had the 


caſe of a grandehild before me; and by ſtruggling in favour of the 
grandchild I forced the executor to allow intereſt. The Court has 


departed from all: principle in making the qiſtinction. A grand- 


child is always in the ſame caſe as a child: but I eannot go ſo far 
as the caſe of an uncle. Another caſe is that of a natural child, 
for whom the Court will not ſupply a ſurrender: but if the 
father by will gives his natural child a portion payable at twenty- 


one, the Court will not ſay, it was intended to ſtarve in the mean 
from the ſa- 


time, but will allow maintenance. If the plaintiff is right, that 


- queſtion never could have ariſen. I will . look into the caſes: 
but J entertain no doubt. 


1 


Mater of the Rolle. When this was firſt opened, I had much 


doubt whether I ought to permit it to be argued; having conſidered 
it to be as ſettled a point as any this Court has ever acted upon: 
but when it was ſtated to be that ſort of caſe, which, though it 


might have been thrown out in judgment, yet never had been res 
judicata, I was willing to hear what could be urged, and principally 


with a view to decide as to the coſts; for I certainly had no doubt, 
_ that upon looking into the caſes” it would appear, that though 
perhaps the very point had not been made the ſubject of deciſion, 


which might ariſe from its having never been queſtioned, caſes 
have been determined over and over again, in which this has 


been taken for granted; and they could have made no doubt, 


if this had not been determined. 


4 * 1 apprehend 
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1 8 the teſtator had no children of his own, thopih i it 
** not appear, nor What the fund is. No maintenance nor 


intereſt is given; and the ſingle queſtion. is, whether a legacy 
to be paid at a particular time, which by the rule of the Court 

is held to be debitum in frefents folvendum-in futuro, and conſe- 
_ a veſted intereſt, is to carry intereſt from a year after 
the -teſtator's death exactly as if it was not limited in point 
of time. What is ſtated as the language of every decree is 
- deciſive. As to the anſwer, that the expreſſion © unleſs ſome 
ther time of payment, Wc.” muſt mean ſome prior time, why 
has not the decree then got that? But the form never has been 
ſo, but univerſally as ſlated for the executor. Upon this plain 
principle, that intereſt is to be given only for default of pay- 
ment, no intereſt can commence, unleſs where payment is 
delayed. It is impoſſible to contend, that the executor is bound 
to pay before he is ordered by the teſtator, unleſs under ſome 
very particular circumſtances, which I will ſtate. The rulc 
is, that no\intereſt is to be paid, till the time arrives, at which 
payment is ordered, except in one caſe only, that of a child, 
but upon quite a different ground. In that inſtance the Court 
does not poſtpone the payment of intereſt till a year after the 
death of the parent; for the Court conſiders the parent to be 
under an obligation to provide not only a future but a preſent 
maintenance for his child, and therefore holds, that he could 
have poſtponed the time of payment only from the incapacity 
of the child to receive, but that he never meant to deprive. him 
of the fruit of the legacy Which fruit is the only maintenance, 
and which maintenance he Was bound to provide. | But what oe- 
caſion is there for all this contention in, favour of the child, if every 
one is entitled? Another caſe is, where a legacy is ordered to be 
paid at the age of twenty one years, and the legatee dies before the 
time: {hall the executor wait, till the legatee would. have been 
twenty-one, or have i it immediately 7 It depends upon the queſtion, 
whether intereſt was Payable or not: if it was, the executor 
ball have it immediately : otherwiſe, he muſt, wait. It is ad- 
mitted for the plaintiff, that if this legatee had. died, ber exe- 
cutor could not have the legacy, till the legatee would, if ſhe 
bad lived, have attained the age of twenty. one. There neyer 


could have been ſuch an abſurdity as the, Ag, that vou muſt 
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of payment, 
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is the only 
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Legacy pay- 
able at rwen- 
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fore which 
time the le- 
atee dies: 
if intereſt 
is payable, 
dis execator 
ſhall have 
the legacy 
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wait till chat time, and then have the ſubject with the in- 


tereſt. I believe it is truly ſtated, that this identical point has 
not been one, that the Court has determined upon. I have looked 
into all the caſes; and 1 believe the counſel are right in that. 


The firſt caſe upon the ſubject is, that cited from 1 C5. Cu. 603 
which is a very old one; in the time of Charles ad. determined 


by Juſtice Archer in the time of Lord Clarendon, and long before 
the rules, upon which the Court has ſince acted, were fettled. The 


executor demurred. It did not appear, whether the legatees were 


children or not. The report ſays, * The defendant demurred; 
„for that the plaintiffs were under age, and their legacies were 


not to be paid till twenty-one, and ſo had no cauſe of ſuit.” 


| Now according to the preſent courſe of the Court there was a 


caule of ſuit to impound it. I do not know, who the Reporter 


; was: but there is this note added by the Reporter; No doubt 


* equity may interpoſe and order the payment as they ſee fit; 


. *. beſides, the legacy is debitum in præſenti, though /olvendum in 
* /uturo ; and as it fhall go to his executors in cafe of his death, 


* fortiori, it ſhall be paid to him to fupport his life.” This is a 


very inaccurate caſe. The legatees had a clear right to have their 


legacies ſecured. That: ſeems the only caſe in point ; and ſee, 
whether it has been followed in any one inſtance. The rule, that 


has prevailed, is laid down fo early as in an anonymous caſe, 


2 Vern. 199, a book of no great accuracy, which however ſtates 
what I muſt admit, to be the rule of the Court at this time: but 


he refers to two caſes, from which I do not think it can be 
extracted; Clobberie's caſe, 2 Vent. 342. and Sanders v. Earle, 


2 Rep. Ch. 98: 1 muſt admit, the principle of thoſe two caſes 


does not. decide the point, for which they are referred to. The 
latter was a gift to a daughter, and goes a great way to ſhew, 
that the adminiſtrator of the clifld, wWho died, was to walt till the 


time, at which that child would have received the legacy. I can- 


not admit the reaſoning, that the adminiſtrator is to wait merely 
to receive it with intereſt. The caſe in Ventris is very ſhortly 
reported. Perhaps theſe caſes do not mean to decide exadly 


this caſe: but the inference from the reaſon and principles of 


"bows is the two rules laid down, ad which have been uniformly, 
1 believe, acted upon ſince that time. With regard to the 
other caſes, the only one, that has in any degree weighed with 
me as at all intrenching upon this, is Lcherly v. Vernon. That 
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caſe muſt be admitted to have afforded ſome ground of argument 
for what is now contended; and Lord Macclesied did find him- 
ſelf under ſome difficulty to reconcile that caſe with the prin- 
ciples, which I ſuppoſe he "muſt have admitted at the time. If 
it was a general rule, what occaſion was there for him to en- 
dea vour to raiſe ſpecial circumſtances; whereas he did reaſon 
upon the particular circumſtances, and thought, that upon them 
he was bound to give intereſt up to the time, when the legacy 
would be paid. Whether he was right or wrong in applying the 
ſpecial circumſtances, I do not ſay: but certainly he did not think 
it a general rule. Then fee what Lord Hardwicke ſays in Heath v. 
Perry, and Hearl-v. Greenbank, 3 Ak. 716., 4 Ves. 307.; and it is 
very material to ſee that caſe'in both the reporters.; for both concur 
in Lord Hardwicke's language. He lays down · this rule as clearly 
eſtabliſhed ; that a legacy payable at a certain time does not carry 
intereſt till that time; and he ſtates, that Acberly v. Vernon was 
founded ſingly and ſolely upon the particular circumſtances; 


unleſs it was a clear rule. In Heath v. Perry and Hearl v. Green- 
bank both the Reporters concur in making him lay down this 
rule over and over in ſuch terms, that it is impoſſible for them 
not to have underſtood him; and he reaſons from that. I 
cannot therefore ſuppoſe that both theſe Reporters miſtook him. 
What has been done ſince? I never heard jit doubted before. It 
has been acted upon in various caſes, but is not reported. Look 
at the caſe of Laundy v. Williams, and thoſe ſubjoined in Mr. 
Cox's note. See what is there ſuppoſed to be the rule in this 
ciſe. Apply that to what is there determined; and ſee, whether 
it has not been clearly and uniformly acted upon, though per- 
"haps it has not been made a point, upon which the Court has 
made a deciſion. In Roden v. Smith a legacy of Fool. was given 
to a grandchild, payable at twenty-one, with an allowance of 114. 


terwards till twenty-one. Upon the death of the grandchild 


mould be paid the money immediately, and fo be entitled to 
the intereſt, from the death of the infant, or wait till ſuch time 
- as the infant would have attained twenty-one. I cannot believe, 
that at that time he is/to receive it with intereſt. A diſtinction 


time the legutee dies: a perſon claiming by limitation over takes immediately: but the 
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and Lord Hardwiche' was very cautious in laying down a rule, 


 a-year for maintenance till four years old, and 167. a year after- 


-under.twenty-one the queſtion occurred, whether the adminiſtrator 


Legacy pay- 
able at twen- 
ty-one.; be- 
fore which 
adminiſtracor 


.of che infant mult wait till the time, at which the legacy is payable, unleſ the whole. intereſt is given. 
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is taken in that caſe between a perſon claiming the legacy by a 
limitation over and the adminiſtrator of the infant; and it 
is laid down, that the former takes immediately on the death of 
the infant, but the latter muſt wait till the time, at Which the 
legacy is payable, unleſs the whole intereſt is given in the 
mean time. This was followed by Green v. Pigot, in which 
the very ſame doctrine is recognized by Lord Thurlotw. I never 
had any doubt upon it. I have looked into all the caſess None 
of them contradict this except that one in the time of Charles 2. 
Therefore I hope this will be conſidered as a ſettled point, 
upon which executors. may not be put to the expence of de- 


| fending, unleſs at the peril of coſts, The rule is clear, that a 


Colts. 


Ken ..4 


legacy payable at any given time whatſoever does not carry in- 


tereſt till that time, whether it is a veſted intereſt-or not : 'the 
time of payment muſt govern the commencement of intereſt, with 
this difference only, that a legacy given by a parent to a child 
ſhall carry intereſt from the death of the teſtator on account 
of the obligation attaching upon the perſon, who. gives it, and 
becauſe it is in nature of a portion; therefore intereſt in the 
mean time is added, though it ãs not given in expreſs terms; and 
Acherly v. Vernon was determined upon the idea, that the teſtator 
put Hitnſelf in loco parentis. All the ether caſes upon the point, 
whether the adminiſtrator of the legatee is entitled to the legacy 
immefliately or muſt wait till the period, at which the legatee 
would have been entitled to o i depend wn this. a 


1 am loath to eneguraye ſuits: but as this 5 is a fler . 


Jam not inclined. to give coſts, though I conſider this as a very 
clear point. The plaintiff might have taken the legacy and 
have come for the intereſt only. It does not appear what the 
property is. Declare the legatees entitled to their-legacies , with 


intereſt to be computed only from the time of their attaining 
the age of twenty-one reſpectively. Let the bill, ſo far as it 
| ſeeks intereſt, prior to that time, be diſmiſſed; but as it is alledged 
to be a family ſuit only to take the opinion of the Court, the 
. ſame, ſolicitor being employed for all Parties, 1 n not give 


Nee 


1 


A wiſe. SOR Pra F564 come under the ſame exception 


child * as a child. 1 do not find it in the books. It can a hardly yer 


in the ex- 


ception to the 3 8 that a legacy does: not 15 intereſt, -till'i it is ER 


12 | | happen 


TLeutes in Chancery. 
happen, chat a wife has not ſome other proviſiqn; and that may 


make a difference in the eaſe of à child. If maintenance is 
given generally to the child, ſo that the whole may be exhauſted 
by the maintenance, that ſhews' the teſtator meant it to carry 
intereſt: but if a pattial maintenance is given, as if an annual 
ſum [leſs than the inEreſt is given for maintenance, the child 
ſhall have no Om 3 and * executor Paying that ſum — have 
all the reſt. Daene l enen 1 | 


ſhall have the reſt, 
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LAKE „ THOMAS. 
Tas! bill dated * Sellering the: The laintiff Wi liam 
Lale is the eldeſt: ſon and heir at law of ' William Lale 
| deceniad; who was the eldeſt ſon and heir at law of William bake 
deceaſed.” Milliam Lake” the plaintiff's grandfather being ſeiſed 
and poſſeſſed or otherwiſe entitled to a certain eſtate, called Trug- 
wall, borrowed 1204. of Robert Nicbollt; and for ſecuring the 
re- payment thereof with intereſt executed ſome indenture or 
indentures of mortgage of the ſaid premiſes for ſome long term, or 
otherwiſe conveyed the ſaid premiſes in mortgage to the ſaid Nicholls, 
who aſſigned his intereſt in the mortgaged premiſes. to John 
Thomas, who by his will gave all his intereſt in the ſaid premiſes 
and the money due + thereon to his ſon, the defendant Henry 
Thomas, who by virtue of ſuch will or otherwiſe became poſ- 
ſeſſed of and entitled to the ſaid mortgage ſecurity. John Thomas 
during his life got into poſſeſſion of the premiſes, and' received 
the rents and Profits till bis death. Henry Thomas, the defendant, 


miles, and has been ever ſince and ſtill is in poſſeſſion. | Milliam 
Lake; the plaintiff's grandfather, died ſome years ſince inteſtate, 
leaving William Lake, the plaintiff's father, his eldeſt ſon and heir; 
who died in or about the year 1781, leaving the plaintiff his 
eldeſt fon and heir at law then an infant of tender years, aud 
who! has only lately attained his age of twenty-one years. The 
plaintiff's father in the year 1789 applied for a redemption; but 
being a lea-faring man was prevented from proſecuting his ſaid 


claim at mat time; and the plaintiff being an infant, and in 
Vor. 1 F Halland 


having become entitled as aforeſaid, entered upon the ſaid pre- 
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Caes in chan: 


; . Holland'at the death of his father, where he cominued until be 


11th of Auguſt 1792, the ſaid mortgagees were ſuffered to hold 
and continue in poſſeſſion and enjoyment of the ſaid mortgaged 
premiſes, and to receive the rents and'profits. The plaintiff upon 
2 death of his father became entitled to the equity of redemp- 

The rents and profits received by the defendant and his 


= have been much” more than ſufficient: to keep down the 


intereſt, The defendant refuſes a redemption, alledging, that he 


can make it appear by deeds and. writings in his cuſtody, that 


the premiſes are not liable to be redeemed, but which he re- 


_— to produce. 


The bill 1 chal hs 9 were not fold, * SS | 
mortgaged, to Nicholls, and aſſigned by way of mortgage to 


Thomas; which would appear, if the defendant would produce 


the ſaid conveyances and other deeds and writings, relating to 
the ſaid premiſes and mortgage now in his: cuſtody or power; 
that the ſaid Fohn Thomas always conſidered the ſaid premiſes as 


in mortgage only to him; and ſome time ago before his. death 


acknowledged, that the ſaid premiſes were held by mortgage only, 
and declared, he ſhould be well ſatisfied with payment of the 
ſaid” principal mortgage money ſo advanced upon the fame as 


_ aforeſaid and the intereſt due thereon, or to that effect; that the 


defendant in the year 1769, wrote a letter in the name and by 


the deſire or direction of the ' ſaid John Thomas or with his 


privity or conſent, and ſent the ſame to the plaintiff's. father, 
whereby the ſaid Thomas declared his readineſs to accept the ** 
cm and intereſt due * the ſaid ſs e vis. 


00 nan Sir, 


] did not receive your favor of che 2605 of _ until Sit 
« laſt, ſo could not anſwer you ere now; and in anſwer thereto 
] ſome time ſince ſhewed the debt upon Tridewel!' mortgages to 
% William Lake and to parſon Walfars alſo: the firſt aid,” he 
e thought it was the full value of it, and that I was welcome 
eto it; and the latter, that he would 'waſh his hands of it; 


their very expreſs anſwers. This is ſome years paſt, and with 


* the growing intereſt, c., it is advanced ſo high as about 
+ zool., and Mrs. Jordan alive and well, and am informed a 


; e better life than ſhe was ſome time paſt, and may live twenty 


"Fm for age. If you or William Lale have a farther mind to 
| * talk 


c « Ehaneery: | 


« tulk about it, when you come into the country, ſhall be glad 
to ſee you and him alſo. The quantity of acres are about ten; 
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and my father took it in a public ſurvey at 100. per annum dur- Tous. 


ing Mrs. Jordan's fe; which is ſuppoſed always the full value 
«4. of every eſtate ſo taken. I am for my father John Thomas * 
moſt humble ſervant. . 

5 Hzenzr Tuomas.“ 

Which letter . plaintiff is ready to produce. The bill farther 
charged, chat the defendant had lately ſince the death of Joh 
 Thonias acknowledged, that the ſaid premiſes were in mortgage, 
and that he held the ſame as mortgagee only, or to that effect; 
alſo, that the defendant had kept ſome accounts of his receipts ot 
payments on account of the ſaid premiſes uuder an idea, that he 
might be called upon in reſpect thereof; and had always or 
at ſome time conſidered himſelf as mortgagee only of ſuch 
premiſes. The bill prayed a diſcovery, and that the plaintiff 
might be at liberty to redeem, aud that the defendant might be 
decreed to account for the rents and profits received by his father 
or himſelf or by their order or for their uſe; and that an account 
might be taken of the principal and intereſt due upon the mort- 
gage; and that upon the plaintiff s paying what ſhould appear 
due the defendant ſhould' be decreed to reconvey, and that pok 
ſeſſion ſhould be delivered to the POR en with all the 
title-deeds, c. | 


As to the redemption and diſcovery, and the account of & 
rents and proſits received by Joh Thomas or by the defendane 
or by their order or for their uſe from the eſtates in the bill 
mentioned, and as to ſo much of the bill, as ſought to have 
* polleſſion of the ſaid eſtates or of the title-deeds and writings 
relative to the ſame, the defendant pleaded in bar, that in 1731 
the ſaid Williom Lake being ſeiſed or otherwiſe well entitled to 
the meſſuage or tenement after mentioned, ſubje& to a rent charge 
of 101, per annum to Eligabeth Lake, borrowed 60. of John 
Hearle and William Pearce; for ſecuring which he by indenture, 
dated the 27th of Fonuary 1731, demiſed to them, their executors, 
adminiſtrators and aſſigns, all thoſe meſſuages, lands, tenements 
and hereditaments, called 7. rugwall (deſcribing them) to hold for 
1000 years ſubject to redemption ; and in 1741 the ſaid William 
Lake being ſo ſeiſed or entitled, ſubject as aforeſaid, borrowed of 
Thane Rgftruge gol.; for ſecuring which he by indenture, dated 

7 8: the 
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the 28 ch and 29th of Auguft 1741, conveyed the Tyugwall eſtate 
to Ryftruge, to hold to him and bis heirs: for ever ſubject to 


redemption; that theſe mortgages became abſolute; and Roſeruge 


in 1742 conveyed to Robert Nicholls,” his heirs and affigns for 


ever, all the faid premiſes, to hold to him, his heirs and aſſigns, 
ſubject to the mortgage; and by indenture of the 12th November 


1742, Hearie reciting, that he was entitled by ſurviving Pearce, 


aſſigned to Robert Nicholls, to hold to him, his executors, admini- 
ſtrators and aſſigns, for the remainder of the term of 1000. years; 
that by indentures, dated the th and 7th of October 1746, 


Nicholls conveyed and aſſigned the mortgage in fee, and the re- 


mainder of the term for years ſuhject to the ſaid, mortgage, to 


FJobn Thomas, who in 1746 got into poſſeſſion; of the ſaid premiſes 


and ſo continued quietly to his death upon the 15th of May 1770; | 


and by his will, dated the 1oth/ of May 1769, he deviſed and be- 
queathed to his ſon Henry Thomas all the reſt of his goods, effects 
and chattels, either in fee, leaſe, mortgages, reverſions or expect 


ancy, with all his ſtock in trade, caſh, book-debts, bills, bonds, 
notes, dues and demands, whatſoever, firſt paying all his juſt and 


lawful debts, to him and his heirs for ever; and appointed him 
ſole executor; and after the death of John Thoma the defend- 
ant by virtue of his will and as his eldeft ſon and heir at law 


entered upon the ſaid premiſes, and received the rents, and peate- 
ably enjoyed the ſame till the filing of the bill; and he inſiſted 
929 the mn of e and quiet eyoyment. 


Mr: Mlexantler he! the plea. Great convenience will ariſe 
from ſupporting this plea, if poſlible. The poſſeſſion, upon which 
the defence is founded, is 50 years. As to the mode of defence, 
in Aggas v. Pickerell, 3 Alk. 224. though Lord Hardwicke doubted 
at firſt, and ordered precedents to be ſearched, be ultimately 


determined, that a plea was proper. An objection will be made 


upon the charges, that the father of the defendant always con- 
ſidered the premiſes as in mortgage only, and declared, he ſhould 
be ſatisfied with principal and intereſt, and the defendant him- 


ſelf lately acknowledged, that the premiſes were in mortgage, and 


he held as mortgagee only. I doubt, whether any thing by parol 
ouly is ſufficient. It muſt be a ſolemn, diſtin and deliberate, 
promiſe, as was held by the Maſter of the Rolls in a caſe before 
him in 1792. In that caſe the Maſter of the Rolls ſaid, there 

| Was 


was an exception to. the rule, if the mortgagee treated It as a 
mortgage; as by Rating accounts, . He ſtates the caſe to be, 
where a deliberate” ſolemn: act in writing took place, and ſaid; 


' Perry v. Maſters, '2 Bro. Cb. Ca. 397. was the only caſe of parol 
evidence; and there the decree of the Maſter of the Rolls was 
reverſed by Lord Thurlow, He ſaid, he, would not lay it down, 
that no parol evidence ſhould be admitted; becauſe the caſe before 


him did not call for it; but if evidence is to be admitted, it 


ought to'be clear, and to ſhew a deliberate intention to permit 
| redemption ; and he diſmiſſed the bill without coſts. The charges 
| amount, to nothing, more than that the title was a mortgage title ; ; 
which the plea. admits. It ſtates only acknowledgments to that 
| effect a great while ago, not that he declared it upon an ap- 
plication to be redeemed. There is no appearance of a de- 
liberate intention or wiſh to be redeemed. | The letter contradicts 


the claim; ſhewing rather a troy | for the ſale of an irredeem- 
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able intereſt than a redemption. It never was proceeded in, | 


and muſt be conſidered as abandoned. As to the infancy, k 


is not ſtated, that Wiliam Lale the father was an infant at the 
death of the grandfather; conſequently the bar had attached 


long before the death of the * in 2 7813 and the deſcent 


1 his e ſon could not revive it. 


x RS FOE —there i Is A charge 3 in the bil, that the 


defendant had kept an account. 


For the flea, —That is no ground for Aa redemption. There | 


is no ſuch caſe as to private account. 


Tord CHAncELLOR —I do not awd how far any one fac 
in the bill might weigh: but there are a good many circum- 
ſtanges ftated in this bill, ſome combination of which has cer- 
tainly led the Court to keep the redemption open. Whether the 
objection, chat nothing except in writing will do, I would not 
judge without farther conſideration. That caſe at the Ralls was 
not ypon a Ya 


| Mio General for the plaint if.—The oF to the me 


cannot be good. 


Lerd Cua Non —I think the plea goes too far; for it " 


Yor, III. | G formation 


| 3J 


con me to decide a material point without. any farther in- 
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eſtate getting 
into different 


hands, re- 
demption 
was refuſed 
as to part 
from length 
of time, and 
open as to 
the other 
part, ac- 
counts hav- 
ing been 
kept, and 
there. bein 

a deviſe of 
it as a mort- 


gage. 
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Bill for an 


account tak- 


en pro.con- 


"eſo »gaioſt 


ſurviving 
executor and 


, deviſee in 


truſt, and 
leaſehold 

_ eltates taken 
under a ſe- 
1 


r want of 
an anſwer : 


- the Court 
would not 
order the 


| ſequeſtrators 


to ſell, bat 


directed 


them to ap- 


ply the pro- 


. fits. 


The 
Court alſo 
ordered the 


dividends of 


money in the. 


| parties had treated it and dealt with it as à mortgage} and kept 


Plea to the hearing. 


of the will carried into execution. 


c 
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Ve Caſes in Chancery; 
formation than the fuggeſtions of the bill. I had forme notion 
the Courts had gone in ſome” caſes upon this idea, that if the 


accounts N it ene dare wan be * in" co 


ſideriug it ſo. | 
4 8 0 be. 4 d 3% aty 204 1 17 $34.5 0+ | e, 


For the betr. he dee! it 26 a | mortgage.” 


Tou Gita eta tn=Pidhe el * very long I 1 thisk 
before Sir Thomas Clark, about redemption. The title of the 


* FF 


eftate had come into two different hands: che: part in the hands 


of one family was held irredeemables 2s to. the other, the mort- 
gagee had kept accounts, and E think, chere was 'a deviſc of 


it as a mortgage: and the redemption, was open as. 0 that after 


tt 10 


a vaſt number * "ears. 
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HE bill was filed againſt the ſurviving executor and deviſce 
in truſt under the will of Beaumont to have the truſts 
A ſequeſtration ifued for want 
of an anſwer; under which, ſome leaſehold houſes were taken. 
The bill being taken pro confefſo, the accounts were. directed; and 


by the report it appeared, that the defendant had ſold out ſtock, 
and had received various ſums of principal and intereſt, on ac- 


count of the teſtator's eſtate, to the amougt of 2675. with which 
ſum the Maſter charged him. Upon farther directions and by 


petition the plaiatiffs prayed, that the ſequeſt rators might be 
ordered to fell the houſes, and account for what they had re- 
ceived; and that the rents and profits in their hands and the 


produce of the ſale might after paying the expences be applied 
to make up the deficiency due from the eſtate of the defendant 


to that of the teſtator; and that the Bank might be ordered to 
. transfer the ſum of 1266 ., ſtanding in their books on the er, 


| — 2 teſtator's account to be paid. eder the will, bot could not order the Bank to transfer before 
8 a 49. 3 4. 90 90. 
A ppoinment of o a receiver in the place of the * man the ſequeſtration, ' © 


| 4 "EY a ; account, 


Cales-in- Chancery. 

account; according to the truſts of the will: viz. one moiety 
upon the truſta of the marriage ſettlement of the plaintiffs Shaw 
and his 1 es account of iT: N who 
wann an inf ab. n 5 5 2 


« a 


to diſcharge -the ſequeſtration, and kept it alive to compel the 
defendant to perform the decree; the bill being taken I” 210 4 
"Wilcox v. Milos, Amb. Ae nearer this. | 196 


"lend cane The order mould "tho © you, no good. 1 
Ahould not have. much difficulty in ſelling, not only .periſþable 
commodities, but af the ſegueſtrators were in poſſeſſion of rents 
paid in kind, or the natural produce of a farm, (4); but how ſhall 
1 make a title? By whom? 1 cannot well. order the ſequeſtratars | 
2 ſell withont at the lame time wartanting ghe title: then I do 
not knom -how I. can do that. It does not transfer the term 


40 — 1 Lad It. is only a proceſs. to compel an appearance, 


the performance of a duty. All profits I will direct. them to 


apply. The difficulty is this: if the ſequeſttators fell, and the 


purcbaſers ould; be brought before this Court to complete their 


make a man take à title, which he is to ſupport hy a - bill for 


. Anſtrut her fir be 3 EIN = 2 in 
468. is an authority for the faſe; and Lord Hardwicke refuſed 


contracts, L could not compel them to pay the, money. L cannot 
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The Court 


will ſell ge- 
riſhable com- 
modities, 


rents paid in 


kind, or the 


pacaral pro- 
duce of, a 
farm, under 
a ſeqyeſtra- 
ion. 


an injunction. You will not find any oſtance of an order tio 


ſell under a ſequeſtration a ſubject, which paſſes by title and 
not by delivery. That caſe before Lord Hordwicke' goes the 
whole length'of proving, that though the ſequeſtration iffued as 
meſqe proceſs. to.compel an anſwer, which is the ſequeſtration here, 
yet it ſhall remain, if there. is any gory, to be performed. That 
ras PO gyod Wax. 


* * 3 . GI: RO 1 to ks in 


what form it could be done. The caſe, where Lhave interfered, has 


been, hexe there has been ſomebody, but not a ſufficient number. 


Here there is nobody. It would be worth while. to give the Court 
Auch a, juriſdiction, as in the caſe of infant truſtees, that the Bank 
„ſhould transfer, as the: Court ſhould order them, whete executors 


or truſtees are abroad. or obſtinate. | That would be 2 great 2 


(a) In Hales v. $haftoe, (ante, FENG 86.) the Maſter of the Rolls loobted, betbet 
there can be any-ſale of goods taken under a L K * proceſs farther 
— ET EISIB 442 47 
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the dividends, and; when received, pay them in — moieticy 
| NA to hs Hager: a . ene N 


Cales in Chauntery. 
commodation. I have no difficulty in ordering che dividends to 
be paid into court and diſtributed. The words of the act being 
negative create the difficulty. Let the Aceountant General receive 


The rents were + orderl to be paid in Court, PEA 
1 * X».0 A* el T4} „ e | 
The Solicitor 1 eited the order in eee v. abe 
from the Regſter' Book; ſtating the filing of the bill, and that 


ſor want of au anſwer a commiſſion of ſequeſtration of the per- 
| ſonal eſtate and the rents and profits. of the rea] eftate of the 


defendant iſſued. | The. decree was for want of an anſwer taken 


brd confe M; and an account was decreed. ' It was ſtated, that 
_ © the expence of keeping poſſeſſion would exhauſt all che effects; 
and it was prayed, that à receiver of the rents und profits of 


the defendant's freehold: and leaſchold eſtates might be appointed, 


and that the ſequeſtrators might diſpoſe of the perſonal effects 


ſeized, and pay the amount inte the Bank: The defendant ſub- 
mitted to pay the coſts of the contempt; and prayed, that upon 
payment of thoſe coſts the ſequeſtration- might be diſcharged, and 
the effects delivered up. It was referred to the Maſter to appoint 
a receiver of the freehold and leaſehold eſtates in queſtion; and 
it was ordered, that the tenants ſhould attorn and pay their 


rents to ſuch receiver; and the defendant having ſignified his 


conſent to à ſale of the houſehold goods and other effects, it 


was ordered by conſent; the Court wan that der would 
retain . 


e r D Avg 


ad 1 1 


Mr. 1 upon the ground of ae 2 expence of 


*keeping up the ſequeſtration moved, that the minutes of the order 
made on farther directions might be varied by inſerting a direction, 


that a receiver ſhould 1 by. 8 in the & 6g of the ſe- 


A enen 


Lord 8 am afraid 1 that will | diſtharge the ſe- 
ave; and: you will loſe your progeſs. It was upon that | 
ea, Os at I did not order a receiver. 8 


& » 
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_ -Eaſes in Chancery. 
Ila conſequence - of what fell from the Lord Chantellor in this 
cauſe an act of parliament 36 Geo. 3. c. go. was paſſed ; by which 


it was enacted, that when truſtees of ſtock or the perſonal repre- 


ſentatives of ſuch perſons deceaſed ſhall be abſent out of the 
juriſdiction, or not ameſnable to the proceſs of the Courts of 
Chancery and Exchequer, or bankrupts, or lunatics, or ſhall refuſe 
to transfer the ſtock or to receive and pay over the dividends to the 
perſons beneficially entitled,” or it ſhall be uncertain or unknown 
whether they are living or dead, it ſhall be lawful for the ſaid 
Courts reſpectively in any cauſe depending to order, that the 
Accountant General, or the Secretary, or Deputy Secretary for the 
time being, of the Governor and Company of the Bank of England 
do transfer the ſaid ſtock into the name of the Accountant General 
of the Court of Chancery or of the Deputy Remembrancer of 
the Court of Exchequer in truſt in ſuch cauſe, or otherwiſe into 


the names of the perſons equitably or beneficially entitled, as the 


caſe may require, and as to the ſaid Courts ſhall ſeem fit; and 


alſo. to order, that the ſaid Accountant General, Secretary, or 
Deputy Secretary, of the Governor and Company of the Bank 


of England do pay over the dividends cf ſuch flock, as the ſaid 
Courts ſhall direct. It was alſo enacted, that where one or more, 


but not all, the truſtees come under any of the deſcriptions above 
mentioned, the ſaid Court may direct thoſe, who are forthcoming, 


to transfer the ſtock and receive and pay over the dividends, as 
the ſaid Courts ſhall r „ ae Int 54 f 


- 4 


The cauſe coming on for farther directions and upon petition, 2 


it was ordered, that the Deputy Secretary of the Bank ſhould 
transfer to the Accountant General according to the-prayer. 


1 


| Gate: v. The Duke of St. ALBANS. 


PHE bill ated the following caſe ;— 


King George iſt by letters patent, dated the 11th of February 
in the igth year of his reign, granted to Charles Duke of S-. 
Albans, George Cholmondeley, afterwards Earl Cholmondeley, and 
Lord James Beauclert, the officer of Repiſter of the High Court 
of Chancery, to hold and enjoy the faid office to them, to be 

Vor. III. I exerciſed 


= 


2 5 
—— 


: SHAW 
*. 
Walcur. 


Ws © 4p Feb. 10th, 


Mortgagee 


cannot have 
_ " an account 


of rents and 
rofits re- 
ceived by the 
mortgagor ; 
though ihe 
ſecurity be- 
ing upon an 
eſtate ſor 
lives is be- 
come in- 


ſufficiegt. 


26 Caſes in Chancery. 
1796. exercifed by themſelves reſpeQively or their ſufficient deputy. or 
TH deputies, for the natural lives of the grantees and the ſurvivor 
The Beef reſpectively; but in truſt only for the Duke of Sr. Albans, his 
St. Alanus. heirs and aſſigns, with all fees, wages, profits, and emoluments, 
to the ſaid office belonging. Charles Duke of St. Albans borrowed 
of William Day the ſum of 2500/. upon his bond, dated the 8th 
of Ofober 1728; and for farther ſecurity, the Duke executed an 
indenture of mortgage of the ſame date; and thereby in con- 
ſideration of the ſaid ſum granted and aſſigned to William Day, 
his executors, adminiſtrators, and aſſigns, one full moiety of all 
manner of fees, wages, and other matters, incident to the ſaid 
office of Regiſter, as fully and amply as the ſaid grantees or any 2 
of them might or could have, take, or receive, the ſame, and all E 
the eſtate, profits, advantages, and emoluments, of the ſaid Duke, F 
in, to, or out of, the ſaid moiety and premiſes thereby aſſigned, J 
by virtue of the ſaid letters patent or otherwiſe howfoever, to hold 1 
to the ſaid William Day, his executors, adminiſtrators, and aſſigns, 
as his and their own monies and eſtates and to his and their own 
uſe for the term of 99 years, if the ſaid grantees or any of them 
ſhould fo long live, ſubject to redemption on payment of prin- 
cipal and intereſt by the Duke his heirs, executors, and ad- 
miniſtrators; and the Duke thereby covenanted for yore of 


principal and intereſt, 


| By another indenture, dated the 11th of November 1734, in 
conſideration of 2500/. paid to William Day and of 3500/. paid 
to the Duke of S7. Albans by the Archbiſhop of York, William 
Day and the Duke aſſigned to the Archbiſhop the moiety, ſo 
aſſigned to Day, for the reſidue of the term of 99 years, deter- 
minable as aforeſaid; and the Duke granted and aſſigned to the 
Archbiſhop, his executors, adminiſtrators, and aſſigus, the other 
moiety of all fees, wages, and emoluments, by the faid letters 
patent granted in truſt for the Duke, to hold to the Archbiſhop, 
his executors, adminiſtrators, and aſſigns, from thenceforth for the 
ſame term, if the ſaid grantees or any of them ſhould ſo long 
live, ſubject to redemption on payment by the Duke, his heirs, 
executors, or adminiſtrators, to the Archbiſhop, his executors, ad- 
miniſtrators, and aſſigns, of 6000/. and intereſt at a time therein 
mentioned and long ſince paſt; and the Duke covenanted, that, 
if before the ſaid 6000/: and intereſt ſhould be wholly diſcharged, 
15 any 


Lues in Chantery. 


ity of the 'gratitees ſhould die, he would procure a new grant 


of the faid office and premiſes for the lives of the ſurvivors 


and ſome other perſon, to the end that there might be three lives 
in being during the continuance of the ſecurity, and would 
immediately after ſuch new grant ſhould be made grant and 
aſſigu the office fees and premiſes in ſuch new grant to be 
compriſed unto the Archbiſhop, his executors, adminiſtrators, 
and aſſigns, for 99 years, determinable on the deaths of the 


ceſluys que vie in ſuch new grant to be named and the longeſt 


liver of them, ſubject to redemption; and the Duke covenanted 
for himſelf, his heirs, executors, and adminiftrators, with the 
Archbiſhop, his executors, adminiftrators, and aſſigns, for pay- 
ment of the ſaid 60007. and intereſt; and executed a bond of 
on ſame date for payment of the ſame. 


By indenture, dated the 22d of Auguſt 1739, the Archbiſhop of 


York in conſideration of 60007. aſſigned to Sir Charles Wager 
all his intereſt in the ſaid principal money and ſecurities, ſubject 
to ſuch equity of redemption as the ſame were liable to; and 
Sir Charles Wager declared, that the ſaid 6000/. was not paid by 
him; but that the ſaid fees, advantages, emoluments, and other 
matters, and the ſaid principal money, intereft, and ſecurities, 
were aſſigned to him in truſt to pay the intereſt to the Archbiſhop 
for life, and after his death in truſt for Dorothy Crewys, her 
executors, adminiſtrators, and afligns. By deed poll, dated the 


1796. * 


————— 
N N 


The Du ke of 
St. ALBANS, 


12th of May 1743, reciting the death of the Archbiſhop, Sir 


Charles Wager aſſigned the ſaid 60004. and ſecurities to Dorothy 
Crewys, her executors and adminiſtrators. 


By indentures, dated the 23d of 1743, reciting, that the 
Duke had paid off 3000/7. of the ſaid ſum and all intereſt due 
thereon, the Duke in conſideration of another ſum of 30000. to 
him paid by Dorothy Crewys covenanted, that the ſaid fees, 
emoluments, and other matters in the ſaid letters patent men- 


_ tioned, then veſted in Dorothy Crewys, ſhould be held by her, 


her executors, adminiſtrators, and aſſigns, as well for ſecuring 
the ſaid ſum then advanced as the 30004. remaining due upon the 
laid ſecurities; and the Duke covenanted with Dorothy Crewys, 


her executors, ——— and afligns, for payment of the ſaid 
additional ſum, 


Dorothy 


\ l 


28 
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v. 
The Duke of 


St. ALBANS. 


Caſes in Chancery. 


Dorothy Crewys died many years ago, having by her will, dated 
the 22d of Augu 1757, appointed her ſiſter Bridget Crewys her 
executrix; who as ſuch became entitled to the ſaid 6000/1. and 


Intereſt. Charles Duke of St. Albans died in 17 50 leaving George 


Duke of St. Albans his heir at law: who entered upon the faid 
office and received the fees and emoluments thereof. Earl Chol- 


mondeley ſoon afterwards died; and Lord James :Beauclerk. did at 


the requeſt of the Duke, and with the conſent of Bridget Crewys 


-upon conſideration, that ſuch new ſecurity. ſhould be made to 


her, as is after mentioned, ſurrender the ſaid grant to his Majeſty; 


who by letters patent, dated the zoth of May in the 111th year of 


his reign, granted to George Duke of St. Albans, Charles Beauclerk, 


and Aubrey Beauclerk the preſent Duke, the aforeſaid office and 


the fees and emoluments thereof by the ſame deſcription as in the 


former letters patent; to hold for the term of their natural lives 
and the natural life of the ſurvivor in truſt for the Duke, his 


heirs and aſſigus. 


By indenture dated the 2d of June 1771, reciting the ſeveral 
matters before ſtated, and that Bridget Crewys conſented to the 
ſurrender of the former grants upon the terms aforeſaid ; in order 


therefore to ſecure the re-payment of the ſaid 6000. and intereſt, 
-and in purſuance of Duke Charles's covenant in the indenture 


of the 11th of November 1734 for making a new ſecurity of the 


{aid premiſes upon a new grant of the ſaid office to be obtained 


by him, his heirs or aſſigns, and in conſideration of 55., the Duke 


of St. Albans granted and aſſigned to Bridget Crewyt, her executors, 


adminiſtrators, and aſſigns, all and all manner of wages, fees, pro- 
fits, rewards, advantages, emoluments, commodities, and liberties, 
to the ſaid office belonging, as fully and amply as they the ſaid 
grantees or any of them had or might enjoy the ſame; to hold 
to the ſaid Bridget, her executors, adminiſtrators, and afſigns, as 
her and their own proper monies and eſtate and to her and their 
.own uſe for gg years, if the ſaid grantees or any of them ſhould 
1o long live ; and the Duke authorized, appointed, and directed, the 
Deputy Regiſters then and for the time being and all others con- 


. cerned or deputed in regiſtering or taking any fees or profits in 


reſpect of the ſaid office during the ſaid term to pay and ſatisfy 
all and every ſuch fees and all ſuch monies, as ſhould be due and 
payable from them in reſpe& of the ſaid office, to Bridget Crews, 


Her executors, adminiſtrators, and aſſigns, for her own uſe ; ſubject 


to 


"a= cgamy. I 
wo- redemption: on payment by the Duke, his heirs, execntors, or vgs. 
atlmipiſtratore, ck bol. and intereſt, © 8 


_ 


Beke F 
The Dube continued bk pollelzon of the office and heli of ot . 


. the. fees and emolumetits till his death in 1786; upon which 
Aubrey, the preſent Duke, as heir at law took poſſeſſion of the 
office and has been in receipt of the fees and emoluments ever 
fince. Charles Beauclerk one of the lives in the laſt grant is dead. 15 
Briaget Crewys died leaving the plaintiffs her executors. They 
are alſo the N. 8 of 4 1 7 Crewye. 


The bill charged, that as there was no other life in the laſt 
patent ſurviving except the Duke, the office itſelf was become an 
ioſufficient ſecurity for the ſaid 6000. and intereſt, and the defend- 
ant ought to account to the plaintiffs for the fees and emoluments 
thereof received by him hitherto and for any future fees and 
emoluments to be received by him in reſpect thereof; and that 
the plaintiffs ought to be let into poſſeſſion of the ſaid office and 
the fees and emoluments thereof: but the defendant refuſes to 
conſent thereto and to diſcover, how and to whom and for what 
purpoſe the fees and perquiſites of the office have been from time 
to time applied and are applicable; and the plaintiffs inſiſt, that 
a receiver "ought to be appointed. The bill therefore prayed, 
that the defendant might anſwer, and that an account might 
de taken of what was due for principle and intereſt to the plain- 
tiffs; and that the defendant might pay the ſame or be forecloſed ; | 
and that a value might be ſet upon the office, or that the office be 
might be fold; and in caſe the value to be ſet upon. the office 
or the money to be produced by the fale ſhould not be ſufficient 
to pay what ſhould appear to be due, that the defendant might 
account for the fees and: emoluments. receivedsby him or his 
order or for his uſe, and pay the ſame to the plaintiffs, until they: 
ſhould be ſatisfied. their Principal. intereſt and: coſts.. 


The defendant n to ſo much of the bill, as ſeeks. 
2 diſcovery, how and in what manner and for what purpoſe 
the fees, emoluments, and. perquiſites, of the office ſtated in the 
bill have been from time to time, while the defendant was in 
poſſeſſion of the office prior to the plaintiff*s inſtituting the ſuit, 
applied and applicable, and that the defendant wight account for 


che fees, emoluments, and perquilites,. received. by him or his 
Vor. HI. N order 
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order or for his uſe during fuch period, while defendant 4 in 
poſſeſſion of the office anterior to the plaintiff's inſtituting the 
ſuit, and pay what ſhall appear to have been ſo received in reſpect 
of the ſaid-fees, emoluments, and perquiſites, of the o during 
ſuch period anterior to the 5 * the faid ſuit. 

| ' Attorney General ** the n This 4 is a : mortgs ge ih a 
right in the mortgagee to call on the perſons, who are to pay the 
fees of this office, to pay them to ber; and with a. covenant 
on the part of the late Duke to pay the money; to, which 
his aſſets are liable, and therefore perhaps the produce of theſe 
fees; though not ſpecifically as fees. The demurrer ſubmits, that 
this plaintiff is in no other ;fituation than any other mortgagee; 
and that a mortgagee is \ not, 5 account for by-gone. rents and 
profits. 


Solicitor General and Mr. Richards for the pluintiffe.—This is 
different from a common mortgage: but in the caſe of a com- 
mon mortgage it would be impoſſible to maintain ſuch a de- 
murrer, ſuppoſing the means of obtaining the proſits to be by 
reſort to a Court of Equity; for the defendant not being bimſelf 
the mortgagor, no action would lie againſt him. If this was 
a real eſtate, as from the time of the demiſe in the ejectment 
the meſne proſits might be recovered againſt the defendant as 
a treſpaſſer, ſo for the previous time from the moment that the 
actual tenant had notice, they may be recovered in an action 
for uſe and occupation: Birch v. Wright, 1 Term Rep. B. R. 
378. But this is very different from the common caſe; and 
the plaintiff is entitled to theſe profits upon. equitable grounds. 
The only perſonal covenants for payment of the money were 
entered into % Duke Charles, In 1771, when; the ſecurity 
was given upon the office under the new patent, no covenant 
was entered into by Duke George: but the debt was charged 
upon the office, which he took from Duke Charles; the Deputy 
| Regiſters being directed to pay the profits to. Mrs.  Crewys. 
There is therefore no perſonal covenant except againſt the aflets 
of Duke Charles. It is an aſſigument of the profits, creating 
a truſt to hand them over; and the aſſignee has no-reſource- but 
a court of equity. The queſtion then is, whether againſt an 
aſſignee for valuable conſideration of the actual profits only (for 
- the has no power over the Fes itſelf ) the e Duke can 
| . "retain 


| Eafes m 00 Anery. 


Ketaim dem and refuſe to hand them over, in caſe the value of 
the office is inſufficient for her debt. A deciſion, that he can, will 
affect the credit of mortgages of eſtates for lives. Treackle v. 
Cooke, x Fern. 165, applies ſtrongly; in which an aſſignee of a 
leaſe was charged in Equity for the rent during the time he 
received the profits upon the ground of an implied engagement 
to pay the rent. If this had been a legal aſſigument of the 
office, there is no doubt, the plaintiffs might have brought an 
action for money had and received; to which nothing but the 
flatute of Limitations/ could have been pleaded. Theſe fees and 
emoluments went to the preſent Duke as heir or deviſee cloathed 
with this right of Mrs. Creuys; therefore there is a complete 
lien. At all events the Court will not |; Getenmine. this on der 
murrer. 1 


Reply.—The covenant of Duke Charles will bind all his aſſets. 
Mrs. Crewys. makes her option not to abide by her old ſecurity ; : 
but concurs. in. the ſurrender of the old patent and in the 
nem grant to Duke George; with whom ſhe barters for a new 
ſecurity. She will not truſt to any legal remedies or to the ap- 
pointment of a receiver in conſequence of any equitable eſtate ; 
but inſiſts on having an expreſs authority to call on the Deputy 
Regiſters to pay the profits to her. I will now ſuppoſe this 
grant legal for this purpoſe. The Duke ſays in anſwer to the 
bill, what is the language of every mortgagor to every mortgagee, 
that it was her voluntary act for twenty-ſix years to permit him 
to put into his pocket, as a fund to ſpend, the produce of 
this office; which. ſhe might have prevented by calling on the 
deputies, Ir'is faid, they are to have by-gone rents and profits, 
becauſe they charge, that the ſecurity is inſufficient. That would 
apply to leaſehold eſtates, or eſtates for lives juſt worn out, or 
in fee, where there was a ſupervening charge the parties were 
not aware of at the time. A man, who lends on ſecurities Wear- 
ing out, knowing the ſecurity he takes has. only to enter, if he 
has reſerved a legal right, or ſtipulate, as Mrs. Crewys did, for 
a direction to pay the rents and profits to him; and if he does 
not ule thoſe remedies, he muſt blame himſelf. 2 to an action for 
meſne profits, if ſuch. an action would lie, this Court would interfere. 
The faith between mortgagor and mortgagee is, that if the 
mortgagor keeps down the intereſt, the mortgagee not calling 
for his principal 58 no na to tor the * rents 


and: 
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and profits, In Higgins v. The York Buildings Company: 2 Ant. 
10, and Mead v. Zard Orrery, 3 Atk. a4. Lord Harduiale ſuys, 
that in no inſtance, where the mortgagor is left in poſſeſhon, 


fits: In ordinary mortgages the principle of Equity is, that the 


Court does not ſit to help men, who will not help themſelves; 


and that it is againſt conſcience, if they will not make uſe of their 
power, but induce the mortgagor to ſpend the rents 'and pro- 
fits he received only by their permiſſion, that they ſhould make 


him refund in Equity. The claim of bond creditors for a diſ- 


tribution of aſſets is very different; for the moment the eſtate 
deſcends, the party knows, that he is liable to the debts. Whoſe 
fault ir is, that there is no action againſt the preſent Duke? Mrs. 


Crewyt might have refuſed to ſurrender her former ſecurity, unleſs 


he gave the means of a perfonal action or even larger remedies. 


Lord CHANCELLOR, —There is no part of the bill, upon which 
the plaintiffs can rely here, but that relating to the ſecurity taken 
from Duke George ; for as to this point the ſecurity from Duke 


. Charles is out of the queſtion ; for under that Mrs. Crewys had 


no right to enter and take the profits, His ſecurity gave only 
an aſſignment of the profits He was in poſſeſſion of the 
office, and was to continue in poſſeſſion. All ſhe could have 
done would have been to have brought an action againſt him 


receiving them. But the latter ſecurity gives the profits with 


an expreſs power to her as attorney of Duke George to receive 
the whole from the Regiſters. She permitting them to be paid 
to the Duke, it would be againſt all rules of Equity in the caſes 
of mortgages to decree an account for the time, when by the 
connivance, or to ſpeak more properly, the permiſſion, of the 
mortgagee the profits have been received, and applied as the 
party might think fit. If a perſon takes a mortgage title, this 
Court will let him take poſſeſſion of the eſtate; but will- not 
make the party he leaves in poſſeſſion account for the paſt rents. 
If he has not the legal title to the mortgaged property at law, 
this Court will appoint a receiver: bit can it do more than ap- 
point a receiver in the common eaſe * In this caſe the mortgagee 
not ufing that power ſpecifically given to fix upon the Deputy 
Regiſters the direct payment to her as aſſignee muſt impute it to 
herſelf, if theſe profits are gone, and the ſecurity is periſhable, or 

| „„ there 


_ in Chantery. 


there is any hazard attending i it; as no doubt there is attending 
he ſecurity, ſhe has taken. She has not uſed the remedy, ſhe has 
taken. | 9 N 


I ſhould with to know, before this cauſe comes to a nil con- 
cluſion, whether there could have been a direct legal aſſignment 
of the office... Is this an office aſſignable at law? Ag — 
of all che profits i is very little different. | 


Allow the demurrer. 3s. wy : 


"COLLIER v. COLLIER. 


IR SED Collier by bis will gave to his wife 400“. a-year in 
addition to 50074. a-year, to which me was entitled by her 
marriage ſettlement, to be paid half-yearly, © in conſideration 


* of the expence and care ſhe will incur in the maintenance 
of our children.” OY IEEE | 


There were ſix children two ſons and Four daughters. The 
queſtion was, whether Lady Collier muſt defray the expence of 


maintenance and education out of this additional proviſion ; 
or to what extent. 


not occur. The teſtator could not mean to impoſe upon Lady 


Collier the actual expence of che maintenance and education of 
the boys at bos. | 


Lord eiten bee is an expreſs cauſe of the legacy: | 


but there is nothing in the will to limit their maintenance to 4001. 


a-year; nor is it put by way of condition. I think, there is this 


effect to follow; that the . Maſter in computing what is praper 
muſt have regard to the circumſtance, that their mother's houſe is 
.their home. He could not mean, (it would deſtroy the purpoſe) 


chat ſhe ſhould be laid under .a temptation to ſpoll the boys by 
keeping them at home. 
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2s, Whe- 
ther the of- 
fice of Re- 
8. of the 
ourt of 
Chancery 
is aflignable, 


Feb. zich. 


Teſtator 
gave his wiſe 
4004, a- year 
in addition ro 
500 l. a- year 
under her 
ſettlement, 
in conſiderg- 
tion of the 


 Expence and 


care ſhe 
would incur 
in the main- 
tenance of 
their child- 
ren: ſhe 
muſt'main- 
tain them 
when at 
home ; but 
is not to 
be charged 
with educa- 


tion, of 


maintenance 
at ſchool. 
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Agreement 


ia writing 


bett een 
landlord and 
tenant ſigu - 
ed by the 
dad lord for 
a new leaſe 
to be grant- 
ed at any 
time after 
the comple- 
tion of re- 
pairs to be 
made by the 
tenant with 
all conveni- 
ent ſpeed: bat 
blanks were 
left for the 
day of the 
com mence- 


ment: the 


Tepairs be- 
ing com- 
leted, the 
Haadlo- 
tendered a 
leaſe to com- 
mence from 


that time, 


and on re- 
fuſal filed a 
bill; the 
anſwer ad- 
mitted, that 
the agtee- 
ment was 
accepted.; 


but infilted, f 


that tbe new 
leaſe was not 
to commence 
till che ex- 
piration of 


"ho. 
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— 
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PIM v». BLACKBURN. 


12 


anos Pru was ſeiſed in fee of a public houſe in "Ol 
Street, called the Blue Poſts. Jobn Stephenſon was leſſee under 
him for the term of twenty-one years commencing at Michaelmas 
1774, at the yearly rent of 604 In 1791 the tenant made ap- 
plication for another leaſe; and after ſome treaty an agreement 
in writing was drawn up ſetting forth the particulars of the re- 
pairs neceſſary, and proceeding thus: It is this day agreed be- 


* tween Francis Pym, Eſq. and Meſſrs. Stephenſon and Co. as fol- 


"« lows: that the ſaid Meſſrs. Stephenſon and Co. ſhall and will 
„with all convenient ſpeed and in a good, ſubſtantial, and work- 
< man-like, manner repair or cauſe to be repaired the dwelling 
<« houſe. and premiſes in Arlington Street, known by the ſign of 
* the Blue Poſts, now in the occupation of Mr. Thomas Hear/c, 


< if the ſeveral particulars herein before ſet down and deſcribed, 


& to the ſatisfaction of Mr. Martin Cole or any other ſurveyor, the 
e ſaid Francis Pym may appoint; and after the ſaid repairs ſhall 


be completed, that they will accept a leaſe of the ſaid houſe 


and premiſes for a term of thirty-one years from the day 
« of under the yearly rent of 85/.,-payable quarterly, clear 
« of all deduQtions; in which leaſe ſhall be contained the uſual 
< proviſoes and covenants for payment of the rent, to keep the 
< premiſes in repair, to leave them fo at the end of the term, to 


< pay all the taxes, and to paint all the outfide wood and iron 


« work once or oftener every ſeven years of the term; and the 
* faid Francis Pym agrees to grant the ſaid Meſſrs. Stephenſon and 
* Co. a leaſe of the ſaid premiſes upon the terms and conditions 


the old; ad before mentioned at any time after the ſaid repairs ſhall have 


ſo it was de- 
creed; parol 
evidence be- 
ing refuſed. 


Tenant co- 
venanting to 


keep and 
leave the 
premĩſes ĩ in 
repair muſt 
rebuild in 
£aſe of fire. 


« been well and effectually made, as aforeſaid: as witneſs their 
< hands the 7th day of June 1 791. 


« Witneſs Mollgſton Pym. F FRANCIS Pri,” 


In 1793 Mr. Pym filed the bill againſt Stepben/on, praying, that 


the defendant might be decreed ſpecifically to perform the ſaid 


agreement and to accept a leaſe according to the tenor and effect 


of the ſaid agreement. The bill ſet forth the agreement; and 


charged, that the ſaid agreement was duly executed by the plain- 
tiff, and delivered to the defendant, who accepted the ſame, and 
thereupon began to make ſuch repairs to the ſaid houſe, as were 

- in 


„3 ²˙ I IT aa" 


FX 2 


* $6 e. 


in the ſaid agreemedt mentioned; and the ſaid repairs ITN 
completed according to the terms of the ſaid agreement at or 


A 5 
9 | 1 : 
The beben Mensen by hie * ftated, that the paint 
at firſt refuſed the application on account of his intention of letting 
che premiſes as a private houſe: but the plaintiff promiſed the 
defendant a preference for a farther term of thirty-one years to 
commence at the expiration of the ſaid term of twenty years in 
caſe the defendant ſhould chooſe to accept it at a rent to be fixed 
by the plaintiff; that afterwards Martin Cole called to ſay, the 
plaintiff expected a rent of '857. a-year.: but neither at that time 
nor at any other time previous to the repairs being made did the 
ſaid Martin Cule propoſe, that the defendant ſhould ſurrender the 
old term; nor did the defendant either then or at any other time 
before or ſinoe ever conſent, promiſe, engage, undertake, or agree, 
to ſurrender the ſame or any part thereof, or that the term to be 
granted by the plaintiff de the defendant ſhould commence at 
any time prior to the expiration of the term then and now held 
by the deſendant in the premiſes ; and that if the-plaintiff or Col: 
had inſiſted on the defendant's ſurrendering the ſaid term, or that 
the new leaſe ſhould-commence at any time previous to the expira- 
tion of the ſaid ſubſiſting leaſe, the defendant would not have con- 
-ſented thereto, hut would rather have given up the premiſes at the 
-expiration/| of the ſubſiſting leaſe, The anſwer admitted the 
agreement to the effect ſet forth in the bill; but ſtated, that ne 
draft of the agreement was ſubmitted to the defendant; that 
dhe agreement contained no article, that the defendant was to 
ſurrender his ſubſiſting leaſe; and that he underſtood, the occa- 
ſion of the blanks in the ſaid agreement for the date of the 
commencement of the term aroſe from the agreement having 
been ſigned by the plaintiff in Bedford ſbire or ſome other place 
at a diſtance from London, where he could not conveniently 
obtain the counterpart of the ſaid leaſe in order to inſert the 
date, at which the ſubſiſting leaſe would expire. The defendant 
admitted, that he accepted the agreement, and began to make 
. the repairs according to the agreement under the direction of 


and the "repairs done were nearly equal to rebuilding. The 
-anſwer farther ſtated, that the rent, at which the premiſes were 
0 let 

7 e 


Cole, whom the plaintiff employed; that he laid out 937“. 6s. 3. 


38 
496. 


Pom 


about Chriſtmas next aſter the date ef the ſaid . r 


LACE- 
BUEN: 


daeponent the great profit, he received from the houſe, and his 


. 


Caſes' in £ anterp. 


let by the defendant to Hearſe the under-tenant, was 8 
17. a- year; therefore the clear rent to the defendant is not 
51; per cent. upon the ſum laid out in repairs; that the repairs 
were not completed till about Midſummer 1792; that Chle on 
behalf of the plaintiff continued to receive the rent under the 
ſubſiſting leaſe for one quarter after. the date and execution of 
the ſaid agreement, via. after the agth of September 4791, though 
if the defendant had agreed to ſurrender his term immediately 
after the date of the ſaid agreement, as it was dated more than 
a fortnight previous to  Mid/ammer 1991 the | plaintiff would 
have been entitled -to the increaſed rent from the aꝗth of June 
4791; that for that quarter neither the plaintiff nor Cole ever 
applied for any other rent than under the old leaſe. The defend- 
ant admitted the tender of a leaſe for thirty-one years, com- 
-mencing from the 25th of December 1791; whereas it ought 
to commence: from the 29th of September 1795 that in the leaſe 
tendered the defendant is ſubject to leave the premiſes in a 
good ſtate of repair notwithſtanding any caſualties by fire, though 
by the ſubſiſting leaſe the tenant is not bound to repair damage 
by fire; that others of the covenants were unuſual; therefore the 
defendant refuſed to accept the ſaid leaſe. The anſwer offered to 
give up the agreement and all right to 4 new leaſe on . paid 
the MPRA vat mak: | . 5h 


1 3 1 


Both en, went into Ades | Marti Cle depoſed that 
the defendant applied to him to procure a new leaſe upon any 
terms the deponent thought proper. The deponent propoſed a 
leaſe for 'thirty-one years at 85 J. atyear, Stephenſon to repair, 
and the ſubſiſting leaſe to be given up immediately upon the 
repairs being completed; the tenant to be allowed” fix months 
for the Tepairs; till which time the houſe was to remain at 
the old rent, and from the time of the repairs being completed 

the new rent to commence, and alſo the new leaſe, and the old one 

to be cancelled. The repairs took ſomewhat more time, than was 
expected; and the plaintiff agreed to the defendant's bolding 
half a year at the old rent. The defendant acknowledged to the 


obligation to the deponent for getting him the new leaſe ; and 
| aid, he would have given a much * rent rather chan got 
have i it Le wh : e 


re EI 


7 PSY” 745 2 Af; ; 


| Mater + the Rate —Phis cafe is 0 with particular 
circumſtances. The firſt Jueſtion, that 1 thought deſerving con- 
fideration, is, whether under all the circumſtances of the caſe and 
the uncertainty, that atifes upon the agreement, parol evidence 
ought to be admitted to explain that, upon which the parties 
differ ſo Widely : bur upon confideration of the nature of this 
pill T cannot admit the evidence under all the circumſtances. It 


not ariſing upon parol evidence; vis. the exiſtence of the former 
leaſe, as it ſtands upon the allegations in the bill and the anſwer. 
Tt is to be recollected, that the bill is brought by Mr. Pym. I do 
not fay, what the caſe might be, if the defendant had brought 
his bill for a ſpecific performance. It is inſiſted for the plaintiff, 
that the true meaning of the agreement was, that as ſoon as the 
tenant could conveniently repair theſe premiſes, without fixing 
any time, from which he was called upon ſo to do, from that 


period the old leaſe was to be ſurrendered, and a new leaſe to 


be granted. The defendant ſwears, he never made ſuch an 


intend or mean to furrender his leaſe ; that he underſtood, the 
meaning of the blanks was the day, that leaſe would expire; 


which the plaintiff not having the leaſe by him in the country 


could not fill up. Suppoſe the plaintiff meant what he ſays: is 
the defendant bound to perform an agreement, the plaintiff under- 
ſtands one way, but which the defendant had a right to under- 
ſtand another? Has the plaintiff made out, that the defendant 
acceded to that agreement? Did he ever accept an agreement 
binding himſelf to furrender the exiſting leaſe and take that 
tendered by the plaintiff? I admit, there is difficulty on both 
ſides: but (though the plaintiff, I doubt not, meant what he ſays,) 
the true conſtruction is fo much more in favour of the defend- 
ant, and a conſtruction, a man had a right to act upon, that I 
cannot compel him to perform an agreement ſo ſtrange even 
. according to the plaintiff's conſtruction; for if the term of the 
repairs being completed was the point of time, is it not common 
ſenſe to ſay that? But was it not more proper, that he ſhould 
fix a time, within which it ſhould be done? The plaintiff by his 
negligence has drawn himſelf into an agreement, he never meant 
to make. If I had been to read this agteement without any ſuit, 
Vor, III. | 8 I ſhould 


The defenduit Sleyboybn ded, and the exe ws revived _ 


is neceflary to decide upon the bill and anſwer and the fact 


agreement, or underſtood” any ſuch thing; that he never did 


Caſes 4 an 


1 ſhould TY „ ſuppoſed, that che defendant had-four\ heats to 

make the repairs in. He has fulfilled the agreement ſo far by 
completing the repairs. I cannot do what the plaintiff deſires. 
I cannot collect, that the defendant ever conſented to ſutrerftler 
his leaſe and take a leaſe. from any other time than the expiration 

of the former, It would be very dangerous upon this bill and 
anſwer to permit parol. evidence on either ſide. To let in the 
evidence of the plaintiff”: 8. ſurveyor 10 oppoſition to. the anſwer 
would be very dangerous. Therefore as it ſtands, che plaintiff is 
intitled to a ſpecific performance, if he inſiſts. upon it: but he has 
not made out any caſe for A decree, that the defendant ſhall accept 


| a leaſe to commence at A time prior to the expiration of the 
former ſeale. 


„ 
r _ o : 


The FIT is Aron in one point. He is bound 1 to 'rebuild 
in caſe of fire, being bound. to leave the premiſes. i in good and 
ſufficient repair, and there is no exception of caſualties by fire, 
The plaintiff is right in that. 


ies; that the plaintiff is not t entitled to A ſpecific Wu 
of the agreement in queſtion for the acceptance of a leaſe by 
the defendant to commence from an earlier date than Michaelmas 
179 53 and let the Maſter ſettle a leaſe according to the ſaid 
agreement commencing from Michaelmas 1795, in which all 
parties are to join, as the Maſter ſhall direct; and give no coſts 
on either ſide down to this time: but the defendant by his 
anſwer ſubmitting to give up all right and title to a farther leaſe 
under the ſaid agreement upon the plaintiff's paying the ſum 
of 9374. 16s. 3d. the ſum expended by him in repairs, let 
the plaintiff before Lady-day next declare, whether he will accept 
the ſaid offer ; and in caſe he ſhall accept the ſaid offer, then let 
him pay to the defendant the coſts of this ſuit, to be taxed 
by the Maſter, and alſo the ſaid ſum of 937/. 16s. 3d. after a 
deduQion of the arrears: of the rent due upon the former leaſe, * 
and alſo rent for the ſaid premiſes after the rate of 85/4. per annum, 
from Michaclmas laſt to Midſummer next, to be aſcertained by the 
Maſter, in caſe the parties differ; and let the defendant deliver 
up to the plaintiff poſſeſhon of the ſaid premiſes at Midſummer 
next, and alſo. the ſaid agreement to be cancelled n 


0 The Salk that vpon- equitable grounds have been exempted from the operation 
of the Statute of Frauds, are 1M, Where in conſequence of fraud the proviſions of the , 
Sratute have not been complied da 7 Nen v. 7 n, Fern. 296. Olabam x. Litchford, 
1 2 * 


; 1 y . | P_— 1 5 ( 


1 9 | ' "ot th at Y 2 enn 

W —̃ Cyancery, - 
® nm „ Ch. "$26. 1 Pr. Wan, 618. 1 Strk: 255 
Sellack v. Harries 5 in, $21 ph gt Walker v. Waller, 2 Ait. 98. Janes v. Statham, 
// 1 Poſe 123- 1'Wilſ. 227. Amb.67. Barrow v. Green? 
2 Fram 268. 1. Butther v. Stapeley, 1 Fern. 363. Pyle v. Williams, 2 Vern. 455. Locks 
v. Locle, Fr. Cb. gg Foxcraft v. Lifter, eited in the two laſt caſes, and Pr. Ch. 626. 
Binfed v. Celnan, Barret v. Gomeſarra, Bun. 65. 94. | Pengall v. Refi, 2 By. Ca. 4b. 46. 
1 18. Earl of Aylesford's eaſe, 2 Stra. 783. Clerk v. Wright, 1 Ait. 12. Laces v. 
Mertins, 3 4th. 1. Oven v. Davits, Attorney General v. Day, Taylor v. Beech, Potter v. 
Putter, 1 Fo, 82. 218, , 297+ 437. Gunter v. Hal/ey,. Amb. 586. Whale v. Bagenal, 
6 Bro. p. C, 45» Whitbread V. Brockburft, 1 Bro. C. C. 404. Denton v. Stuart, cited 
ante, wil, 1. 329. 1 Fonb. Tr. Eg. 165. 175. Whitchurch v. Bevis, 2 Bro. C. C. 559; 

Redding v. Wilkes, 3 Bro. C. C. 400. Several other caſes are collected 5 Vin. tit. Contract. 


Where by fraud the plaintiff is deprived of the benefit of the fature, and a proper 


agreement cannot be produced, the real ſtate of the tranſaction being the meaſure of | 


redreſs, a diſcloſare by evidence, the medium, through which it muſt be adminiſtered, 
is a neceſſary conſequence of jutiſdiction. There is more reaſon for receiving evidence, 
and it has greater force, againſt the ſpecific -performance of an agreement under colour of 
the /atute, which by the fraud of the plaintiff exceeds or falls ſhort vf the true intention. 
The principle extends to the caſes of part performange; eſpecially; where the plaintiff 
having been permitted to incur a conſiderable expence in performing part of the agreement, 
the defendant takes advantage of the fatute. The courts of law have adopted a fimilar 


principle of conſtruction in theſe caſes ; which haye been conſidered as excepted out of 


the Nature. Ante, vol. 1. 242. 333. The relief has ngt been confined to caſes, where 
the plaintiff cannot be reinflated, dor to ſimple reſtitution or compenſation, where the 
circumſtances will admit a "remedy of that nature. It is now eſtabliſhed, that if the 
defendant hu concurred in à material, unequivocal, act, by which he has attained 2 
ſubſtantial part of his obje&, as taking poſſeſſion, or accepting à conſiderable: part of 
_ purchaſe money, he ſhall not be allowed to retract, and the plaintiff's right. to a full 

execution of the contract has attached: but ads merely ancillary and introductory, as 
preparing conveyances, making ſurveys, valuations, &c., though they may have been 
attended with ſome expence to the plaintiff, will not ſuſtain an agreement upon the 
ground of part-performance. Probably acceptance of a trifling ſum as earneſt upon an 
agreement for the ſale of an eſtate would not be deemed ſufficient. Conſidered as bind - 
ing the parties, it is not the mode pointed out by the fatyte : as a part-performance, it is 
too inconfiderable in point of value. Upon the authorities however this appears doubtful : 


Simmons v. Cornelius, 1 Ch. Repos. | Volt ve Smith, 3 Ch. Rep. 16: Anon, 2 Freem. 128. 
Seagoed v. Maale, Pr. Ch. 560, 0 | \ 


" A'third exteption in Equity, where the anſwer admits an mobs, has prevailed 
to the extent of binding the defendant by that admiſſion : Creyſon v. Banes, Symond/ot 
v. Taveed, Pr. Ch. 208, 374+ 


243.5 as there was a part-performance, evidence was received : for the plaintiff a ſingle 
_ wi-neſs proved an agreement different from that charged by the bill: there were two 


cfendants; who by their anſwers admitted an agreement different from both; and they 


were held to that agreement. It bas never been pretended, that the admiſſion of an 
agreement authorizes the plaintiff to give evidence of the terms. 


The point, whether the Court will compel a diſcovery 8s to the fact of an agreement, 
hu been much diſputed. . The principal beads of argument in ſupport of the Equity to 
have a parol agreement executed upon the admiſſien of the anſwer and to compel a 
diſcovery are of this fort. The object of the faturr is to prevent fraud and perjury. It 
is a fraud to refuſe to perform an agreement, though not conformable to the proviſions of 
the Fatzte; and the danger of perjury is obviated by confining che relief to the admiſſion in 


= uſer, The difcovery is incident to the relief, and the relief to the diſcovery ; 


* 
g + , , - 


In the laſt deciſion, Mortimer v. Orchard, ante, vol. 2. 


1 


20 


4286 
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— thay 6 
for il ip ode cal the diſehveey is fraitleſa kl is thi other he Selber dess dos ät 
voluntary confeſſion of the defendant, the juriſdiction is perfectly nugatory, The 
objeRions to this Equity are theſe. The fraade, again which the rare is directed, 
are of a particular ſpecies, by ſetting up fQitious agreements and wille and fuftaining 
them by perjury. Though the Fatute could not be intended to countenance any ſort 


_ of fraud or perjury, à temptation to perjury. is thus held out to the defendanc, who 


thay. be releaſed by his own cath from an agreement, which, if not denied by his 
anſwer, will be enforced againſt him z but which the plaintiff is not permitted to ſupport 
by evidence. The relief ſooght is in direct oppoſition to the farute; the obje& of - 
which appear 16 have been to prevent the miſchiefs arifing from looſe contract, and 
deviſes by a general rule, that ovght not to give way to particalar inſtances of hardſhip 
2cifing from ignorance, careleſſneſs, or caprice. The principal caſes upon this ſudjec 
ate\ Child v. Lord Godolphin, before Lord Macclesfield, Whalty v. Bagenal, 6 Bro. P. C. 45+ 
Whitbread v. Brockhurft, 1 Bra, C. C. 404 and Whitch#reb v. Bevin, 4 Bro. C. C. 550., 


where all the precedin caſes are cited. ** reſult * to be, N W may * 
ofed a6 a bat to, the dl tovery, 


| The efficacy of the e bor Fatthes ceftainbd by Gua v. TER 1 Pers. 240, 
3 Kin, 572. l. 38. and Legal v. Miller, 2 Vi. 299. The firſt of theſe caſes only ſtates 


generally, that it was held, that a written agreement made fince the fature might be. 


diſcharged by parol; and the dill Gr ſpecific performance was diſmifled. In each of the 


two laſt caſes an agreement executed according to the {ature was diſcharged by a ſubſe- 
quent parol agreenient, of which evidence was given on the ground of part performance. 


© For this purpoſe the evidence muſt prove a diſtin, ſubſequent, independent, agreement; 


Rot. 1s. 
17th Feb. 


Coſts + bool 
ally againſt 


an uncerti- . . 
 ficated bank- 


ruptin a caſe 
of fraud and 
miſconduct. 


bailiffs; who were ſatisfied by a depoſit of the 


for except it a caſe of direct frau evidence of what paſſed before or at the time of the 
tranſadion cannot be received to contradift or vary an agreement conformable to the 
Fatute, or to introduce any new term; Biaſlad v. Colman, Bunb, 66. Ld. Irnhan v. 
Child, 1 Bro. C. C. 92. Hare v. Shearwoed, 3 Bro. C. C. 168. axe, wal, 1 1. 2401. Bredie 
v. Se. Paul, ante, vol. 1. 326. Jordan v. Cawulins, 3 Bro, C. C. 388, ante, vol. 1. 402. 
Rith v. Fackſen, 4 Bro. C. C. 514. and Roſamond v. Ld. Melfingeen; i in which Lord Kenyon, 
when Maſter of the Ro/ls, refuſed parol evidence, that an annuity was to be redeemable. 


See the qbſervations on the H of Frauds, 1 Fonb. Ty. Eg. 168. note (d) 17 1. note (/). 
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LOCK v. BROMLEY. 


2 bill was filed to have a promiſory note of the Maint 
delivered up upon the following facts; which were fully 
made out by the anſwer and evidence. The defendant being a 
collector of the land and window taxes in Oxford, ſuffered a 
diſtreſs to iſſue againſt him for a balance of 3244. due to the 
Receiver General. As the Receiver General was not to be in 
Oxford for ſome days, the defendant requeſted the plaintiff, who 
was a banker, to receive the money, in order ta remove the 
Wen with 

the plaintiff, The plaintiff aceordingly received the money, 
and gave the note in queſtion: but it was not made negotiable. 
The defendant afterwards protenged to have loſt the note ; and 


gave 


— 


gave an indemnity. He then pretended to have found it; 
and at a meeting between the parties he pretended to burn the 


note z und his indemnity was delivered to him. Afterwards the 
note appeared in the hands of a third perſon with warrant to 
ſue. The defendant was a bankrupt; and had not obtained his 
certificate, His aflignees and the repreſentative of the aſſignee 
of the note, who was dead, did not reſiſt the bill, being convinced 
of the fraud. The defendant forced on the cauſe by motion to 
diſmiſs the bill for want of proſecution. 9 


The Maſter of the Rolls ſaid, the plaintiff ought only to have 


given an accountable receipt. The note was ordered to be de- 
livered up with coſts perſonally againſt the defendant. 


* 


SWANN v. FONNEREAU. 


Wa ſettlement, dated the 26th of December 1763, reciting 
the marriage of John Sandys and Elizabeth Mary Roſe, and 
articles previous thereto, and that Thomas Fonnereau had paid 
zool. as the marriage portion of the ſaid Elizabeth Mary Roſe, 
it was witneſſed, that in conſideration of the ſaid marriage, and 
to make a proviſion for Elizabeth Roſe, mother of the ſaid Elizabeth 
Mary, and for the ſaid Elizabeth Mary, the wife of Jobn Sandys, 
and her children, and alſo in purſuance of the ſaid articles, 
Thomas Fonnereau aſſigned to truſtees, their executors, admini- 
ſtrators and affigns, all and ſingular the tolls, dues and duties, 
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: 17th, 18th, 


23d Feb. 


By ſettlemen 
on marriage, 
reciting an 
W to 
provide for 
the wife and 
children, 
certain tolls 
were granted 
for the re- 
mainder of 
the grantor's 
term, in truſt. 
to raiſe an 
annuity for 
the lives of 
the wife and 
her mother 


and the ſurvivor 2 then reciting, that the remainder of the term might expire in the life of the wife or 
her children, therefore to make a proviſion for her and her children by her thea or any future huſband 
the truſtees ſhould be poſſeſſed of the ſaid tolls for the remainder of the term, upon truſt to raiſe after the 
deaths of the grantor and the mother of the wife 100/7. annually, to be placed out in the purchaſe of 
freebold lands or hereditaments or leaſehold eſtates for two or three lives, as often as a competent ſum 
ſhould be raiſed for that parpoſe; and until convenient purchaſes ſhould offer, to be inveſted in Govera- 
ment ſecurities upon truſt, in caſe the wife ſhould ſurvive the term, to pay the rents and profits of ſuch 
eſtate or eſtates ſo to he purchaſed or the intereft, produce and profits, to ariſe from the money ſo intended 
to be placed out, until ſuch porchaſe ſhould be made, to the wife for life; and after her deceaſe to apply 
the ſaid rents and profits or intereſt money towards the ſupport and maintenance of ſuch child and 
children of her, as ſhould be living at her death, till the youngeſt ſhould be twenty-one ; and then to 
be poſſeſſed of ſuch eſtates ſo to be purchaſed, or of the money anifing from the annuity not placed out in 
one or more purchaſe or purchaſes, to the uſe of ſuch child and children, in ſuch ſhare and proportions, 
payable at twenty-one, as the ſurvivor of the huſband and wife ſhould#by will or deed direct, limit and 
appoint ; id default thereof, to the uſe of all ſuch children equally to be divided at their reſpective ages 

twenty-one: but if ſhe ſhould die without leaving any cbild or children, or all ſhould die 2 
twenty-one, then to the uſe of the grantor, his heirs, executors, adminiſtrators and aſſigns ; and after 
paying the ſaid annvities to be poſſeſſed of all the ſurplus money arifing from the ſaid tolls during the 
remander of the term for the uſe of the grantor, his executors, &c. From ihe death of the grantor, 
| who ſurvived the wife's mother, the truſtees received 1c0 l. a-year, and laid out in ſtock the ſums 

received, and the produce. One ſon was the only iſſue. He attsined twenty-one: in the life of his 
mother; and ſurvived her. The Court would not inveſt the fund in land; but held it wich the 
Accumulations from the death of the grantor and the future payments a veſted intereſt in the ſon at 
twenty-one, and as perſonal eſtate belonging to dis-admiviſtrator. = 
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1796. nayable or 1 PI the-lights 41 üigdt⸗ bone zn — 
Feuer called-the Lizard Lights, to hold to them, -thejr/exocutors; ad. 


bees. Mipiſtratars, and affine, for the remainder: of his term: of 61 

21 yeare, upon the ſeveral truſts in the ſaid articles of agterment: 

638885 that is to ſay, upon truſt to raiſe the ſum of 2004. annually during 

he Res of Elizabeth Roſe and Elizabeth'Mary Sandys and the 

ſurvi vor, to be paid to them in moieties for their ſole and ſeparate 

uſe reſpectively, not ſubject to the debts or control of Fobn: Sandy; 

or any huſband or huſbands, they or either of them ſhould happen 

to marry ; and after the death of either of them to pay the ſum 

of 200l. annually to the ſurvivor during her life, for her ſole 

and ſeparate uſe as aforeſaid ; and alſo upon truRt'after the death 

of Thomas Fonnereau, in caſe Elizabeth Roſe ſhould be then living, 

to raiſe the farther annual ſum of 100/. to be paid in manner 

aforeſaid from and immediately after the death of Thomas Fonnereau 

to Elizabeth Roje for her life for her ſole and ſeparate uſe; and 

\ * reciting, that the remainder of the faid term of 61 years, which 

\ +.» Thomas Fonnereau had in the ſaid tolls, dues and duties, might 

| happen to expire in the lferime of the ſaid Elzabeth Mary, 

Nite of Jobn Sandys,. or in the life of ſuch child or children, 

- as the ſaid Elizabeth Mary might. have, therefore to make a pro- 

- viſion as well for the ſupport and maintenance of the , faid 

Elizabeth Mary, as of ſueh child or children, as the might happen 

to have by Jobn Sandys or any other huſband, ſhe might happen 
to marry, the ſaid Thomas Fonnereau did declare, that the truſtees, 
F their executors, adminiſtrators and aſſigns, ſhould be poſſeſſed 
0 of all the ſaid tolls, dues and duties, for the remainder of the 
| faid term of 61 years upon farther truſt, that they the ſaid truſtees 
or the ſurvivor or the executors or adminiſtrators. of ſuch ſur- 
W vivor ſhould'raiſe out of the faid tolls, dues and duties, annually, 
- after the death of the ſurvivor of Thoma, Fonnereau and Elizabeth: 
.... Roſe during the remainder of the ſaid term-the farther clear yearly 
ſum of 1000, to be. by them the ſaid truſtees. placed out in the 
- purchaſe of freehold lands or hereditaments or of leaſehold eſtates, 

for two or three lives then in being, as often as a competent ſum 
. ſhould be raiſed for that purpoſe; and until convenient pur- 
_ * "ebaſes mould offer, . to be by them inveſted in government ſe. 
cutities upon truſt, that they, the ſaid truſtees or the ſurvivor. or 
C - the executors or adminiſtrators of ſuch ſurviyor, ſhould, in caſe. 

| the ſaid Elizabeth Mary ſhould ſurvive the faid term of 61 Jears,, | 

* the rents and profits of ſuch ſtare or” eſtates fo to be pur- 

2 was ; chaſed 


— n Chaney. 


ante or the intereſt, produce and -Profits, to Ariſe” 6:61 5 
monty fo intended to be placed ont, until ſuch purchaſe ſhould 
de Wade, ate dhe faid Ela Mary for her- life, for her fole 
and ſeparate uſe; and after her deceaſe upon firther truſt to 
apply the ſaid rents and profits or intereſt money towards the 
ſoppott and maittenance of ſuch child and children of the ſaid 
| Elizabeth Mary,” as ſhould: be living at Her death, until the 
ſhibuld/attain twenty-one ; arid as ſoon as the youngeſt 
of lie ſaid children ſhould” attain” twenty-one, then upon truſt, 
that they, tlie ſaid truſtees or the ſurvivor or the executors or 
adminiſtrators: of ſuch ſurvivor, ſhould be poſſeſſed of ſuch eſtates 
ſo to be purchaſed or of the money ariſing from the faid laſt 
mentioned annuity not placed out in one or more purchaſe or 
purebaſes to the uſe of ſuch child and children of the ſaĩd Eli- 
zabeth-Mary in ſach ſhares and proportions payable at their re- 
ages of tyrenty-one years, as the furvivor of the faid 
Fob Sandys and Elizabeth Mary, his wife, ſhould by will or 
deed direct, limit and appoint; and in default of ſuch direction, | 
limitation an appointment, to the uſe of all ſuch children equally 
to be divided between them at their reſpective attainment of the 
age of twenty one years: but if the ſaid Elizabeth Mary ſhould die 
withoiit leaving any child or children living, or if all ſuch children 
ſhould die, before they reſpectively attain twenty-one years, then 
upon truſt and to and for the uſe of the ſaid Thomas Fonnereau, 
his heirs, executors, adminiſtrators and aſſigns ; and after paying 
the ſeveral-annwities for the purpoſes aforeſaid that the ſaid truſ- 
tees, ſhould be- poſſeſſed of 'all the ſurplus money ariſing from the 
ſaid tolls, dues and duties, during the remainder of the ſaid 
term to and for the ſole uſe of the ſaid Thomas F. GE, yp 
N adminiſtrators and —_ | 


, 


- La 


Th term of 61 years aac 7 in the ſettlement commenced 
in 1752 Elizabeth Roſe died in 1768. Thomas Fonnereau died i in 
1779. John Sandys died in 1774, leavin 1g John Thomas Sandys 
his __ iſſue by his wife Elizabeth Mary; who afterwards mar- 
ned Toory, and died in 179 without having had any iſſue 
by the ſecond" marriage. John Thomas Sandys attained the age 
of twenty⸗one in 1796, and died in 1793 inteſtate, leaving his 
widow'Elzabeth atid Martin Sandy, his eldeſt ſon and heir at 
law, and _ other children, all infants, The executors of 
" "9 Thomas 


Y The bill was „ filed 14 1 adminifiruer of John * 


that the plaintiff as perſonal repreſentative of John Thomas Sandy; 
the future payments to grow due in reſpe& of the ſaid annuity 
entitled to receive the intereſt, dividends, and profits of the an- 


and profits thereof accrued due during the life of Elizabeth Mary 


' whether, as Elizabeth Mary Ivory did not ſurvive the term, in 


44 


* 2500 1 
1 a 
— 
\ g ry , 


Caſes in Chancery, 


Thomas Fonnereau paid the annuity of 1000. to the truſtees under 
the ſettlement from his death; which money was by them placed 
out in Government ſecurities with the. intereſt and Eds 
accrued from time to time. | 


for an account of what: had become due in reſpec of the date 
of 100. and was paid or laid out, and of the intereſt dividengz 
and profits received and laid out; and that it might be declared, 


is entitled to what has already become due in reſpect thereof, and 
the intereſt, dividends, and profits, that have 'ariſen, and alſo to 


of 100l. during the remainder of the term. The bill ſtated, that 
as Elizabeth Mary Ivory did not ſurvive the term, ſhe never was 


nuity of 1001. ſo placed out: but the principal of the faid yearly 
ſums, as well fuch as were laid out, with the intereſt, dividends, 


Toory, as alſo the future payments of the faid yearly fam of 100/. 
during the remainder of the term, and the intereſt, dividends, 
and profits, to accrue, became the abſolute property of John Thomas 
Sandys on his attaining twenty-one, as her only child, Was 
part of his us eſtate at his death. 


The e executors of Thomas Funnereau by their anſwer fabmitted, 


which event alone, they inſiſted, the ſaid intereſt, dividends, or | 
profits, of the accumulation of the ſaid annual payment of 1000. 
were by the ſettlement directed to be paid to her, the principal 
of the funds purchaſed with the ſaid annual payments, with the 
intereſt, dividends, and produce, thereof do not belong to them 
as perſonal repreſentatives of Thomas Fonnereau as a reſulting 
truſt, or as ſo much of his perſonal property undifpoſed of ; they 
farther inſiſted, that all right to the payment of the fajd yearly 
ſum of 1col. ceaſed on the death of Ekzabeth Mary {vory, or 
at leaſt upon Jobn Themas Sandy's attaining twenty-one ; and 
that all future and growing payments of the ſaid. yearly ſum 
of 100/. ought- to be Wy to the 1 as ſuch en 
repreſentatives. 


Bk Martyn 
1 


Caſes in — 


Martyn Sache, the infant beit at law of Jobs 8 Sandys 
claimed as real” eſtate the principal of the yearly ſums of 100/. 
already placed out and alſo of all payments in reſpect = 
the right to which, he inſiſted, during the remainder of the term 
did not ceaſe by the death of Elzabeth Mary Ivory, or by Jobn 
Thomas Sandys having attained twenty-one; and ought to be 
conſidered as real eſtate deſcended to this defendant. 


The defendant Ivory, as adminiſtrator of his wife, claimed the 
intereſt and dividends accumulated between the deaths of Thomas 
Fonnereau and wire. Ivory: but that claim was given oP without | 
END oil ta RY \ | VE 


Mr. Grant and Mr. Stratford os the plaintifF. —1ſt, The con- 
tingency of Elizabeth Mary Sandy, ſurviving the expiration 
of the term relates only to the proviſion made for her. There 
was no neceſſity to make a proviſion. for her in any other 
event; as ſhe had another proviſion out of the profits of the 
term, as long as it ſhould endure. But that did not extend to her 
children; Who would have no proviſion, if they are not entitled 
independently of the contingeney of their mother's fſurviyiog 
the expiration of the term. The object was to provide for the 
children of "Elizabeth Mary Sandys even by a future huſband ; 
and the deed is to be taken moſt ſtrongly — che . 


2dly. As to the produce of the fund: cFobn 7 "PEO Sandys 
having become entitled to the fund at twenty*one abſolutely is to 
take it with all the accumulations from its firſt eſtabliſhment ; 
which are to follow the principal. He took a veſted intereſt at 
twenty-one, ſubject to be poſtponed in the enjoyment. to his 
mother, if the ſhould ſurvive the expiration of the term. No 
part is undiſpoſed of. As long as any part of this family was 
capable of taking, the ſettlor meant to reſerve nothing to himſelf. 
He confined the application of the produce for maintenance to the 
event of infancy” of the children at the death o their mother ; 
val event * not . 8 129 | 


_ 32dly- Fe to the 8 of the truſt: the accumulation is to 
continue as long as the term by the expreſs words. There is 
nothing to determine it either upon the death of Elizabeth Mary 
Sandys or on her ſon's attaining twenty-one. The Court would 
85 Vor. =." | N * not 
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not. by mere inference control poſitive words: ke that ; con- 
ſtruction could not be intended ; for then if the mother had died 
leaving an infant child, in one caſe, there would be no pro- 


_ viſion for that child; in the other, there would be only the pro- 
duce between her death and his age of twenty-one ; perhaps but 


a few days. 


Ath. As to the claim of the heir: the ſettlor does hot poſitively 
direct each ſum of ro004. to be laid out in land; but leaves ; 


diſeretion in the truſtees with regard to the time, at which the 
accumulation may be of ſuſſicient magnitude to be inveſted in 
land. It was clearly not intended to be done every year. He 


had no abſolute intention to make it land from the beginning. 
The Court is therefore to take it, as they find it. He had in 
contemplation the caſe of its remaining as money; for he calls it 
rents and profits or dividends and intereſt ; and uſes the word 
% payable.” No doubt, John Thomas Sandys might have elected 
to take it either as land or money: but it does not appear, that 
he did any act amounting to an election. Whether land or 


money, it is to be divided in the ſame manner. The ſettlor does 
not abſolutely direct it to be laid out in eſtates in fee-ſimple; 


but gives an option to inveſt it in leaſehold eſtates for lives. The 
truſtees having made no purchaſe, that is evidence, they did 


not think the ſum of ſufficient magnitude. War v. Denne, 
* * 2. 1 4 


Mr 7. Richards for the heir of Jobn Thomas Sandys concurred 
-with the plaintiff in the three firſt points : but upon the 4th he 
contended, that the heir was entitled to this property as real 


. eſtate deſcended to him. 


i thi: wi thaw is no Abet in the truſtees. It is to 
be laid out in ſtock only until a convenient purchaſe can be had. 
He anxiouſly guards againſt an intereſt for years. The plaintiff | 
muſt ſhew, he meant leaſes for lives, that go to the executor: 
otherwiſe they muſt. be conſtrued ſuch, as ſhall go to the heir, 


according to his clear intention as to the eſtates in fee. If perſonal 
eſtate was his object, there were many ways more applicable. 
Why not continue it in the funds? Why ſay freehold leaſes ? As 
to the word © payable,” he clearly did not mean, that jt ſhould 
_ money. That word is inapplicable to leaſes for years. The 

; 5 woyrds 


Eales in Chaneery, 
Sende „ deck and appoint” and particularly „ Hit“ apply to 


"or 3 me equally to be fvided” 2280 bes rr as tenants in Der = 


Mr. Lhd and Mr. Stanley for the executors of T, homas F . 
Elizabeth Mary Sandys was provided for during the term by the 


annuity of 2001. during the lives of her and her mother and the 


ſarvivor. The intention was, that ſhe ſhould have no other 


proviſion. As ſhe did not ſurvive the term, none of the truſts 


aroſe either for her or her children, This fund was intended 
2s a proviſion for her and her children, if the other proviſion 
failed; The event not having taken place, it muſt reſult. If any 
truſt aroſe, it ceaſed either on the death of Elizaberb Mary Ivory 
or on her ſon's attaining twenty-one; and then the ſurplus re- 
ſults, The produce between the deaths of Thomas Fonnereau and 


Elizabeth Mary Tvory is alſo undiſpoſed of. She is not entitled; 
becauſe there is no direction or intention, that, unleſs ſhe ſurvived 


the term, ſhe ſhould have any thing. There is nothing to ſhew, 


that the rents and profits were to accumulate for the children, 
if ſhe could not take them. 


: Before the reply the point, that the truſt ceaſed at the death 


of Mrs. Ivory or at her ſon's age of twenty-one, was on up by 
the executors of Thomas Fonnereau. 


Mr. Grant in reply—The burthen of proof lies entirely upon 
the heir; the actual ſtare of the fund being money, The dif- 
cretion in the truſtees is to wait, until a ſum, they ſhould think 
reaſonable, ſhould accumulate. They have alſo a diſcretion as to 
the kind of landed property. They are not compelled to pur- 
chaſe deſcendible frechold leaſes; but might purchaſe ſuch, as 
would go to the executor as aſſets. If they had purchaſed eſtates 
for lives, they could not declare a truſt ſo as to go to the heir; 
but muſt have declared it to be the truſts of the deed : viz. for 
the children of Mrs. fovory. They could not declare a truſt for 
each child and the heirs of each. They muſt have left the law 

to determine, how ſuch intereſt ſhould go; and that is not in 
equilibrio ; for the law ſays, it ſhall go to the executor or ad- 
miniſtrator. It is clearly within the principle of Walker v. Denne: 
the Court ſeeing no intention to ſtamp definitively and impera- 
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Caſes 1 ad 3 


8 tively the character of land upon the fund, and finding Wa 
—— | 


will not-interfere. According to the general intention to make 
an equal diſtribution it is more convenient to let it continue 
money. : | 
As/to the produce between the deaths of Thomas Fonnereau and 
Elizabeth Mary Ivory there is certainly no direct diſpoſition : 
but a general intention appears to give it away from the grantor 


and to appropriate it to this family; and that is ſufficient in mar- 


riage articles. The. fund is expreſsly created for the benefit of 


this family, and has no reference to any benefit, the ſettlor was to 
take out of it. The truſt ought: not to be conſtrued to reſult to 


him! in any other caſe than that he has ſtated, vis. the total failure 
of this family. The only way, in which the produce of this i in- 
terval can be diſpoſed of for the benefit of the family, is to give it 
to the ſon. | | fs 


_Maſer of the Rolle, his queſtion depends 8 upon the 


conſtruction of the articles and the ſettlement executed in con- 


ſequence of them: by Thomas Fonnereau; who either was or ap- 
peared to be the father of Elizabeth Mary Sandys. The ſettlement 
varies from the articles in a very few particulars, and thoſe chiefly 
verbal alterations. This being the grant of Thomas Fonnereau, it is 
truly argued, that the grant is to be taken as extenſively in favour 
of the objects of the ſettlement, the wife and her children, and as 
ſtrongly againſt the grantor, as fair inference can allow ; and here 
is a poſitive grant during the whole remainder of this term of 2000. 
a year, and after the grantor's death an additional 100/. a year 
during the remainder of the term; and the object is to provide 
ſupport and maintenance for Elizabeth Mary Sandys and her 
children; and there is no reſervation of any benefit to himſelf, 


except that in caſe of no children, or if any, in caſe of the death 


of all under the age of 21, the ſurplus, and that only after pay- 


ment of theſe annuities, is reſerved to him. But it is contended, 


that when the deed is canvaſſed, there is no expreſs application of 
the rents and profits during the life of Elizabeth Mary Sandys. It 
was alſo contended, but not [ think with great hopes of ſuccels, 


that the contingent event of her ſurviving the.term was the only 


one, upon which any benefit was to ariſe to the iſſue of the mar- 
I cannot raiſe ſuch a conſtruction. That was not the con- 


tingency, upon which it was to ariſe. The intention was, that 
| 5 100ʃ. 
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if Elizabeth Mary Sandy: ſhould be living at the expiration of the 


fund during her life; but that at all events the benefit ſhould ac- 
crue to her or her children after her death, whether that ſhould 
happen during the term or afterwards. Upon the ſtrict words of 
this deed it is not clear, that if Elizabeth Mary Sandys had ſur- 
vived the term, ſhe would not have been entitled to all the accu- 
mulated intereſt, that had ariſen; for the words would carry it to 
her. If the had ſurvived the term, perhaps a queſtiqn might have 
ariſen between her and her children, Whether the intereſt of the 


accumulated fund: but without determining that I am clearly of 
opinion upon the true conſtruftion of the deed, and the principles, 
upon which, ſuch a deed muſt be conſtrued, that it is completely 
given to her and her children; and now no queſtion can ariſe be- 


them from, the accymulation of the annual payments, during the 
remainder of the term, muſt be held to have been. ſeparated from 
the reſt by My. Fannereau; and the ſurplus only is referved to him- 
ſelf; therefore vo one claiming under him can claim any thing elſe 
from i It was to become a veſted intereſt in the children, when 
the youngeſt ſhould attain 21. The fact being, that there is only 
one, and that he attained the age of 21 before his death, another 
queſtion is, what intereſt he took in the property; whether upon 
the true conſtruQion this annual ſym of 1000. which, if I am right, 
is to continue till the expiration af the term, is by the intent of the 
ſettlement abſolutely directed to be laid out in the purchaſe of 
land deſcendible to the heirs of the children. If that could be 
fairly collected from the deed, the truſtees having negleQed or-not 
being able to procure a purchaſe would not vary the rights of the 


mately by the perſon, who made the ſettlement. The queſtion 
is, whether it can be collected, that there is a clear, manifeſt, de- 
huite and ultimate, i intention, that at all events it ſhould be laid out 
in land deſcendible to heirs. The principle, upon which courts 
bare determined all queſtions « of this kind, is this: can it be col- 
lecded from the deed or will, that that is the ultimate intention of 
the parties; and that its being in the ſhape, in which it is found, is 
only temporary. If chat is ſo in this cafe, the heir is right; and 


3 . | there 


100 l. i raiſedd at all events till the end of che term; and. 


term, that ſhe ſhould enjoy the rents and profits of the accumulated 


annual ſums raiſed, as well as the annuity itſelf, ſhould make the 


tween her and her children. All the benefit, that could ariſe ta 


barties; but it would be conſidered as if laid out as intended ul- 


it is real eſtate. Guidot v. Cuidot, 3 Ath. 254. and YT v. May 


ö 2 


ales in „ Epaſowy: 


* cited have clearly. laid down what was alſo adopted in Sorgfy 
v. Hollings, 6, Aug. 1740. Grimmet v. Grimmet, Amb. 210. and 
by the Lord Chancellor in Walker v. Denne, that wherever a cha- 
racter is imperatively and definitively ſtamped upon the fund, it 
ſhall have that character, unleſs ſome perſon comes in efſe, who ha 
a right to ele to take it in the other way, and does ſo; and here 
it is admitted on all ſides, that Fohn Thomas. Sandys did no ad, 
that can have that effect. There is nothing to ſhew, 1 It was in- 
| tended to go to the eldeſt ſon. There is no intail. If no appro- 
priation is made by the parents, it is for the benefit of all, equally 
to be divided among them at 21, without words of inheritance. 
There is nothing therefore to call upon the court from the nature 
of the diſpoſition and for the benefit of the parties to lay it out in 
land for the benefit of the heir. It is much more convenient, that 
it ſhould not be ſo laid out. There i is nothing in the nature of an 
eſtate pur auler i to fdke it debeartblarto heirs even by the com- 
mon law. On the contrary if an eſtate is given to a man for two 
lives, and no more; if he had died, neither his heir nor executor 
could claim it; but the occupant; to regulate which two fatutes have 
taken place (a). It was truly ſaid for the plaintiff, that if the truſ- 
tees had thought fit to take the alternative given by the ſettlement, 
it would have been no tranſgreſſion or breach of their truſt to take 
that eſtate pur auter vie to them and their heirs or executors in 
truſt for the children, and their executors. On the contrary the 
court, if they could have ſanctioned it, would have ordered it fo. 
It would be a good appropriation. Farther, if they had even pur- 
chaſed an eſtate pur auler vie, and declared the truſt for the uſes of 
the ſettlement for the children, the court would have held it per- 
ſonal eſtate in the children, and to go to their executors, Then it 
comes within the caſes of Sorgſby v. Hollings and Grimmet v. Grim- 
met; where truſtees had an option to lay out the fund in land, 
which would have been void under the Mortmain Ack, or in eſtates 
of another kind, which would have been good; and the court 
held, that it was not void. In Walker v. Denne the Lord Chan- 
cellor has moſt clearly pointed out the good ſenſe of the determina- 
tions, that the truſtees having made no election, the court would act 
upon the fund in the ſtate, in which they found it; and would not 
direct it to be laid out, unleſs they could ſee a dear, manifer, de- 
finitive, i intention for that purpoſe. | 


49) oa acati 14 Geo, 2. c. 20. 1 | 
ee Upon 
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pon all theſe points Lhave no doubt, that all the remainder 
the term, a far as this annual ſum of 100/7., is given up to the ob- 


of 


jeecde of this ſettlement ; and Jobn Thomas Sandys being the only 
object, the whole fund with the accumulations and profits and alſo . 


- the future and growing payments became a veſted intereſt in him 
at his age of 21; and belong to his adminiſtrator, | 


- 


inne ELLIS. 

DY ſettlement, dated the 16th and 17th of Auguft, 1733, made 
D upon the marriage of Jobn Willzs and Sarah Fielding, certain 
real eftates in the county of Wilts were conveyed by George Fielding, 
father of Sarah Fielding, to the uſe of Jobn Willis for life without 
impeachment of waſte ; remainder to truſtees to preſerve contin- 
gent remainders; remainder to the intent to ſecure a joĩnture of 
700. a year to Sarah Fielding; remainder to the uſe of truſtees 
for 500 years from the deceaſe of John Willis; remainder to the 
uſe of the firſt and all and every other ſon and ſons of the mar- 
l nage ſucceſſively in tail male; remainder to truſtees for 600 years; 
remainder.to the firſt and all and every other ſon and ſons of John 
Willi by any other wife ſucceſſively in tail male; remainder to the 
uſe of Richard Willis and his iſſue male in ſtrict ſettlement; remain- 
der to the right heirs of the Biſhop of Wincheſter for ever. By the 
ſame ſettlement the Biſhop of Wincheſter agreed to veſt perſonal 
funds to the amount of 21200/. in truſtees, upon truſt to be laid 
out in freehold eſtates to be ſettled to the ſame uſes. 


| The truſts of the term of 500 years were declared to be firſt 
for ſecuring the jointure; and ſubject thereto in the next place, in 
caſe there ſhould be one or more child or children, whether ſon or 
ſons or daughter or daughters of the intended marriage beſides an 
eldeſt or only ſon, then and in ſuch caſe the ſaid truſtees and the 
ſurvivor of them ſhould after the death of the ſaid Jh Willis 


D. 


23d & 2 
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Settlement 
on marriage 
to the uſe of 
the huſband 
for life; re- 
mainder to 
truſtees for 
goo years in 
truſt after 
the death of 
the huſband 
and not be- 
fore, unleſs 
with his con- 
ſent as there- 
in men- 
tioned; to 
raiſe portions 
for younger 
children, to 
be paid in 
ſuch ſhares 
and at ſuch 
times as the 
huſband and 
wife ſhould 
appoint, in 
default of 
a int- 
— to be 
paid, if but 
one beſides 
an eldeſt or 
only ſon, 
5000 J., if 
two, 6000 f. 
if three 
8000 l., and 
if four or 
more 10000/, 
equally, to 


be paid re- 
ſpedtively at 


21, or iage of daughters if after the age of 16, if ſuch times of payment happen after the death 
of the buſbaud if in bis life, then within — * months after his deceaſe, and not before, unleſs with 
ſuch conſeng'* provided, that if any of ſuch younger children ſhould die before his, ber, or money 2 
ſhould become payable, ſo that the number ſhould be reduced to leſs than four, no more ſhould - 

than what would make the whole ſum for the portion of the ſurvivor or ſurvivors of ſuch younger children 


lan to be raiſed is 10,000 /. 


% 


and 


al iginally limited for the portion or portions of ſuch child or children, if one, two, or 
a an e farvived their father ; but more than four had attained 21. The 


and notbefore; unlefs by the expreſs conſent of the ſaid hn Willis 


- 
» * 
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teſtified as therein mentioned, , by mortgage © of the premiſes or any 
part Wiereof for all or any part of the e faid term or by any other 
ways ör means, as the ſaid truſtees or the ſurvivor ſhould think 
convenient, raiſe the ſeveral ſums of money after mentioned for 
the portion or portions of ſuch child or children, except ag atore- 


ſaid, to be paid to ſuch child or children, if more than one beſides 


\ .. an eldeſt or only ſon, in ſuch ſhares and proportions and at ſuch 


times, as the ſaid John Willis and Sarab, his intended wife, ſhould 
direct or appoint; and for default of ſuch direction or appoint- 
ment then to be paid as after mentioned: that is to ſay; if but one 
ſuch child beſides an eldeſt or only ſon, then the ſum of 5000 J. for 
the portion of fuch only younger child; and if two ſuch children, 
then the ſum of 6009/7. for the portions of ſuch children; to be 
equally divided between them ſhare and ſhare alike; and if three 
ſuch children, then the ſum of 8000 J. for the portions of ſuch 
children, to be equally divided between them ſhare and ſhare alike; 
"and 1 if there ſhould be four or more ſuch children, then the ſum of 
1 9,000 1. far their portions, to be in like manner divided among 
them: ſuch portions to be paid to them reſpectively, if a ſon or 
"Ha. at his or their age or ages of 21 years; and if a daughter or 
daughters, at her or their reſpective ages of 21 years or day or 
days of marriage, which ſhould firſt happen; ſo as ſuch marriage 
ſhould be had after the age of 16 years, in cafe ſuch reſpective times 
of payment ſhould happen after the deceaſe of the ſaid Fohn Willi: 
but if in his lifetime, then within twelve months next after his 
deceaſe, and not before, unleſs with ſuch conſent and teſtified as 

aforeſaid : provided, that if any or either of ſuch children, not 
being an eldeſt or only ſon, ſhould happen to die, before his, her, 
or their, portion or portions ſhould become payable by virtue 
thereof, ſo that the number of ſuch younger children ſhould be re- 
duced to leſs than four, then and in ſuch caſe no more money ſhould 
be raiſed by virtue of the truſts of the ſaid term of 500 years, than 
what would make the whole ſum for the portion of the ſurvivor or 
furvivors of ſuch children, not being an eldeſt or only fon, equal 
to the ſum originally thereby limited to be raiſed as the portion or 
portions of ſuch child or children, if one, two, or three, in number, 

as the caſe ſhould happen, as therein before was mentioned. 


Tue iffue of this marriage were Richard Willis, the eldeſt ſon, 
and eight younger children, vis. * 88 Mary, George, 
S | v2 | teſt , 


li Eyatierty, os 
we -/ fir, Citbbrfic, - Sas, and Jobn. Bridget, Iiabella, carne, 


ein 


1796. 


Sarob, and er died 1 in the life of their father: but ſome of Witt 


— — 0 2 
— 2 — — — 


. 


Wirts. 


Wills OS | Mr. 2 under the age of t twenty-one, GA with 
her father's conſent according to the directions of the ſettlement ; 


ho gave her 2000. as her ſhare of the portion, there being then 
mn Ong — | 


The bill” was filed by Richard Willis, the eldeſt ſon of Fobn 
5 Sarab Millir, for the purpoſe of raiſing a ſum of 7000 7. with 
intereſt due upon a mortgage of leaſehold eſtates, which was part 
of the funds provided by the Biſhop of Winche/ter for the objects 
of the ſettlement ; and that ſuch money might be applied in part, 
of the ſum f 8000/7. for the younger children under the ſettle- 


The queſtion was, whether the ſam to be raiſed for the younger , 
children was in the event that had happened 8000“. or 10,0001. 


Mr. Mansfield, Mr. Hardinge and Mr. Stanley for the plaintiff — 
By the words of the ſettlement, which are peculiar, the ſum ſhall 
be according to the number of children ſurviving, when the por- 
tions ſhall be raiſed. * The word * ſurvivor” muſt apply. to ſome- 
thing: but it cannot properly be applied to children born er ; 
the death of others, who attained the age of twenty-one. | 
reſpect to them ſuch children born afterwards cannot be called 


ſurvivors ; but that mill be argued upon the conſtruction now - 
e | 


Solicitor General, Mr: ZHoll , and Mr tr. Cooke for 3 younger; 
children. lt depends on the conſtruction of the word “ payable.” . 
It does not mean the time, at which the money is to be actually 
raiſed; for if ſo, as the children might all die in the. life of 
their faked; they could make no uſe of it in his life, unleſs 

he appointed. If the number had been reduced to one, and / 
that one hach died in the lifetime of the father, but above twenty- 
one, the portion muſt have been raiſed; and the rule muſt be 
_ the ſame as to all. Intereſt muſt be calculated from the death 


of: the father; the twelve ue being given only for the con- 
Vor- III. 


venience 


54 
* 
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With, 


Abt 


of hd 


car nc „ 


venience of the i This ſort of clauſe. aroſe * che de- 
cifions, that charged the om with. intereſt from the ape 
of "twenty-one. Emperor V. Rolfe, before Lord _ Hardwick. 
_Cholinondeley v. Meyrick, 3 Bro. C. C. 252.0. la n the doubt 
Was mated the word on due,“ not 7 25 


f IS 


Lord Cnancriion. A do not ſee any ſuch difference q 


tween this caſe and thoſe formerly determined, that ſhould. induce 


the Court to make a different deciſion. It was clearly tated, 
that theſe clauſes were framed to -obyiate the difficulty ariſing 


| from the determinations, that charged the reverſion by permitting 


intereſt to be carried on from the age of twenty-one,. though 


there was an eſtate for . As ſoon as theſe clauſes came for- 
ward, in Emperor v. Rolfe, Lord Hardwicke put a juſt conſtruction 
upon them; and he referred the word © payable” to the time 


in reſpect of the quality of the child, diſtinguiſhing between that 


and the time, when ex neceſſitate the money was to be de fats 
raiſed. The only queſtion here is, in what ſenſe I am to under- 
ſtand the words © before his, her, or their portion, or portions 
« ſhould become payable; whether in reſpect of the quality of 
the perſon, to whom the payment is to be made, or in reſpect of 
the time, when ſuch perſon could be actually in receipt of the 
money. It is clear, as it has been ſtated, that if it does not apply 
to all the children, it cannot to any. There could be no caſe, in 
which, if the number was reduced to one, the portion of that one 
ſhould not be raiſed; for the expreſſion in the clauſe is, * if one, 
tw¾yo, or three, in number.“ If but one had remained, attaining 
the age of twenty-one, but dying in the lifetime of the parent, 
it is clear, that muſt have been a veſted intereſt; for there are no 
words to make it ſink for the benefit of the inheritance. Then 
it cannot apply as to any, be the number what it may, if it cannot 
as to one. Then conſider the power of appointment, and that 
by an appointment to any child they might have veſted the 
intereſt of the portion; as in fact was done upon the marriage 
of Mrs. Spencer under the age of twenty-one, , but with conſent 
of the father. The others having attained that age, at which 
upon Lord Northington' s reaſoning it became debitum in præſanti 
folvendum in futuro, as to the capacity of the children, they became 


F 


dearly capable of receiving payment. $4 have a very, accurate 
note af the ſettlement et in eee v. Me exrick.. „It does 


Not 


ew W 


en | "MY. 


not ſcem 40 Fo ia any Tabftancial "circumſtance 2 4 . 


The family dearly” conceived, that 19,000: 2 was the ſum to be oy 


raiſed: 4000“. was given as Mrs. Spencer's ſhare, there being five 
children. Without any doubt 10,0007. i to be raiſed. 
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HARTCA « v. The Bank of ENGLAND. 


Elass Stevens by her will, Alita the 27th of Auguft 1778, 
ecitingj that there was then ſlanding in her name in the 


books of the Bank of Eupland the ſum of Bool. 3 per cent. con- 
ſolidated Bank annuities, and that ſhe. ftood indebted to Jobs 
Sone bons in the ſum of 120 l.; for which ſhe had given her 
bond, declared her will to be, that the {aid bond ſhould in the 
firſt place be paid out of the {aid ſtock; and the reſt and reſidue 
of me ſaid ſtock, after payment of the ſaid bond, ſhe gave and 
bequeathed” to the ſaid Fobn Stonehouſe, his executors or ad- 
miniftrators, in truſt to permit or fuffer Anne Bean to receive 
to her own uſe, independent of any huſband ſhe ſhould marry, 
the dividends and intereſt, that ſhould from time to time grow 


and adminiſtrators, i in truſt-to-divide the ſame among the children 
of the ſaid Anne Bean lawfully to be begotten, ſhare and ſhare 
alike ; and in caſe the ſaid Anne Bean ſhould die without leaving 
iſſue of her body lawfully begotten, then in truſt to pay the 
ſum of 100/., part of the ſaid ſtock, to her nephew Gerrard Lamb, 
and the reſidue of the ſaid Rock to her next relations in equal degree, 
ſhare and ſhare alike, The teſtatrix, after giving ſome ſmall 
legacies, gave the reſidue of her eſtate and effects to Aune Bean, and 
appointed Jobn Stonehouſe executor, |. The teſtatrix died in Vo- 
vember 1776. The executor proved the will; and upon the 26th 
of February 1779 he transferred the ſum of  600/., part of the 
gool. Bank annuities mentioned in the will, to Mary and Ek- 
zabeth Culme, Anne Bean married Daniel Hariga. Fobn Srone- 
bouſe died in 1790. In February. 1793 the bill was filed by 
Hartga and his wife and their infant children againſt the ſiſter of 
Stone bone, who was his adminiſtratrix, for an account of his 


bool, Bank annuities, and of the other money due. to the plaintiffs 
* 
1 


in 


= 


perſonal eſtate and of the money ariſing from the ſale of the 


26th Feb, 


Bank ſtock 
ſpecifically 
bequeathed 
to 4. in troſt 
to pay a 
4 Jebe 

to himſelf; 
and as to the 
reſt for B. 

tor life ; re- 
mainder 
over: the 
truſtee being 
alſo executor 


transferred 


to perſons 
— 4 
under the 
will ; the 
Bank is not 
chargeable. 


due thereonz and after the deceaſe of Anne Bean ſhe gave and #< 5. les. 
bequeathed the ſaid ſtock to the ſaid Jobn Stonehouſe, his executors” 35- 


56 
+. 
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— 8 * Nr of - the' aſſets of Stonehouſe ſhould not be ſufficient, then that the Bank 


; Abd.? 


Caſes in Chantery. 


in reſpedt of the Avidengs and intereſt of the. ſaid ſtock” received 


by John Stonehouſe ; that the ſtock ſold might be replaced'; and-if 


might be decreed to replace the deficiency; and that the :300/, 
ſtock, when made good, might be transferred to the Accountant 
General! in truſt in the cauſe upon the truſts of the will. 


KE 


8 


The Bank by their anſwer admitted the entry. in their books 
of ſo much of the will of Elizabeth Stevens as related to the ſaid 
8007. ſtock, and the transfer by Stonehouſe to Mary and Eli. 
zabeth une, and ſtated, that the dividend due upon the 


whole ſtock upon the 1ſt of January. 1779 was received by 


. » Stonehouſe ; that the 200. ſtock remaining after the {aid transfer 


was ſtanding in the name of the teſtatrix Elisabeth Stevens ; and 
the dividend, which became due upon the ſaid 200, upon the 


Fth of January 1786, and all dividends accrued ſince that time had 


N 


been received by the plaintiff Anne Hartga by virtue of a letter of 


4 attorney from Stonehouſe, dated the 28th of July, 17853 except 
_ twb dividends due the 5th of July 1786 and the 5th of Januar) 
1787, received by Jobn Henry, attorney to Anne Hartga ; and 


the laſt dividend due upon the ſaid 200ʃ. upon the a of July 


| 1794 was received by her and her huſband. 


The adminiſtratrix of Stonehouſe by ver anſwer ſtated, that he 


| died inſolvent. "The cauſe came on upon bill and anſwer. 


to e the bill is filed 0 Om the Bank. But for the 


e gas for the plaintiffs. —In The Bank of England 
v. Moffatt, 3 Bro. C. C. 260. there was no bequeſt of ſtock upon 
particular truſts: but the general reſidue was blended into one 
common maſs; and the will itſelf gave the truſtees an expreſs 
power to transfer and alter the funds: the Bank inſiſted, that 
it was ſpecific ; and therefore no action ought to lie againſt them. 
This is a1 ſpecific bequeſt; and yet they have permitted it, con- 
trary to their practice then ſtated, to be transferred, not to the 
lego nor the tulle; but to other eg | 


Mr. Piggot * Mr. Wooddeſon for the Bank.—It appears from 
the anſwer, that the plaintiffs knew the fact of the transfer four 


years before the death of the executor; and a conſiderable time 
after his death, he having died inſolvent, and no perſon exiſting 


4 . — acts a 
i | |; 


cum in Chancery. 


5 


ads of patlidinent the executor would have to deal with this pro- 1796. 
perty as any other perſonal property of the teſtator. The acts (a) Ne 

permit the deviſe of ftock; and direct, that no payment ſhall be Tue Bak of 
made upon uch "deviſe till entry in the books of the Bank of Enoiany; 


ſo. much of the will, as relates to the ſtock; and that in default 


of ſuch transfer or deviſe it ſhall go to the executors or admini- | 
ſtratots. "This is an attempt under this clauſe to charge the 


Bank for the conduct of the devifee for permitting a transfer 
by a perſon clearly entitled to transfer. The Bank will not per- 
mit a ſpecific legatee of ſtock to take it without the aſſent of the 
executor, nor the executor to transfer to any other perſon : but 
where it is ſpecifically bequeathed to any perſon, that perſon is 
the hand, by which it is to be transferred : but the Bank does 
not meddle with the ceſuyt gue truſt. The ſpecific legatee is 
the perſon, to whom it is to be transferred by the executor ; and 
not the clay gue truſt; then the truſtee is anſwerable; and the 
Bank has nothing to do with it: otherwiſe the judgment of this 
Court would be transferred to the Bank. This executor is alſo 
ſpecific legatee in truſt, If they were different perſons, the Bank 
would have permitted no other transfer than from the executor 
to the ſpecific legatee, who would have been the owner; and 
the Bank would have had no title to ſee to the diſpoſition, They 
could not aſk him a queſtion about it. Stonehouſe had therefore 
a right to transfer as he pleaſed. He alone was reſponſible as 
the truſtee of the teſtator's choice. The object of the bill in the 
Bank of Kugland v. Meoffatt was to know, whether the Bank were 
bound to lock farther than to ſee, that the ſtock was transferred 
to the perſon having the legal intereſt ; and the injunction ob- 
tained by the Bank was diſſolved. That turned upon the ap- 
pointment of particular deviſees in truſt by the teſtator; in which 
caſe the Bank are not truſtees. How could the Bank know what 
intereſt was due upon the debt to Stonebouſe? The plaintiffs come 
upon a-queſtion of ſtrict right to charge the Bank; and the pro- 
viſtons of the acts muſt certainly be ſufficient to protect them. 


Reply—The infant children eannot be affected by the lacheſs of 
their mother. Where there is no ſpecific bequeſt, the Bank can- 
not know, that the executor does not want it for debte, therefore 
it would be too much to contend, that the executor ſhould not 


() 1 Gee. 1. A. 2. c. 19. J 12. 30 Ce. 2. 6. 19. % 49+ 
Vor. III. 9 have 


* 


: 


Tales: in Chaneery: 


2796. have it * the general purpoſes of the will; but this is dearly 


3 fes 


BF: 


The Baok of 
ENGLAND. 


ſpecific, Is not the direction of the atuler to enter ſo much of 
the will in the books of the Bank to give them notice of the 
legal and equitable intereſts. Stozebouſe could never have violated 


His WO without the * and co-operation * the 3 


*% 


Lord CHANCELLOR: It is Rey au der, the Bank myſt have 
permitted Stonehouſe to transfer into his own name: there could 
be no poſſible defence againſt the deſire of him, the legatee of 


this ſtock, as far as the legal intereſt goes; and more than that, 


having a charge for the payment of his own debt. Were the 


Bank to enter into the account of that? But his ſituation as 


legatee | and alſo executor enabled him by demand and of 
right to have a transfer into his .own name. When it was 


| once got into his own name, he might put it into any name. 


All the former ſtrictneſs of practice in the Bank could not have 


| prevented the ſtock from being put into the name of Stonehouſe : 
when once put into his name, to which he was diſtinctly entitled, 


could the Bank look farther, and enquire, whether the ſtock 


ſtanding in his name was truſt ſtock ?. If ſo, the Bank would be 
charged with all the truſts in the kingdom. Then you only reſt 


upon the circumſtance of his permitting it to be done by a direct 


transfer, inſtead of transferring it into his own name one day and 
into another the next. It is required for the protection of the 
Bank againſt the ſpecific legatee, that that clauſe” of the will ſhall 
be fully ſet forth to the Bank. If that is omitted, it is at the 
peril of the party; and the Bank transferring to the executor 
would ſtand diſcharged. The conſequence would be exceedingly 


_ alarming, if in all caſes, where there is a legacy in traſt, the Bank 


is to take notice of the execution of the truſt. ' The conſequence 
would be, that for every legacy in truſt of ſtock there mult be 


2 bill in Chancery: before there could be any application of that 


| 40 be paid to the plaintiff Anne * for wee "Os with liderty 
| ©0 apply after her death.. 


ſum, the Bank muſt be warranted by the decree of the Court. 
Decree an account of the aſſets of Stonebouſe; and diſmiſs the bill 
as againſt the Bank. Let the 2007, ſtock remaining be transferred 
to the Accountant General in truſt in the cauſe z the dividends 
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WILLIAMS v. ENENEY. 


AE bill ated ab following date. The a kk 

. deſirous of diſpoſing of her dot of callico glazer and 
certain premiſes, the plaintiff agreed to become the purchaſer; 
and articles of agreement dated the aſt of March 1783 were 
entered into, by which, after proviſions relating to the leaſe of 
the premiſes," in which the defendant carried on the ſaid trade, 


thereby let by her to the plaintiff with other premiſes, and the 


implements of the ſaid trade thereby ſold to him, the defendant far- 
ther agreed, that when leaſe expired of the houſe in Alder/gate 
Street, then let to John Ingram, victualler, ſhe would grant leaſe 
of ſame to plaintiff for remainder of term of years ſhe had therein, 
wanting eleven days, at the rent, which ſame was then let at; 
provided plaintiff, his executors, adminiftrators or aſſigns, ſhould 
requeſt ſame for the ſpecial purpoſe only of carrying on bis or 
their trade as carried on in the premiſes that day by her let, or 
for the ſpecial purpoſe of reſidence for plaintiff, his executors, 
ann or aſſigus; ſuch requeſt to be made in writing. 


114 


The leaſe "5200 np in 1794, the aint wrote to th: 
defendant, giving notice, that he meant to accept a leaſe under the 
agreement. The defendant refuſed to grant him a leaſe; alledging, 
that in conſequence” of an agreement between the plaintiff and 
Samuel Whitbread to grant an underleaſe of the ſaid houſe: ſhe was 
not bound to grant a leaſe; as the plaintiff did not apply for ſuch 


leaſe for carrying on heme arade of a ed Slazer 1 N or for 
reſidencte. 17 


The bill charged, that ſuch agreement with Whitbread was not 
contrary to the ſpirit of the agreement of 1783: but otherwiſe it 
was only conditional; and that the-plaintiff was ready to accept 
ſuch leaſe with all reaſonable proviſses and covenants to confine the 
ule of the premiſes to the ſpecial purpoſe only of carrying on the 
trade of calico glazer or of reſidence for the plaintiff, his executors, 

_ adminiſtrators, or aſſigns. The bill therefore prayed a ſpecific per- 
formance of the agreement to grant ſuch Teaſe as aforeſaid, with 
all uſual covenants, and ſuch covenants as may be thought proper 


and reaſonable to confine the uſe of the premiſes to the ſpecial pur- 
poſe 


4796. 


8 5 15 


2 79 . 


Rot is, 


29th Feb. 


Specific per- 
formance of 
articles to 
grant aleaſe 
to the plain- 
tiff decreed ; 
though he 
had contraQ- 
ed to under=- 
let contrary 
to thoſe at- 


| ticles. 


: 796. poſe only of carrying on the trade of a ol glazer or of reſi. 
. dence for the plaintiff, his executors, adminiſtrators, or aſſigns. 


WiLiitan 
5. 


Cnet. 


The anſwer admitted the articles, the expiration of the leaſe, and 
the notice; and ſtated, that by atticles, dated the 7th of Herembe- 
1792, between the plaintiff and Samuel Whitbread, the plaintiff in 
conſideration of 2007. paid by Whitbread agreed, that he would on 
or before the 25th of December 1794 grant and deliver to Whitbread, 
his executors, adminiſtrators, and aſſigns, a leaſe of the ſaid houſe, 
called the Nag Head Ale-houſe in Alderſpgate Street, to hold the 
ſame premiſes to Samuel Whitbread, his executors, adminiſtrators, 
and aſſigns, from the faid Chriſtmas 1794 unto the 20th of Aug¹ð? 
18 10 at the clear yearly rent of 4ol.; provided, that if the (aid 
Thomas Williams, his executors, adminiſtrators, or aſſigns, ſhall not 
be enabled to grant ſuch leaſe, and put Samuel Whitbread, his execu- 
tors, adminiſtrators, and aſſigns, in poſſeſſion of the ſaid premiſes for 
and during the term aforeſaid, that in ſuch caſe and fo ſoon as the 
=. ſaid Samuel Whitbread, his executors, adminiſtrators, and affigns, 
| ſhall happen to be obliged to give up poſſeſſion of the ſaid pre- 
miſes by reaſon thereof, the ſaid Williams, his executors, and ad- 
miniſtrators ſhall immediately refund to Whitbread, his executors 
adminiſtrators or aſſigns, the ſaid ſum of 2007.; and the plaintiff co- 
venanted, that he, his executors and adminiſtrators, would uſe his 
and their beſt endeavours. to obtain a leaſe from the defendant in 
purſuance of the agreement of the 1ſt of March 1783. The an- 
ſwer ſubmitted, that the plaintiff having entered into ſuch agree- 
ment, and having requeſted a leaſe of the premiſes for the purpoſe 
of reletting the ſame according'to the terms of ſuch articles, and not 
for the ſpecial purpoſe only of carrying on the trade of a callico 
glazer, or for the purpoſe of reſidence according to the agreement 
of 1783, the defendant was not INE to — the ai any 


leaſe dee, 


Me. Romilly and Mr. Short for the lent if, cited 1 v. Hi ad, 
{ante vol. 1. 295.) 3 


” <a 


Ms Lind and Mr. Steele FE the ate -—Theſe nant 
not to aſſign are as good as any other. The plaintiff i is not en- 
dtled to relief contrary to the true ſpirit of the agreement. The 
<ourt muſt now take it, that by the agreement with Whitbread for 


the purpoſe of letting this houſe to a publican, as it was before, be 
» has 
EE | 


will maintain an sjectment. 5 


prays performance of a poſitive agreement. The objection is, that 


has been ſtipulated, and has entered into an agreement, which if 


. 


not come here-with- clean hands. The leaſe, if it is to be granted, 1 


aſſign. would not be a forfeiture of the leaſe, if granted. If he had | 


.» 


„ _ _"Eales-1n-Chancery. 
bas. put it ont of bis power to perform either alternative of his 
agreement with the defendant. Meaning to do neither he does 


| | 4 1 22 . Cut usr. 
muſt contain-covenants, that will- make it immediately void, and 


Maſter -of "the Rolli. There is no reaſon why 1 ſhould hold, 
that What he has done is at preſent a forfeiture. \ The plaintiff 


he means to uſe the premiſes for another purpoſe than that, which 

executed will not be a fulfilment of the prior contract. But 

deſires to have it under the conditions agreed on. The wo d 4 
« aligns” ſeems to have crept in here awkwardly. Mr. Whitbread . 
never meant to be an aſſign to live there himſelf; and the moſt . 
liberal conſtruction is, that whoever took the leaſe from him ſhould 

hre in che houſe; that either he or the pefſon, who ſhall ſtand in 

his place, ſhall perſonally refidle. But T have nothing to do with _ 

that, The queſtion before me is only, whether a mere covenant, 

that if he can, he will let V/Þbitbread have the premiſes, takes away 
his right to a performance by the defendant? An agreement to 


4. 
* 4 


actually let a.perſon live in it .contrary to his covenant, then it 
would be.a forfeirure. I muſt decree a ſpecific performance. Re- 
fer.it to the Maſter to approve a proper leaſe. containing all proper 
covenants according to the agreement; and reſerve coſts, = 


_ 


* ? 7 . 9 en 


Duke of MANCHESTER v. BONHI AM. wed. 


T #02148 Day by bis will gave the ſum of 3000. ſecured to him Legacy in 
dy mortgage of a houſe in Berkley Square and all ſuch other our of the 
money for principal and intereſt, as ſhould be due to him therein at N "4 | 


teſtator's wife 


for life, and the reciaioiog W doring her life to R. Duke of M. and in- caſe of his death to his 


eldeſt or only ſon ; and for want of iſſue male to his eldeſt or only daughter; for want ef ſuch iſſue 
2 to fk into-the refidue; and after the death of his wife the teſtator gave the principal to the ſaid 
4 oke, if then Hing; bur if then dead, to his eldeſt or oply iſſue male then living; and for want of ſuch 
Mae male te his eldeſt or only daughter; for want of ſuch iſſue female to fink into the refidue, R. Duke 
of M. died leaving two ſons and a daughter: both the ſons died: the eldeſt left a ſon, Duke of M. wo 

: Hed the bill. "The plaintiff is entitled tothe ſurplus intereſt: but the principal is contingent till the death 

of the ceſtaror's widow. 2 PE" FN ö 

r | R | his 


— 


. 2 , > 
- ®,5 ov. : * - : * 
144 Na 
», * 
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| - | * YN | 2 
*. N | by Fi | 
| 2 aſes' in jantery. | 


w- | . __ 1 
4396. tis deceaſe, in truſt to pay all ſuch "PREP" money, as ſhould be then 
F due therein, unto his wife Jane; and by and out of the intereſt 

ANCHES- | money, which ſhould afterwards from time to time ariſe and be re- 
e ceived from the prineipal money, to pay to his ſaid wife 60. 2 
9 year during her natural life half-yearly; and upon truſt to pay he 
remainder of ſuch intereſt, as ſhould ariſe and grow due therein | 
6 during the life of his ſaid wife, © unto his Grace Robert Duke of | 
a  &. Mancheſter, and incaſe of his death to the eldeſt or only ſon of 
„the ſaid Duke, and for want of iſſue male to the eldeſt or only 
„daughter of the ſaid Duke; and for want of ſuch iſſue female 
. ſuch remainder ſhall ſink into the reſiduum of my perſonal eſtate 
6 * for the perſon or perſons entitled to ſuch reſiduum by this my 
| * will; and from and after the deceaſe of my ſaid wife 1 give all 
, * « the money, which ſhall be then due for principal and intereſt 
upon the ſaid mortgage unto the ſaid Duke, if then living; but if 
e then dead, to the eldeſt or only iſſue male of the ſaid Duke, who | 

hall be then living; and for want or in default of ſuch ifſue male 

4 to the eldeſt or only daughter of the ſaid Duke; and for want of 

e ſych iſſue female the ſame ſhall ſink into the reſiduum of my ſaid 


„ perſonal eſtate for the perſon or perſons, who ſhall be entitled to 
4 ſuch reſiduum by this my will.” Wk je EE > F 


— 


Robert, Duke of Mancbefter, ſurvived the ueber, and died in 
1760, leaving iſſue, George Duke of Mancheſter, his eldeſt ſon, Lord 
Charles, and Lady Carolins. His eldeſt ſon was his reſiduary le- 
gatee. Lord Charles died in the life of his brother. Lady Caroline 
married Mr. Herbert. In 1767 the mortgage was paid off, and the 
money inveſted in ſtock. - The widow of the teſtator married 


Philips. George, Duke.of MOT. . * his Dutcheſs 
his ad miniſtratrix. 


The bill was filed by the eldeſt fon of Duke George, tos, 
that the plaintiff might be declared entitled to the ſurplus intereſt 
and dividends of the faid truſt fund, ſubject to the annuity of 60/. 
to Jane Pbilips for life, and alſo that he might be declared entitled 
to the Principal upon her death abſolutely. 


* 
7 


Phe defendants Herbert ind his wife claimed in ber right; ſub- 
mitting, that by the death of Duke Geo ga in the life of the teſta- 
tor's widow Lady Caroline Herbert as only daughter of Duke Ro- 

bert, his two ſons being dead, is become entitled to the ſurplus in- 


ew | Ehaniery. 


£8 


"eſt and Geidende, ſubject to the Mid annuity, and to the principal . 


ber che truſt fund after the death of June Philips; as the words 


fer want of nc male ought to be conſtrued for want of an 


Adel or voy 2 or Duke Robert, © * 


. 


1 Diitcheſs Dowager of 2 Manch gor caimed as perſonal repre- : 


1 of Duke oa bo 


2.4 | 


beg his cauſe came on, the Lord Chancellor ordered the per- ; 


Pe repreſentative of Duke Robert to be made a party. His per- 


+ ſonal repreſentative was Lord 1 N the executor of the Duke's ; 


"IM W 


1 e 7 Mr. King 5 the plaintiſt. The perſon, 
who framed this will, had not an eye to an eſtate tail. A daughter 
is not intended to take, if there ſhould be iſſue male. It is not to 
fall into the refidue, but for want of iſſue male and female ; though 
by the firſt clauſe it is given only to the eldeſt or only ſon or daugh- 
ter. Upon the ſecond clauſe nothing was intended to veſt during 
the life of the widow. The plaintiff, if he ſurvives Jane Philips, 
will anſwer the-deſcription of eldeſt or only iſſue male then living; 
and the clear intention is, that the ſurplus intereſt during her life 
is to be paid to the perſon, who, if ſhe was dead, would be abſo- 
lutely entitled-to the principal. That is implied from the direction, 


that the daughters are to take only for want of iſſue male. When 


the nes. i is, whether the word “ iſſue” is to be reſtrained or 


+ children” to be enlarged, the general intent muſt be locked to: 
With v. Blackman, 1 F. 196. Amb. 555. 


Attorney er and Mr. Beavan for the "defendants Herbert 


ond his tie. All the caſes upon dying without iſſue furniſh this 
principle; that if the conſtruction can be, that it was intended to 
be Within the allowed period, it ſhall take effect. In this caſe all 


the events are confined to the death of the widow. As to the 


Principal there can be no decree now ; for the words then living,“ 


_ annexed to the gift to the iſſue male will ſuſpend it till the death of 
Jane Phils , when Lady Caroline Herbert may be entitled, or her 
repreſentatives; for the gift to the daughter is not qualified by the 
words 00 then living. ” As to the intereſt; as the effect of the 
words * ſuch iffue female” would prevent a grand-daughter from 


* | | 4 


kg, f it cannot be ſuppoſed, that by iſſue male be meant to de- 
\ ſcribe 


uke of 
NCHES- 
TER 


64 
1 796. 


TER. 
W, 
Box HAN. 


Os 
Dake of 
Mancnze- that it means ſuch iſſue, as are in terms the object of the gut, than 


Cites i *. 


ſcribe all male iſſue. That expreſſion -muſt "fer to Gas, 8 the 
other is oonfined . to daughters. It is a more reaſonable conſtruction, 


that it extends to grandſons and * CS: * 


"Mr. Monfidld and Mr. Lauch for the Mente cDitadger of * 


Mancbeſter. — There is an abſolute gift of the ſurplus intereſt to the 
eldeſt or only ſon, which is not directed to ceaſe at his death. The 


Dutcheſs is entitled, whether it veſted in Duke Robert or · George. 


There is no reaſon, that the plain neceſſary effect of the words 

ſhould be varied by the ſtrange diſpoſition in the ſubſequent part 
of the will. Upon that the conſtruction, that beſt anſwers the ge- 
neral i nen is to give he N Pran to Duke 2 


Reply. 1 = ber ſon” may include a 1 and may 


even create an eſtate tail; if neceſſary to complete the intention to 


be gathered from other parts of the will, It is clear, the ſame 


perſon is to have the capital and the ſurplus intereſt; which! in. [the 
teſtator 's.conſideration } is attached to the capital. 


Lord Cuancition—Tie intention can hardly be doubtedz 
though it is very difficult to diſentangle it from the words, in which 
the teſtator has choſen to wrap it up. He meant, that this legacy 
of 3000 J. Thould veſt in a Duke of Manchefter. In caſe there 
ſhould be no Duke of Mancheſter, he meant that a daughter, and I 


' think only one daughter, of the then Duke ſhould take i it, upon the 


ſuppoſition, that ſhe ſhould be living at that period: but it is very 


difficult to contend, that it ſhould have gone to any fucceſſion of 


daughters in the female line, Why he ſhould have poſtponed the 


_ veſting except with regard to the Gol. a year I cannot conceive. 


The point, that embarraſſed me, was conſidering, whether, though 


it was not his intention, that the intereſt ſhould veſt during the life 
of Fane Philips, he had not given it in words, that would have 
given an eſtate tail, if applied to land, and therefore would have 
veſted it in Duke Robert contrary to the intention, as it turns out 
in all theſe caſes, In the introductory part of the will he ſeems to 


think ſome retribution due to a Duke of Manchefter. According 
to the true intention and meaning of the teſtator the preſent Duke 
of Mancheſter is entitled to the ſurplus intereſt. Farther than that 
I cannot declare; for he may not be entitled to the principal. The 


coſts of all parties muſt come out of the ng 600 1 cannot. di- 
n the capital. 
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1 Anno & RUMBOLD. 
4 IS +: 


8 Rubel by bis will deviſed the meſſuage called 

4 Hs Houſe with the lands held therewith to his wife for 
4 and after her deceaſe to his ſon Anwaer Henry Rumbold, if 
living, in fee: but if he ſhould not ſurvive, unto his ſon Charles 
Edmund Rumbold in fee. He alſo deviſed all his manor of Mood ball 
and the capital meſſuage and lands called the Woodball eſtate and all 
other his eftates as well copyhold as freehold, the copyhold part 
« thereof having been previouſly ſurrendered to the uſe of my will, 5 
whereof he was ſeiſed in fee ſimple, except Walton Houſe and the 
lands before ſpecifically deviſed, to the uſe of truſtees, their heirs 
and aſſigns for ever, upon truſt with the conſent of his wife and 
his ſon Thomas Henry Rumbold during: their joint lives and that 


— 


&c. and all other his perſonal eſtate whatſoever not otherwiſe 
diſpoſed of, unto the ſame truſtees, their heirs, executors, admini- 
ſtrators, and aſſigns, upon truſt to ſell and convert into money all 


hls ſaid truſtees, their reſpective beirs, executors, and adminiſtra- 
tors, ſhould ſtand poſſeſſed of all ſuch monies, as ſhould ariſe 
from the fale of all bis freehold, copyhold, and leaſehold, eſtates, 
and by converting into money his perſonal eſtate, and the rents, 
intereſt, dividends, and proceeds, to ariſe therefrom in the mean- 
time, in truſt to pay his debts, funeral expences, annuities, and 
legacies; and ſubject thereto upon ſeveral truſts in favour of 
bis wife and children. The. only truſt. in favour of his eldeſt 
lon was out of the money to ariſe to inveſt ſo much money in 
the public funds, as ſhould produce the clear yearly ſum of 3004.;, 
and to pay and apply the intereſt and annual proceeds to his 
<ldeſt fon George Berriman Rumbold for life; and after his deceaſe 
unto Caroline Rumbold (his wife), if ſhe ſurvived him, and her 
aſſigns for life; and from and after the deceaſe of the ſurvivor 


| body of George Berriman Rumbold, as ſhould firſt attain the age 
of twenty. one; 3 and to transfer the ſame to him with the ſavings 
. 


\ For it. 8 


of the ſurvivor to ſell the ſame, except the next preſentation to 
the living of Wallon and Aſtton; and he alſo gave all the leaſe- 
hold eſtates, arrears of rent, ready money, ſecurities for money, 


ſuch part, as ſhall not conſiſt of money ; and he directed, that 


to ſtand polleſſed of the whole principal for ſuch ſon of the . 


4 & 34 
March. © 


Teſtat rde- 
viſed all the 
reſidue of 
his eſtates as 
well copy- 
hold as frre- 


hold “(the 


% copy hold 
„ part there- 

© of having 

© been pre- 
« yiouſly ſur- 
„ renderedto 
© the vſe of 
«© my will)” 
upon ſeveral 


- truſts in fa- 
' vour of his 


wife and 
children : the 
only truſt for 
his eldeſt ſon 
and heir was 
an annuity of 
oo. for 
ife ; remain- 
der to his 
wife and 
children : the 
teſtator ha- 
ving never 
ſurrendered 
his copyhold, 
it was held 


-a miſtaken 


deſcription, 
the copyhold 
being clearly 
intended to 
paſs ; and 
the annuity 
being much 
more vala- 
able, the 
heir was de- 
creed to elect, 
and was not 
bound by re- 
ceiving half 
a year's pay- 
ment of the 
annuity, 
while abroad. 
A party 
bound to 
elect between 
two funds, 
having mort- 
aged one, 
elects the 
other: the 
ſormer muſt 
be taken ſub- 


ject to the 


mortgage, 


E but ſhall be reimburſed by the latter. 


—_— Caſes in —— 
1796. of the dividends not applied for his maintenance _ education 
1 3 1 immediately upon his attaining his ſaid age: but if there ſhould 
„ SE DOCS Ky ſon, who ſhould live to attain twenty-one, in truſt for 
g the daughter or daughters of George Berriman Rumbold, who ſhall 
Attain twenty- one or be married, ſhare and ſhare alike; and the 
imntereſt in the mean time to be applied for her or their mainte. 
nance and education; and in caſe he ſhould not have any 
daughter or daughters, who ſhould attain twenty-one or be mar- 
ried, then to ſink into the reſidue of the teſtator's perſonal eſtate: 
the teſtator directed the reſidue of the money to ariſe from the 
ſale of his real eſtates and. the reſidue of his real and perſonal 
eſtate to be ſettled upon his ſon Thomas Henry Rumbold for life 
with power to jointure ; and after his deceaſe the principal to 
be paid to ſuch ſon and daughter or daughters of Thomas Henry 
Rumbold, as in the will is mentioned; and if there ſhould not be 
any ſuch ſon or daughter, upon the like truſts for his ſons An waer 
Henry Rumbold and Charles Edmund Rumbold and their children 
ſucceſlively ; ; and if there ſhould not be any ſuch ſon. or daughter, 
upon the like truſts for ſuch other ſon, as the teſtator might have 
by his wife Joanna, as ſhould firſt attain twenty-one ; and if no 
perſon ſhould become entitled under the ſaid truſts, then for the 
teſtator's daughters born or to be born, equally to be divided 
between them; the iſſue of any dead at the failure of iſſue of the 
Tons as aforeſaid to take the ſhare of their parent; and falling 
all ſuch daughters and their iſſue, in truſt for his wife Joanna, 
her executors or adminiſtrators; with power to George Berriman 
Rumbold, and Anwaer Henry Rumbold to jointure out of the 
ſums of money directed to be inveſted for them. The teſtator 
appointed his wife and the truſtees executors, 


The teſtator's wife, the four ſons mentioned in the will, and 
four daughters, ſurvived him. The teſtator was entitled to 
copyhold lands of the value of 60/4. a-year, holden of the manor 
of Sacomb, to him and his heirs according to the cuſtom of the 
«manor; and had no other copyhold eſtate, He had not ſur- 
rendered his copyhold eſtate to the uſe of the will; and at the 
hearing it appeared, he had never been admitted, Aſter his 
death Sir George Berriman Rumbold, his heir at law and accord- 
ing to the cuſtom of the manor, procured himſelf to be admitted 
to the copyhold eſtate, obtained. poſſeſſion in ejectment, and 


| anortgaged it for 7000. He he, while reſident abroad, received 
Half 


- 


half 4 year's payment of v. ene ede th wil don e 
mae t * ok. 13148 e. * 
Nee een W 

"The pill was « filed by he mrs and all ** r children 
«f the teſtator except Mrs. Hall againſt Sir George Rumbold, his 
wife and children, the mortgagee, and Hall and his, wife, pray: 
ing, that Sir George Rumbold might be decreed to pods the want 
of a ſurrender, and be declared to have made his election by 
the acceptance of the half year's payment of the annuity under. 
the will; and that the mortgage might be declared void as to the 
plaintiffs. The defendant Sir George Rumbold inſiſted, that he 
Was entitled both to the copyhold eſtate and the annuity : but 
if bound to elect, that he was entitled to the fine for admittance, 
in caſe he ſhould elect the proviſion under the will. The mort- 
gagee inſiſted, that Sir George Rumbold . not det to his 
TE. | 


Solicitor Gineral and Mr. King for the plaintiff — The teſtator 
having no other copyhold eftate, the defendant's claim can be 
maintained only on the ſappolition, that he meant to deviſe his 
copyhold eſtate, provided he ſhould furrender it, and not other- 
wiſe: but fo very forced a conſtruction cannot be made. It is 
clear, he meant to diſpoſe of all his real eſtate, including the 
copyhold by expreſs words: then can the Court ſay, that this 
parentheſis is to have the effect of excepting all the copyhold 
eſtate? The doubt upon this queſtion has been, where ſome 
copyhold eſtates have been furrendered, and others not; and 
there has been a deviſe of copyhold' generally © which I have 
4 ſurrendered.” Gaftoigne v. Barker, Banks v. Denſhaw, 3 All. 
8 U 15 r 


The rule as to election extends to copyholds: S/andiſb v. 
Standiſh, Ercb.: Higbway v. Banner, 1 Bro. C. C. 584. In 
Craves v. Forman, there was a deviſe of freehold and copyhold 
eſtates in ſtrict ſettlement, with à remainder for life to the heir 
at law after eſtates tail to the firſt and other ſons of the firſt 
deviſee. Lord Hardwicke held, that the heir muſt give up that 
remote remainder or ſurrender the copyhold eſtate to the uſe of 
the will, He gave up the copyhold eſtate, and elected to take 
under the will; but never gbt any thing, his remainder being 
darred by the tenant in tail. Golding v. mY Me fa 1784, 


before Lord Thurlow. 
$ | Attorney 
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63, eaſes in; Chains. 
1796. Annen General and Mr:Woedefon for the beir.— The point is 
hy... 4 whither there is upon this will an equity to take from the heir 
Runes. dt law a copybold eſtate, when the teſtator has declared he meant 

do make, not an equitable diſpoſition of it, but a diſpoſition to have 

a legal effect. In Gaſcoigne v. Barker it is very remarkable, that 

though the words were © which copyhold lands I have ſurrendered” 
Lord Hardwicke underſtood that to apply only to ſome, not to all, 
In Banks v. Denſhaw he went much upon the ſubſequent direction, 
that the faid copyhold part ſhould be ſubject to the mortgage on 
part thereof. The teſtator muſt know, that he had made no 
ſurrender; and therefore having no copyhold eltate, that he 
had. furrendered, he muſt be taken to mean a conditional deviſe, 
if he ſhall make a future ſurrender. The word * previouſly” can- 
not apply to a thing, he has not done: but though not ſtrily 
grammatical, it may mean that, which he may do hereafter pre- 
viouſly to his death. Then if the deviſe is conditional, that 
3 governs the ſubſequent parts of the will; Which apply to what is 
conditionally deviſed according. to the event. Ihe caſe of younger 
children is not ſo. ſtrong for ſupplying a ſurrender as that of 
creditors... In the former it depends on circumſtances, and ought 
not to be done to put. younger children in a better condition than 


the eldeſt: Anon. 2 Freem. 115. 127 7 v. 5 Eg. Ca. Abr. 124. 
Ha whins v. Leigh, x Ath. 38 7 6): 


r * 
* 8 


As to the. eleQion, it has 1 5 held; hs the ground 
ſhould be perfectly clear and unequivocal: For/ight v. Grant, 
3-Bro. C. C. 242. ante, vol, 1. 298. Cull v. Showell, Amb. 727. 
3 Moodd. Append. .; 5 which, I admit, was impeached by the 
Maſter of the Rolls, in . iter V. Webſter, ante, vol. 2. 379. as 
to the point of election. | 


' Mr. Mangfelu for the -mortgagee.—The queſtion of election 
cannot affect the mortgage; for by making the mortgage, the 
heir has as between him and the mortgagee elected to take the 
copyhold ; ; therefore if be: is hoped: to eleQ, N elects to take 


(a) See the 2 on "hls ſubjedt colleded by Mr. Cop 91 P. Was. * By 1 4 
Gib/on and Pike v. White, 3 Bro. C. C. 229, 286. it is now decided, that if the beir #- pro- 
, vided for, though not by the 4eſtator, but'aliunde, a ſurrender ſhall be ſopplied for a wiſe 
or younger children. In the former caſe the Maſter of the Rolls ſaid, it was ſettled, 
that the Court will not enquire into the guantam of the proviſion, and that a younger 
child being put in a better 3 thin an elder is 16 ler 


J 


by 


| 
RD. 


| 0 ſe ” in chen pq 5. * * 
py the will, the det maſt have ſatisfaction out of bis antuity 


_ the extent ol e epd The ſopplying I Was 4 


of 


"2 CRANFILLOR The 5 8 78 en began upon 
charities under commiſſions of charitable uſes.. They alſo ſupplied 


1996. 
ane | 
Rvieyare» 


recoveries. I bad an ejectment to try upon a will, in which 
there was a charge for debts, and then a deviſe of the Sun Inn 8 | 


aun. Part of the building, which was copyhold, was 


could be no doubt, the verdi& could be for. ſo much only, as 
was ſurrendered. I ſuppoſed an application would be made to 
this Court; but in two terms afterwards they came back, deſiring to 


have regulations made for making the apportionment and dividing 


the rent; and at laſt they ſertled it by a rule of Court. I took 
it for granted, that ſomething had been conceived to have happened 
in this court, that had varied the former deciſions. upon it. 1 
know; ſame” vague idea was entertained at the time, that the 
notion of ſupplying furrenders had received a little attack. 
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Lord CnanczLToR. The queſtion is only, whether Sir Thomas 
Rumbold meant to deviſe this eſtate. It is not a queſtion, whether 
the Court is to ſupply a ſurrender. The interpretation for the 


heir caunot poſſibly be conſiſtent with the words. What is con- 


tended for him is, that the teſtator had reference to a future 
ſurrender.” Thie words negative the concluſion, that he meant 
to ſurrender. They intimate diſtinctly, that he ſuppoſed himſelf 
to have previouſly ſurrendered; That he had not done. It is 
nothing more than a miſtaken deſcription. The copyhold is not 
{6s good a thing as the annuity. I muſt make the decree con- 
ditional, that he was bound to elect, and if he takes the annuity, 


| another Manor, in Which there had been no ſurrender. 5.4 


3d Mareht 


that then the truſtees of the will muſt pay off the mortgage, and 


apply to retain the money ariſing from the annuity, that is in 
their hands; and let the heir be allowed the fines, he has paid 
n All the coſts muſt come out of the eſtate. 


L looked aſt Sake into Duke 4 Charitable Uſes. It is clear, the 
idea of ſupplying; the want of a ſurrender. began after the Statute of 
"OM 5 ehr. Lo one of the caſes there is a Kanter de- 


; 27 „ een es 
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_ Coſts. 


The idea of 
ſupplying a 
ſurrender 
began after 
the Srature 
of Charitable 
Uk. 


1796. 
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| that eſtate for life to the charity. The determination was, thy 
the whole land, though it was held in capite, and only two pat 


take effect; but the remainder to the was * It wa 
, to every principle. 


2th March. 


The Court 
* —_ 
0 c 
2 to be 
delivered up 
without mea- 
ſuring the 
value, where 
from its na- 
ture there 
can be no 
com penſa- 
tion by da- 
mages. In- 
this inftance 
the deſen- 
dang retain- 
ed poſſeſſion 
after the ex- 
iration of a 
imited time, 
for which he 
had received 
it upon a 
ſpecial truſt 
and an ex- 
preſs engage- 
Ment to re- 
ſtore ; and an 
action, which 
had. been 


brought, was 


rendered in- 
eſſectusl by 
the releaſe - 

of two of the 


owners com- 
bining with 
the defen- 
dant. 


time, the box and caſes remained in their cuſtody, began in the 


paſs his accounts; in which they had refuſed to allow him certain 


and aſter ſome negotiation an action was brought; and Read was 
arreſted, Hanley and Byfield, two of the members, in whoſe 
name the action was brought, We a releaſe to Read; who 


termination, that I think could not be law now. It was before 
Sir Nicholas Bacon, Lord Keeper; who confirmed the decree of 
the Commiſſioners of Charitable Uſes. A perſon ſeiſed of land 
in capite deviſed the whole eſtate; which Was alſo an eſtate 
in tail in him. He gave an eſtate for life, and'a remainder upon 


deviſable, paſſed by his will; that the eſtate tail was barred by the 
deviſe to the charitable uſe; that the particular eſtate - could not 
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FELL S v. READ. 


PHE plaintiffs were members of a club, called The pal 
„ Overſeers of St. Margaret's | pariſh, Weſtminfler,” which 
conſiſted of perſons, who had ſerved. the office of Overſeer of 
the poor of that pariſh. This ſociety had been for a long 
period in poſſeſſion of a filver tobacco-box incloſed in two large 
filver caſes, all which were adorned with ſeveral engravings of 
public tranſactions and heads of diſtinguiſhed | perſons. The 
date of the box did not appear in the cauſe : but the orna- 
ments, which had been added by different overſeers during the 


year 1713. This box and the caſes were always kept by the 
overſeer for the time being; who upon coming into office received 
them from the churchwarden with a particular charge, in which 
he was injoined, under a penalty, to produce them at all meetings 
of the ſociety, and to deliver them up on going out of office 
to the ſenior churchwarden, to be by him delivered to the ſucceed- 
ing overſeer. They were delivered in the uſual form to the 
defendant Read on his coming into office as overſeer. On going 
out of office he refuſed to deliver them up, unleſs the veſtry would 


payments. Upon this a meeting was called; and it was reſolved 
by thoſe members, who attended, that legal ſteps ſhould be taken; 


delivered 


dees in Chancery. 
- JAifeted” che bor and caſes to Hanley. 
Sade to Mr. Juſtice Buller at chambers to ſet aſide the releaſe : 
but that application failed. The bill was then filed againſt Read, 
"Hanley, and Byfield, to have the box and caſes delivered up. 
They were ordered to be placed in the cuſtody of Maſter Leeds. 


it was proved by Carteret, that the box and caſes were de- 
nvered to Read under the uſual injunctions and conditions; to 
which he expreſsly conſented. The defendants Hanley and Byfield 
inſiſted, that the action was commenced without their authority. 
| They did not attend the meeting : but i it was regularly called. 


x Mr. Mansfield and Mr. Cox for the plaintiffs, cited The Duke 
of Somerſet v. Cookſon, 3 P. Wms. 389. as having eſtabliſhed the 
Juriſdiction, where the thing, of which the delivery is ſought, is 
W _ a 1 chat b red can be no T N 


© Attorney ; - for the defendants, —Except that caſe and 


Puſey v. Puſe ey, 1 Vern. 273, in which the chattel had a connection 
with the tenure of the land, there is no caſe like this. The Court 
will order title deeds and heir-looms to be delivered up, and will 
not permit valuable things to be defaced : but except in thoſe 
caſes there is no inſtance of a decree ſpecifically to deliver up a 
ſpecific chattel. If from a complication of circumſtances they 
cannot ſucceed at law by ſtreſs of damages to compel delivery, I 


do not ſay, this Court will not interfere. There was a ſpecial 


property in the perſon, to whom this box was to be delivered, that 
would have ſupported an action; or they might have expelled 
peo _ Byfield, and have | ms on at __ 


Lord Cus NcRLLOR.—I am ey; this cauſe has come into this 
court : but the regret I feel is no other than that, one always feels, 
that litigation and expence ſhould have been occaſioned by the 
peeviſhneſs and obſtinacy of the parties. The value I cannot 
meaſure. The Pizſey horn, the Patera of the duke of Somenſet, 
were things of that ſort of value, that a jury might not give two- 
pence beyond the weight. It was not to be caſt to the eſtimation 


of people, who have not thoſe feelings. In all caſes, where the 


object of rhe ſuit is not liable to a compenſation by damages, it 
would be ſtrange; if the law of this country did not afford | 
any remedy.” It would be great injuſtice, if an individual cannot 


A applicationt- was 


have 


1796. 
Petr: 


V. 
e Ru p. 


| have bis property without being liable to the eſtimate of people, 


caſes in Chantery. 


who have not bis feelings upon it. But this has very particular 
if | this bad come 5 originally, it is impoſſible, that I ſhould nor 
have permitted the ſuit to ſtand. In the caſe of the P horn 
in Vernon it does not appear, how the defendant got it. In the 
caſe of the-Duke of Samgr/et the Patera was in the poſſeſſian of 
a goldſmith, who bought it in the way of trade with notice, of the 
claim of the Duke of Somerſet. But in this cafe the poſleſſion is 
by a qualified title. It was delivered upon an expreſs truſt to 
keep it and produce it at the meetings of the club, and at the 
expiration of his office to deliver it over to the ſenior church- 
warden, in order that he might give it to the next overſeer. 
He accepts it upon that condition. The witneſs Carteret ſtates 
his expreſs aſſent to the conditions. Had he then any right 
to retain this poſſeſſion againſt the terms, upon which it was 
delivered to him? He was a depoſitory upon an expreſs truſt ; 


and he does not perform. the truſt. Upon the common ground 
of equity there was a right in the plaintiffs to have called upon 


him, in the firſt place during the term to have uſed it according 


to the truſt. That would be a ſmall ſubject of a ſuit in Equity: 
but if he had not produced i it at the meeting, I muſt have com- 
pelled. it; ſo, if he retains it after the expiration of the term. I 
muſt compel him to uſe. it according to the. truſt. There was 
a legal remedy; and I think, it was done very wiſely not to begin 
in Equity, There, was another remedy, which did not occur 
to them. Upon the terms of Carteret's evidence. the. perſon, 


to whom Read was bound at the time to deliver it, might have 


been plaintiff in af/ump/t, The conduct of theſe defendants is 


perfectly groundleſs: the idea, that by keeping poſſeſſion of this 


ornament. he would compel the Veſtry to allow his accounts. 
As to Hanley and Byfield, it is not neceſſary for me to determine 
it, but 1 incline to think, they would be bound to let the others 
make uſe of their names: but an indemnity as to the coſts was 
the utmoſt; they could have been entitled to. It is unfortunate, 
that the application made to the court of law did not ſucceed to 
ſet aſide the releaſe. I am then to judge of the conduct of the 
parties, not with regard to the ground of the decree, but upon the 
nature of he poſſeſſion: coupled with a truſt. There was a proper 


ground as much as in any caſe. Where the right is not to uſe the 


e as his aun, but coupled with a uk to deliver it. at a certain 
3 Woe ft time, 


* g * 
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time, there is a clear juriſdiction upon the ordinary Equity to 
compel the execution. of the truſt by the delivery of the thing 


at the time. But the conduct was extremely bad in Read; and 
not better in thoſe, who conſpired with him to fruſtrate the pur- 
poſe of the truſt and act contrary to it. | 


Declare the plaintiffs entitled to the poſſeſſion of this box. Let Cofts, 


them receive it from the Maſter's office. Let all the defendants pay 


the coſts; and let the defendant Read pay the coſts at law. 


—_—_— 
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WORDSWORTH v. YOUNGER. 


727 Littledale by his will, dated the 11th of April 1779, 

deviſed and bequeathed all the reſt of his real and perſonal 
eſtate to truſtees and the ſurvivor, his heirs, executors, admi- 
niſtrators and aſſigns, upon truſt to advance to his wife ſuch ſums, 
as ſhe ſhould think neceſſary for the maintenance of herſelf and 
family and for the maintenance and education of his two children 
Anne and Catherine, while under age; and when his ſaid children 
ſhould attain” their ages of twenty-one years or marry, , then 
to pay to each of them one full third part of all his ſaid perſonal 


eſtate, and the other -third part to his wife; and if both his 


children ſhould happen to die under age and unmarried and 


after the death of the ſurvivor of his ſaid children as aforeſaid. 


The following day the teſtator 
clauſe _ | 
« Whereas ſince making the annexed will I found, that my 
© eſtate would not bear the payment of the 30000. to my ſiſter. 
during the life of my mother-in-law, as it is chargeable with 


a the payment of 120/. to her during life ; therefore I revoke that 


part of the will; and in caſe my two dear children ſhould: 


* happen to die under age, unmarried, and without iſſue, then 


* the ſaid 3000 l. is to be paid twelve months next after the death 
, © of my mother-in-law, and not before.” 


without iſſue, he gave and bequeathed to his fiſter Catherine 
Littledale zool. to be paid her at the. end of two years 


will, and that 


made a codicil containing this 


2th March, 


Contingent 
legacy — of 
real and per- 
ſonal eftate 
payable two 
years after 
the event: 
by codicil 
the teſtator 
reciting, that 
he found his 
eſtate would 
not bear that 
payment 
during the 
life of A., be- 
ing char 

able — 
annuity for 
her life, de- 
clared, he 
revoked that 
pare of his 


the ſaid lega- 
cy upon the 
ſame event 
was to be 
paid twelve 
months next 
after the 
death of 4. 
and not be- 
fore. 4. dy- 


ing be fore 


the contin- 
gent event, 
the legacy 
is not pay- 
able nll the 
expiration of 
the two years 
after it. 


Upon the marriage of the teſtator's ſiſter Catherine Littledale with 


Jobn Gale her intereſt in this legacy of 3000/1. was ſettled in truſt, 


in default of her appointment to pay the intereſt to her huſband 
Vor, III. U 


for 


” . Caſes in Chancery. 


1796. for life, and 5 his dnceadh to pay the otineipal to their children. 

a> _ Catherine Gale died in 1 783. Eleanor Littledale, mother-in-}ay 

ein of the teſtator, died in 1786. Catherine Littledale, the younget 

Youncen, daughter of the teſtator, died-in 1793. This eldeſt daughter An; 

7 died upon the 11th March 1794. They both died unmarried 

and without iſſue. The bill was filed by the truſtees under the 

marriage ſettlement of Fohn and Catherine Gale and their infant 

fon by his father as next friend; and the queſtion was; whe. 

ther the legacy of 3000. was payable immediately upon the 

death of the ſurviving daughter of the teſtator, or not till the 
expiration of two years after that event. 


Solicitor General, Mr.. Stanley, andiMr. Thomſon for the Plaintiff, 
The codicil makes no alteration except by father poſtponing the 
payment. 


Lord CHANCELLOR.—The teſtator has clearly expreſſed his 
intention to poſtpone the payment. He reaſons diſtinQly by his 
will; taking notice of the inconvenience, that would ariſe in the 
life of his mother-in-law ; and revokes what? That direction, 

by which it became payable in the lifetime of his mother-in-law, 
In no event it ſhall be payable, while ſhe is living. He refers 
back to the contingency in the will; and puts a new term upon it. 
There is a little ambiguity in it. Declare, that the legacy is 
payable with intereſt from the 11th of the preſent month of 


March to the truſtees of the ſettlement. The coſts muſt come out 
of the eſtate. | 6 
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14th, March. MASTER v. KIRTON. 


Bill by « HE bill ſtated the following caſe. The plaintiff and de- 
Artner un- | | . 

der f parol fendant were bankers in partnerſhip: but no agreement in 
agreement 


charging writing had been entered into. The defendant introduced Neun- 


mitn, ham, a friend of his, to keep caſh” with them; and contrary to 


prone nes the opinion and deſire and without the conſent of the other partner 
[fades ac- permitted him to draw upon the partnerſhip ; and directed his bills 


onion from to be paid out of the joint property; by which he became conſider- 


executing 


ſecurities in ably indebted to the partnerſhip. Newnhbam executed bonds to the 


= _ oy defendant only. A balance of above N remains due from 
demurrer to * 


the prayer for a eſto n there was no o writidg between them, vide. „ 
| . ; Newnhon, 


Cures in Wap, 


F | Neawnham, with reſpect OE TEY he teferred the plaintiff to the 46. 


fendant z who faid, the bank had no demand againft Newnham. 


be bill prayed, that the partnerſhip between the plaintiff and 2 7; 


the defendant might be diffolved, an account, and diviſion of the 
partnerſhip effects, and payment of the balance, if any ſhould be 


due to the plaintiff upon the account; and that the defendant 


might be reftraine from executing bonds, notes, or any other 
ſecurities, in the name of the firm without the conſent of the 


2 


- The defendant ae to 5 much of the bin, as s prayed the 
3 of the partnerſhip. 


1 Grant for the demutrer. —Thi is arti exiſting only 
by the fact of their aQing together, the prayer, that the Court 
may do what they have a right to do for themſelves, is idle 


and nugatory. In the caſe of a tenant by ſufferance a demurrer 
will lie 3 for notice to 1 7 may be n 


Ju CuAnceiion —There is no colour for this denmirrer. 
How is the plaintiff to have the account taken? How is he 
to reſtrain the defendant from uſing the partnerſhip name and 
n the e debts? Overrule the demurrer. 


r FRANCO ». FRANCO. 
1 bill ſtated the following caſe. Jacob De M. Moſes Franco 
by his will gave to his ſon Rapbael 1000 J. in truſt for Jacob, 
fon of Raphael, and as many other ſums of 500 J. each, as he 
ſhould have other children at the teſtator's deceaſe except Facob, 
to be paid to them reſpectively at the age of twenty-five or mar- 
nage, with benefit of ſurvivorſhip in caſe of the death of any 
before the time of payment. The teſtator appointed his ſaid ſon 


Raphael and: his grandſon Jacob, ſon of his eldeſt ſon Moſer, 


executors ; and in caſe of the death of either of them he appointed 
Francis Franco, the plaintiff; to be one of his executors in the 


place of him dying. At the death of 'the teſtator Raphac! had 
ten children. 


aunuities in their joint * _ the truſts of the will for the 
children 


The executors inveſted 5500/. in 5 per cent. Bank 


15th March, 


Bill by one 
truſtee of 
ſtock againſt 
the other to 
compel him 
to replace it 
or give ſe- 
curity ac- 
cording to 
his engage 
ment, when 
the plaintiff 


joined in 


transferring 
the ſtock in- 
to his name: 
demurrer, 
becauſe the 
ceſtugs que 

truft were 
not parties, 
overruled. 


26 
= 


* 


rr 


wes of Raphael, the ceftuys que truſts, were not . 


De Moſes Franco; of which will the plaintiff upon the death of 


only; in order that he might ſell the ſame; aſſuring him, it was 


replace it; and he alſo propoſed for abſolutely ſecuring the re- 


produce, and never replaced it. 


ſhould be decreed to replace the fund, or to ſurrender the copy- 


be parties, is invariable, except in the caſe of creditors and 


as the truſtees, They might file a bill for the ſame purpoſe, and 
pray the ſame ſpecific relief. The rule is, that the Court will not 
entertain a ſuit on behalf of a truſtee without having the cguy que 
truſt before the Court. Hanne v. Stevens, 1 Vern, 110. 


_ © the truſt. This is no bill for execution of the truſt. Whatever 
demand the WY que truft would have, * could never found 


_ in chantery. 


children of Rapbael. Both the: executors died: Jacob in 1782 
Raphael in 1784. Napbael appointed the plaintiff Francis France, 
the defendant Jace Franco, and two other perſons, his executors. 
All the remainder of the fund was transferred into the names of 
the plaintiff and defendant. upon the truſt of the will of Face 


the ſurviving executor obtained probate. Seven of the children 
of Rapbel having attained the age of twenty-five, their ſhares 
were transferred to them, In September 1793, 3oool. 5 per cent. 
Bank annuities remained for the three remaining. children, who 
had not attained the age of twenty-five, At that time the 
defendant prevailed upon the plaintiff to permit the fund to be 
transferred from their joint names into the name of the defendant 


only for a temporary accommodation, and he would very ſoon 
payment to ſurrender a copyhold, and to procure the plaintiff t to 


be admitted, and alſo to convey other eſtates; upon which the 
transfer was made ; and the defendant ſold the — received the 


ä The bill 3 a nr and ML that. the defendant 


hold eſtate, and that the plaintiff might ſell the ſame, and that 
the defendant ſhould be decreed to make good the aaa 


The defendant demurred on the ground, that the three children 
\ the demurrer,—The. rule, that all 8 intereſted muſt 


legatees; who by particular indulgence are permitted to go on 
before the Maſter. Theſe children have the very fame equity 


Lord CHANCELLOR, —That was a ſuit for the execution of 


themſel ves 


K | F 


themſclves-upen the: caſe, the preſent plaintiff makes againſt the 
defendant» The demurrer ought to be overruled, and with cofts; 
and I cannot help marking in ſtrong terms my diſapprobation of 
ſuch -a demurrer; which can be put in only for delay, and to 
cover a perſon guilty of a breach of truſt, and to defer the time, 
at which he ought to anſwer, HAT, 73:4 


- 
S- 
: 
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ATTORNEY GENERAL v. The Marquis of 8 TAF FORD. 

BEFORE the 43d year of the reign of Queen Elizabeth certain 

copyhold lands and premiſes holden of the manor of Stowbeath 
were ſurrendered to truſtees upon truſt, that the yearly profits ſhould 
be employed for the hire, ſtipend, and wages, of a prieſt, miniſter or 
curate, to ſay divine ſervice in the chapel of Willenball from time to 
time for ever. About the 6th year of the reign of King Fames 1. a 
memorandum: was entered on the rolls of the ſaid manor reciting, 
that by a conſideration awarded upon the fatute 43 Elia. under a 
commiſſion of charitable uſes the inhabitants and men of Willenball 
in the county of Stafford have made profert, that certain. copyhold 
lands in the town of Willenball, holden by copy of court roll of the 
manor of Stotobeath, were formerly ſurrendered upon truſt, that 
the yearly profits ſhould be employed in the hire, ſtipend, and 
wages, of a prieſt, miniſter, or curate, to ſay divine ſervice in the 
chapel of Willenball from time to time for ever, for the eaſe of the 
inhabitants there dwelling, being two miles from Mol verbampion, 
their pariſh church, and towards repairing the ſaid chapel; and the 
ſaid yearly profits were ſo employed for many years; upon con- 
ſideration of which cauſe ambiguity and doubtings ariſing, whe- 
ther the ſaid lands were originally given to the maintenance of a 
chantery prieſt, or otherwiſe to the maintenance of a curate or 
prieſt to ſay divine ſervice, the ſaid inhabitants are contented to re- 
fer themſelves therein to the conſideration of Sir John Leveſon, Kant: 
and Jobs Giffard, Eſq: lords of the manor of Siowheath, within 
which manor the faid town of Millenball lieth; which employ- 
ment of the rents and profits the ſaid Sir Fobn Leugſon and Jobn 
Gifard accepting, the rather for that their anceſtors have formerly 


votes which was refoſed on the ground of miſconduQ; and the evidence clearly proving it, 
won was. directed; upon 


Vor, III. 
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| 1796. 


—— 
Faance 
. 
Franco. 


Nov. 16th & 
17th, 1795. 
March 16b 
& 18th, 1796. 


Under a 
commiſſion 
of charitable 
uſes it was 
agreed, that 
copyhold 
lands for- 
merly ſur- 
rendered for 
maintenance 
of a miniſter 
in V. chapel 
ſhould be let, 
and the rents 
employed to- 
wards main- 
tenance of 
the miniſter, 
to be choſen 
and appoint- 
ed by the in- 
* vg 
an — 
. 
allowed by 
the lord of 
the manor; 
Who upon 
complaint 
might give 
the miniſter 
half a year's 
warning, and 
if he had not 
reformed by 
that time, 
might re- 
move him? 
the informa- 
tion prayed, 
that the lord 
might be de- 
creed to al- 
low and ap- 
prove the 
candidare, 
who had the 
m3jority of 


2a new elec- 


which the ſame candidate being returned, and producing ftroog affidavits of 


good conduR, for the laſt fix years, the decree, tatiog the afidavits, declared, that in conſequence of them 
the relator deſerved the approbation of the trufiees, | | | | = 


X. 


gien 


78 | 22 
1796. given allowance out of the ſame lands ta the ſame purpoſe, Wee 
Fee that the ſaid lands ſhall for ever hereafter be let by the conſent of 
= N 2 four of the inhabitants of the ſaid town of Willenhall, to'be choſen 
bt * by the greater part of the ſufficient houſebolders of the ſame town, 
road. and that the rents to be reſerved ſhall be employed half yearly, 
ſubject to the antient chief rent due to the lords of the manor and 
an annual payment towards repairs of the chapel, towards the 
Maintenance of a ſtipendiary prieſt, miniſter, or curate, for the 
ſaying of divine ſervice, miniſtering the ſacrament, c. in the 
chapel: which prieſt, Cc, ſhall be from time to time choſen, no- 
minated, and appointed, by the ſaid inhabitants of Willenhal! for 
8 the time being, or the greater part of them, having lands as afore- 
ſaid, and preſented or allowed by the lord or lords of the ſaid manor 
of Stowheath and his or their heirs or heir for ever; and it is far- 
ther ordered, that whoſoever ſhall be appointed, preſented, or al- 
lowed, as aforeſaid, to ſupply the place of miniſter or curate in the 
 faid chapel, ſhall conform kimſelf to the government eccleſiaſtical, 
cc, and be reſident upon his cure there; in default whereof and 
upon complaint made by the ſaid inhabitants or the greater part of 
the ſufficient or chiefeſt of them either of his non- reſidence, infuf- 
| ficiency, negligence, or any other miſdemeanor, to the lord or lords 
of the ſaid manor for the time being it ſhall be lawful for the lord 
or lords of the ſaid manor for the time being to give one half year's 
warning to the ſaid prieſt, miniſter, or curate, to reform himſelf; 
which if he do not, then it ſhall be lawful for the ſaid lord or lords 
for the time being to remove or diſplace him at the end of the faid 
half year, and to preſent and allow another curate, miniſter, or prieft, 
there to be nominated and appointed by the ſaid inhabitants or the 
greater part of them as aforeſaid, It was then ordered, that the 
lands ſhould: be granted to nine feoffees, then and there to be no- 
minated, upon which grant 13/7. 6s. 8 d. ſhould be paid for a fine 
and heriot; and that after the death of ſix or ſeven there ſhould be 
{ix or ſeven others from time to time choſen by the ſaid inhabitants 
or the greater part of them, and that the old grant ſhould be ſur- 
rendered, and a new grant made; and that upon every ſuch ad- 
mittance there ſhould be paid to the lords of the ſaid manor 
61. 135. 4d. for a fine and heriot. 


Upon the 2 30 of 3 1788 the PIT of Pillenball be- 
came vacant by the death of Titus Neave. Two candidates offered 


"theiſelves; and an.eleQion took place on the n ih of Mey e, 
| and 


Caſes in- chaten. 


and the anthers upon the poll were 67 to 293 wich was certified 


to the Marquis of Stafford and Thomas Giffard Eſq. lords of the ma- 
nor, in the uſual way; but they declined to appoint the candidate, 
who had the majority of votes. Upon that the information and 
bill was filed-againft the lords of the manor, the biſhop of Norwich, 
as Dean of ' Windſor and Wolverhampton, Chriſtopher Marſhall, as 
official to the ſaid dean, and Thomas Walker, as ſurrogate; praying, 
that it might be declared, that the plaintiff had been duly elected, 


1 


1796. 
. 
GENERAL 


. | 
The Marquis 
of STas- 


FORD, 


nominated, and appointed, to the place of miniſter, Ic. of the faid 


chapel, and was entitled and ought to be approved and allowed by 
the defendants the Marquis-of Stafford and Thomas Giffard as the 
proper perſon to be licenſed to perform the duties; and that the 
ſaid defendants might allow and approve the faid plaintiff according- 


ly, and be reſtrained from preſenting to be licenſed, and that the 
other defendants might be reſtrained from licenſing, any other per- 


ſon; and that the Marquis of Stafford and Thomas Giffard might 


be decreed to be truſtees only for the inhabitants of Millenball, 
having lands of inheritance and being houſeholders dwelling there, 
in reſpe& of the right of approval veſted in them; and that the 
charitable purpoſe intended by the erection of the chapel: and ap- 


pointment of a miniſter might be 93 ee to char ori- 
ginal inſtitution. 


The information ftated, that the chapel of Willenhall was a 
chapel of eaſe to the royal free chapel and pariſh church of Molver- 
hampton and within the ordinary juriſdiction of the dean of the 
king's free chapel of St. George, MWindfer, and of the king's free 
chapel of Wind/or. and Wolverhampton. The lords of the manor by 
their anſwers ſtated, that the ſaid chapel was a free chapel founded 
and originally endowed by the lords or lord of the manor of Storw- 
beath before time of memory, and always was and is a pure dona- 
tive, and was never augmented by Queen Az#'s bounty, and there- 


fore is not ſubject to any eccleſiaſtical - juriſdiction. They ſub- 


mitted, that the lords of the manor had a clear right, and were bound 
do reject any perſon, however recommended, if for any reaſon un- 
fit for the office of miniſter. They ſtated their reaſons for refuling 
to appoint the plaintiff on account of his improper conduct as a 
dlergyman, and that 49 of the perſons, who voted for him, were not 
inhabitants of the town of Millenball, but reſided in ſeveral diſtant 
and detached places of the hamlet of WiMenball, and that 4 only of 
the voters for Mr. Haydn, the other candidate, were liable to that 
37 8 objection; 


_— Tales t in ny 
1796. Fr ection; and that 43 of the voters for the former voted i in right 
Forer Of cottages and incroachments upon the lord's waſte, and are in very 
Gs % poor and indigent circumſtances; that Haydn, the other candidate, 
$5 The Margo is a fat and proper perſon; and the 29 voters for him voted in 
They therefore ſubmit- 


rend. right of undoubted lands of inheritance. 

ted, whether the right is in the ſufficient houſeholders reſident in 

the town of FW/{enball having lands of inheritance, or in the hamlet 

at large having alſo lands of inheritance; and if in the latter, whe- 

1 ther the faid 43 perſons are intitled to vote; and they ſubmitted to 
5 act as the court ſhould direct. | 


In one of the inſtruments of appointment by the lords of the 
manor, that was proved in the cauſe, the language was, that ap- 
privacy the m_ they preſent, conſtitute, and allow, fc, 


There was ſtrong evidence of miſconduQ by the Plaintiff while 
he was officiating curate for Mr. Neave, the laſt miniſter; who told 
him, he ſhould be obliged to remove him. 


The Attorney General and Mr. Stratford for the plaintiff con- 
tended, that where there is a right to nominate to thoſe, who are 
to preſent, the nomination is the ſubſtance, and the preſentation only 
miniſterial. Burn Ec. Law, Tit. Benefice, 97. and Shirley v. Un- 

/ / derbill M. 1 6 James 1. there cited. 


| The Soliciter General, Mr. Grabam and Mr. Richards for the de- 
fendants inſiſted, that it was a donative; and the power in the lords 
of the manor to remove the miniſter ſhewed that. 

Jord Caanceiior.—This information is brought upon an 
eſtabliſhment in nature of a donative; as to which the perſon, in 
whom the right to appoint is, appoints at his own diſcretion, He 

Quilitiezof does not preſent. It is true, the perſon appointed muſt be a cler- 

Or gyman, and licenſed to preach and adminiſter the ſacrament. He 

a is a mere chaplain, and holds at will. The perſon appointing re- 

| moves him at his will and pleaſure, and gives no account of his rea- 
ſons. Whatever is the nature of the land, (there ſeems to have 
been ſome diſpute, whether it was not appropriated to ſome chan- 
tery) it was clearly in that fituation, when the inhabitants ſubmit- 

© | ted themſelves to have the land regulated according to the pleaſure 

, of the two lords of the manor. The conſequence of the * 


: 


Ciies « © Ex] 


1 ar pills en): ſeems to be this: the appointment and the! re- 
gulation of it is in ſome degree divided between the majority of 


{ficient houſeholders having eſtates of inheritance in the townſhip 


Ef 
1796. 


— 
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of Willenball and the two lords of the mayor; and it is clear from The . 


this inſtrument, particularly the clauſe reſerving the power of re- 
moval, that the lords of the manor muſt be conſtrued according to 
the words to have a diſcretionary power to a certain extent veſted 
in them. Whatever power to nominate they might have had; 


they have given it up ſo far, that the inhabitants have a right to elect 


a perſon, whom the lords of the manor agree to preſent and allow. 
It is provided, that upon complaint made of the miniſter by the ma- 
jority of the inhabitants to the lords of the manor they are to give 


him ſix months notice; and if he does not reform within that time, 


they may remove him. As to that they have a manifeſt diſcretion. 
They cannot without complaint remove: but upon that they muſt 
have a judgment. It is diſtinctly reſerved to them. They are to 
judge, whether he has reformed. As they have a diſcretion as to 
2 miniſter already appointed, I cannot fail to give the ſame con- 
ſtruction to the words, where they are to preſent and allow. I 
think the diviſion very fair between the parties. It is not enough 
to ſay, that if an improper perſon is nominated, the ordinary may 
with-hold the licence. It is not for the lords of the manor to no- 
minate that perſon; to give him the ſanction of their allowance. 
The language of the appointment is, that approving the choice they 
preſent, conllitute, and allow. There is not much control reſerved 
to them, but ſtill there is a degree of it both in the inſtrument of 
appointment and aſterwards; which makes it very different from 
a mere donative. It differs materially from Shirley v. Undeebill 

there is more referved to the lords in this caſe. I am particularly 
to conſider, that the lands originally belonged to ſome charitable 


ule. It is the execution of a truſt for public and charitable pur- 


poles, to be ſought i in this court. k 


The lords of the manor therefore have a diſcretion ; and upon the 
evidence they have exerciſed it very properly. It appears diſtinctly 
from the evidence, that this perſon”: s general courſe and habit of life 
Was neither: ſober, orderly, nor peaceable; and if the interrogatory 
bad been put to the witneſſes produced by him, I doubt much, whe- 
ther they would have anſwered negatively to theſe points; Whether 
he was not frequently intoxicated, diſorderly, and quartelſome; 

bor their evidence is thus qualified: “ for any "thing they know 


Vor. III. 85 * . 


of Sr A 
FORD. 
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* 1796. och contrary.” All the evidence, that effects his character, goes 
ATI to his conduct, when he was officiating curate to Mr. Neave; why 
Gender told him, he ſhould be obliged to remove him; and after that he 


TheMargui did no public duty. on Sunday. Under theſe circumſtances I car. 
road. not eſtabliſh ſo much of the prayer of the information as ſeeks to 
compel the defendants to approve. and allow the relator: I canng 
eſtabliſh the right of the other gentleman; and muſt upon the reg 


of the prayer order the inbabitants-to proceed to a. mew eleclion. 


— — 


The decree was, that the bill as againſt the Biſhop of Norwich 
Marſhall, and Waker, ſhould be diſmiſſed with coſts: that ſo muck 
of the bill, as ſeeks to compel the Marquis of Szgfford and Mr. 
Giffard to allow and approve the plaintiff as a proper perſon 
to be licenſed to perform the duty of prieſt,' miniſter, or curate, of 
the-chapel-of Willenball, ſhould be alſo diſmiſſed; and it was ordered 
that the inhabitants, being ſufficient houſeholders and having lands 
Of inheritance, whether frechold-or copyhold, within the townſhip 
of Willenhall, ſhould proceed to a new election of a miniſter, to be 
by them nominated to the defendants Lord Stafford and Thomas 
Ci fard, lords of the manor, for their allowance and approbation; 
and that the poll ſhould be taken by the ſteward · of the manor at 
ſuch time within a month as he ſhould appoint, giving a week's 
notice. An-enquiry was directed, who is the heir at law of the 
| ſurviving feoffee of the charity, in whom the ſame is veſted, and 
who has been in poſſeſſion of the eſtate and has let the ſame, and 


From whom the rents are to OG and-cofts and farther directions 
were ' reſerved, 


y 
* . 
- 


This. cauſe came on for farther directions. Another election 
had taken place; upon which the fame candidates again offered 
themſelves; and the relator was elected by a conſiderable majority; 
the votes being 55 to 23. The Marquis of Stafford and Mr. Giffard 
till deelined to appoint the relater. 


L | Affidavits of ſix neighbouring dergymen were read, ftating the 
| NS propriety of the relator's conduct in performing the duty of mini- 
| fer of the chapel for the laſt ſix years, and alſo in performing the 
duty of two-clergymen upon their vccalional abſence, 


| "Lord 


Kaſes in Chancery. 


ue CHANCELLOR: —I think the truſtees have acted through- 


conception of the nature of this eſtabliſhment a very ample dil- 


cretion._repoſed in them; much more, I agree with the Solicitor 
General, than the biſhop has, where he is to judge of the character 
of a clergyman in order to grant a licence. When the election 
was made in 1789, upon which this information is founded, notice 
was given to the truſtees of the objections taken to this gentleman. 
. They upon that with-held their approbation. That produced the in- 
formation; and they were called upon to ſtate their reaſons for with- 
holding their approbation, and to give it. The examination, that 
took place upon chat, ſatisſied me, that they had done their duty, and 
were well grounded according to the evidence of the irregularity of 
his conduct in diſapproving of him as a clergyman. What has inter- 
vened fince? I directed the inhabitants to proceed to a new elec- 
tion, deſcribing their qualification, upon which there was ſome diſ- 


pute: but nothing turned upon that. A new election took place. 
Suppoſe the inhabitants had acquieſced, and another election had 


taken place, and within ſix years a vacancy had happened, and the 
relator had been elected, and that his conduct had been fo reformed 
as to have effaced a little his former irregularities. The caſe would 
have been very different upon that-eleQion. There is not a great 
deal of difference between that caſe and the preſent. The irregu- 
larity imputed to him was to the general caſt and habit of his life. 
There was no objection, I think, to his learning. It is hard to ſay, 
there ſhall be no retrieving a character, that has been flurred by a 
future good conduct, and perſevering for a conſiderable time in 
ſuch a courſe, as may recover in ſome degree the habit, he has loſt. 

The truſtees certainly acted with great propriety in referring it 
back to me to form a judgment for them, which they could not 
form for themſelves upon a matter, that lay in evidence, and upon 


which a great deal of evidence was heard. It would be ſtrong, if 1 


was acting as a private truſtee, but much more ſitting here, if I was 
to ſay, no regard was to be paid to the | teſtimony, firſt of the in- 


babitantz. I could not hold, that a clergyman in poſſeſſion of his 


orders and not under any eccleſiaſtical diſability was incapable of 
being elected. But he went under all poſſible diſadvantages to a 
new election; the impreſſion of all the evidence, that had been 


given againſt him, and the effect, it had had to ſet aſide the former 


 -election, Notwithſtanding that, 55 to 23 of the inhabitants gave 
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party and obſtinacy in it: but there may be alſo a ſatisfation in 
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their minds, that they were ſupporting the character of a man, who 
had retrieved his character by a more regular courſe of life. Ac- 
cording to the account given he had ſenſe enough to conduct him- 
ſelf well, if he had reſolution to keep himſelf ſober. In addition to 
this he had the teſtimony of ſix neighbouring clergymen to the pro- 
priety of his conduct as a clergyman. If chat is done careleſsly and 
without ſufficient knowledge, it is a great derogation from their 


own character. Therefore it is neceſſary, that I ſhould examine a 


little their affidavits. There is ſo great a number, that L cannot 
ſuppoſe, they were miſled, or had any partial views to bias their 
judgment; as that they were his companions. The very caſe has 
happened to me. I had a clergyman recommended to me by a re- 
commendation, I was bound to conſider as a command. It was a 
caſe of diſtreſs; and I thought it my duty to give him the firſt living 
I could, and to enquire into his character. I wrote to the archdea- 
conz who in anſwer ſaid, he did not know much of him, as he lived 
at a diſtance, but that he had received a'reprimand from the biſhop 
of the dioceſe for a very great eccleſiaſtical irregularity. I did not 
therefore give him the living. Afterwards I had a letter from the 
ſame gentleman ſaying, he was very ſorry he had written to me, as 
the party had ſince behaved i in the moſt exemplary manner. The 
period was about 6 years. I had alſo a letter from the biſhop ſaying, 
he had received that reprimand for an offence, of which he had un- 
doubtedly been guilty ; but that it had a very good effect; and I had 
alſo an excellent character of the man from the inhabitants. In 


conſequence 1 gave lim a better living than he ann haye Rd at 


Ilarch 18th, 


the time. 


Ms Lor CuANCELLOR. II am perfectly juſtiſied by the counte- 


nance, tliat the clergy of theneighbourhood have given to the relator, 
and the ſtrong fact, that for the courſe of the laſt ſix years he has not 
-only diſcharged the duty of mmiſter of this chapel, which by the bye 
he was permitted to diſcharge, but in aid of two clergymen he 
has very much to their ſatis faction diſcharged their duty upon their 
occaſional abſence, and diſcharged the painful part of it, in attending 


upon the ſick, Sc. very much to the ſatisfaction of them and the 


pariſhioners. Under the circumſtances it would be too ſtrong to 


pronounce, that, whatever they may have been, his conduct and 
character are not now ſuch, that I ought to concur with the wiſhes 


Of the inhabitants. 1 * find great — in confirming the 


eledlion 


4 * 


l 


zu conſequence of the affidavits in ſupport of his character and 
his conduct ince in performance of the duty of the chapel of 


eleckon bf Mr. Haydw. Loet the dectee ſtate the affidavits, and that 


"H E partnerſhip between Shepherd and Williams, attornies, 
was diſſolved at the requeſt of Williams on the 34 of Novem- 
ber 1794. Shepherd was indebted to Haverfield to the amount of 
505 l. 154. 8 d. received by bim for the uſe of Haverficld, to re- 
deem annuities granted by him; which Shepherd falſely repreſented 
to have been done. ZHaverfield hearing of the diſſolution of part- 
nerſhip went about the 3d of November to Williams to know, what 
ſteps he ſhould take to recover or ſecure his debt, Williams ad- 

viſed him not to proceed againſt Shepherd, but to endeavour to get 
ſome good ſecurity from him, and ſuggeſted an aſſignment of Shep- 
berd's ſhare of the outſtanding partnerſhip debts as the only means 
he knew of to ſecure the ſaid debt: but Williams declined to inter- 
fere in the bulineſs without the approbation of Shepherd. Upon 
this Haverfield immediately went ta Shepherd, and requeſted to 

have ſuch aſſignment; which Shepherd readily promiſed ; ſaying 
he would ſpeak to Wilhams and get the aſſignmient executed and 
deliver it to Williams; upon which promiſe Zaverfield left London, 

About the 25th of November Williams received a meſſage from the 
ſolicitor of Miſs Orne, informing him, that Shepherd was in- 
debted to her, and had aſſigned a mortgage as ſecurity, and had 
agreed for farther ſecurity to aff ign his ſhare. of the partnerſhip 
debts to her, and deſiring to know, whether" Williams had any ob- 
jection; who. 1 in anſwer ſaid, he had no objection; but he under- 
ſtood, Haverfield either had or was to have the firſt ſecurity upon 
the ſaid ſhare of the partnerſhip debts. Upon the 29th of Novem- 
ter Williams received from Miſs Ofoorne's ſolicitor a letter. of at- 

| torney from Shepherd to Williams to receive all debts due to the 
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8 partnerſhip, in truſt, in the firſt place to pay Haverjield's debt, and 
then Miſs Oftorne's. In the beginning of December, Williams ſent 
do 
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Security 
made by * 
debtor inſol- 
vent, his ef- 
fects under 
execution, 
and not two 
months be- 
fore bank - 
ruptey, upon 
a previous 
application 
of a creditor 
ignorant of 
thoſe circum- 


ſtances. The 


lord chancel- 
lor thought 
it valid ; but 
permitted 
the aſſignees 
to bring an 
action. 


to infotm Haverfield, that he had received from Shepherd a tetter 
of attorney to ſecure the payment of | Haverfie/d's debt. Th; 
letter of attorney was dated the 27th of November 1594. |: 
recited -- the - partnerſhip between Shepherd: and - Willems, the 
debt to Haverfield from Shepherd, - 22001. due from him to 
Wood by mortgage, bond and judgment, and 4347. 127. 54 
with intereſt, due to Miſs Ofvorie upon bond for money re- 
ceived by him to her uſe, and that Shedberd had directed Tux. 
* to pay money due from him in diſcharge of Miſs O Born; 

debt, and that as a farther fectrity he propoſed to empower | 


Williams to collect the . partnerſhip debts, in truſt in. the fit 
3 to pay Haverfield, next Mis Ofborne, and to pay the ſur- 
plus to Sbeßberd: it then proceeded in the common form to 


conſtitute Williams attorney for the ſaid purpoſe. Upori the 6th 
of November an exechtion agatoft the effects of Shepherd for 
21001. was executed, and remained in force till the 2oth of De- 
tember. Upon ſearching the office it appeared, that on the 19th 
of December there were various executions againſt him for great 
| ſums. In Fanuaty 1795 a conimiſſion of bankGuptcy iſſued 
againſt him. The affignees under that commiſſion. preſented this 
petition, charging, that the truſt for Haverfiel# was to give him 
a fraudulent preference, and praying, that William, might be or- 
dered to pay to them the fum of 535“. 14s. 94., in his hands 
on account of Shepherd's ſhare of the partnerſhip debts, and what 
he might in fature receive upon the fame account. 


' Miſs Oſborne being ſatisfied with her other ſecurity gave up her 
claim upon the partnerſhip debts. 


Haverfield by his affidavit ſtated, that when he left London, be 
ſuppoſed, the buſineſs would be completed according to the pro- 
miſe, he had from Shepherd, in whom for many years he had per- 
fect confidence; and neither at that time nor till about the middle of 
December had he the leaſt idea or apprehenſion of Shepherd's being 
mina ſtate of infolvency; that for thoſe reaſons he made no particu- 
lar enquiry from either Sbepberd or Williams upon the ſubject; 
and that he did not ſee either of them till the beginning of Decen- 


ber; when Williams ſent to inform him, that he had received the 
Inter of My. 
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_—_ by his affidavit repreſented, that he aifolved this parts. 
3 on finding, that Shepherd was engaged i in numerous money 
tranſactions, to which he was kept a ſtranger; that he knew, Sbep⸗ 
herd's affairs were in an embarraſſed Rate; but did not know or be- 
lieve, that he was inſolvent; Shepherd always afſiring him, that 
when his dem ſhould be iN _ ſhould have amply — 


* 


1 e 115 tbe Nenen.Tbe bankrupe had nothing but 
what ſhould be coming to him from the debts due to the partner- 
ſhip. An affigninent therefore of that would have been fraudulent 
and an act of bankruptcy: but the utmoſt this amounts to is 4 
power of attorney to receive the debts; which has never been held 
to give a lien to cut out every other creditor. Notwitliſtanding all 
the deciſions in the courts of law upon this ſubſect, and though 
Lord Mansfield ſaid; the whole law would be a dead letter, if a trader 
knowing the conſequence could do ſuch an att as this, Lord TBhur- 


los certainly has very often ſaid, he could not concelve, how thoſe 


eaſes could be ſupported at all; though they had deen law for 30 
years. In this inſtance there was an execution in the HOWE wan 
12001, at the time. 


| Solicitor Othieral gal; the peiition —thivow cati be no PUTT 
on the creditor for preſſing: ſo far from that, the reaſon'is; that he 
underſtands, the man's affairs are in diſorder. It has been very re- 
cently decided, that a letter of attorney as ſeturity for a debt con- 
ſtitutes a lien, and was not revoked by the death of the party; but 
the executor was bound to pay the money to the creditor, Yeates 
v. Groves, ante vol. 1. 280. is much ſtronger than this caſe, Where 
the ſecurity has been held void, it has always been; where the act 
was done in direct contemplation of both parties; that a bankruptcy 
ſhotild follow, or of the bankrupt alone intending a fraudulent pre- 
ference; as in Harman v. Fiſher, Coup. 117. but if it is fair and ho- 
nourable, the fact of inſolvency at the time, even if known by the 


creditor, will not vitiate it. This debt does not ariſe from contract; 


but from great miſconduct by the bankrupt. Debts paid or ſecurities 
given by traders in diſtreſſed circumſtances are moſtly paid under 
the impreſſion of the creditor, that the debtor is in a ſitua- 
tion, that makes ſuch a ſtep neceſſary. The reſult of deciding, 
that a creditor cannot hold any ſecurity from a perſon, who 
becomes a bankrupt, unleſs given under proceſs of law, will be, 

"<a this 
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cates in Canter, 


Lord 8 40 not controvert the dofrice, which 


appears 10 have been diſapproved by Lord Thurlow: but it is , 


nice doctrine; and I do not feel any inclination to extend it. 
One feels little difficulty to accede to it, chere a perſon about 


to commit an act of bankruptcy, knowing be has a very little 
time to ſtand, voluntarily, withont any preſſure, delivers over ef- 
fects to a paxticular eteditor. Though the creditor ſtands per- 
fectly bond fide, yet the debtor undertaking: under thoſe circum. 
ſtances to make that diſpoſition, it ought not to prevail. But if 
you go by extenſion to apply that to this caſe, which is nothing 
more that that the act has been followed by = bankruptcy, you 
render it impoſſihle for any man in the common courſe of buſineſs 
to tranſact with'a perſon liable to the bankrupt laws. It is not 
neceffary - abſolutely to have a bailiff in the man's preſenee to 
induce, him to do the act. The "creditor comes with a preſſing 
demand upon the feelings and conſcience of the man. He preſſes 


for a ſecurity, The debtor gives him a particular ſecurity. Sup- 


Pole in this caſe it was a mortgage: I cannot conceive any ground 


to defeat it. The petitioners rely upon the nature of the ſe- 
eurity; a letter of attorney to receive debts generally. That is 


a circumſtance. It approaches a little nearer to contemplation 


of bankruptcy: but 1-do'not think it ſufficient. I cannot take 
it for granted, he had nothing but his ſhare of the debts 
due to the-partnerſhip. You are applying on behalf of the 
aſſignees defiring me to direct the money to be paid over. I do 
not think, I can make that order. If you can recover it, you 
may. My opinion inclines upon the facts before me, that Haver- 


eld is right. Let an action be brought I Haverfield, if the 


n mall think proper. 
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oIR Thomas Blathert deviſed ſeveral real eſtates in the counties Condition” in 
"of Northumberland and Dar bam to John Evafinte © Black an reftraint of 


marriage un- 


and Thomds Cotton and the ſurvivor and his Heirs, upon truſt, der twenty 


one without 


to the uſe and behoof of his "nephew William Bail. for life, 1 | 


without impeachment of waſte; z remainder to truſtees to preſerve blind both. 


as tos rent- 


contingent. remainders; remainder to the uſe of ſuch one of the charge our 
ſors of WE liam Meile as he ſhould appoint, and of the helrg e . 


and a 


male of the body of fuch on; ald for default of, appoittment, © ſonal lega- 


or of fuch iſſue of: ſuch fon, 9 2 to the uſe of the 1k. 29. 39. 4th; reg 8 


and all and every other ſon and long of. Witham Belvil "and yeal eſtes 
to the elde 


the heirs male of their bodies ſaccelſively ; and for default ein ee 
ſich ile, then te the, uſe of Thomas Richord Beaumont, and nhl, 


Diana bis wife, «« {one of my natutal daughters)” for and during and her huſ- 


* N. 


band for 
their joint natural lives and the life f the ſutvivor without 8 
impeachment of waſte ; remainder, to truſtees to preſerve con- :that of the 

ſurvivor ; 


tingent remainders; and from and after- the deceaſe of the ſur- remainder 
vivor, then to che uſe of ſuch one ſon of the body of his Haid daugh- — 2 | 
ter Diana, as. the ſurvivor of het and Thomas Richard Beaumont io e: 


remainder to 
ſhould appoint, and of the heirs male of the body of fuch ſon ; : _ pon , 
and for default of ſuch appointment, or from and immediately band and iſ- 


ſce male 


after the deceaſe of ſuch ſon without iſſue male of bis body, or in the Game | 
' in caſe any ſuch ſhall be, who lives to attain twenty-one, and minder c 


mainder to 
ſhall afterwards depart this life without leaving any ſon or ſons 12 
of his body, or ſuch fon or fons ſhall alſo attain twenty-one, ſon 25 the 


ind afterwards depart this life without leaving any iſſue male, ae tif 


then to the uſe of the ft. 2 d. 3d. and every other ſon and 5 


lons of the boch of bis ſaid _ daughter, Diana by her preſent ulle) b. 


or any futuse huſband ſucceſſively, and of the ſeveral and re- . 


ſpective beirs male of their bodies; and for default of ſuch iſſue, of tbe ſor. 


vivor, with 
or in caſe any ſuch ſhall attain; twenty-one, and afterwards die Gmilar re- 


without leaving any ſon or ſons, or ſuch ſon or ſons ſhould die pe . 


after twenty. dne, without leaving iſſue male, then to the ale 05 — U. 
mited in 

the ſame manner to the "WT ber huſband and iſſue es and. give 2 Sitter rent charge to 
ide youngeſt, until ſhe thall marry (under and with the reflridion. above mentioned) or for her life ; 
od whey ſhe hall marry es aforeſaid, open the ſame truſts; and Having. given the ſecond 10,0001. 
0n her marriage he gave the youngeſt a legacy of 10,co00/., payable, $0007. upon her marriege (with ſuch 
Conſent as afortfaid) d 5co01. two years after, Upon hoe marriage Without conſent the condition 
| being eſtabliſhed againſt the huſband does not affect her eſtate for liſe in the rent-charge. 

vſband committed for martying a ward of the court, and diſcharged under particular 1 
en undertaking to make-a ſettlement, wiz held to that, and not permitted upon her conſent to receive her 
fortune ; wit. a rent- -charge for life, 
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wife; and for default of ſuch iſſue, or in caſe of their deal 


of the death of ſuch ſon or ſons after twenty-one without leaving 
| iſſue male, then to the uſe of Louiſa Wentworth 4 (the other of 
* my natural daughters) or ſuch perſon, as ſhe ſhall firſt inter- 


„ by and with the conſent and approbation of the ſaid Jobs 
all * Eraſmus. Blackett and Thomas Cotton, or the ſurvivor, and his 


| « heirs; and which perſon ſhall alſo previouſly make a com- 


_ .* or deeds in writing, to the like approbation of the ſaid John 


- * and Thomas Cotton and the ſurvivor of them, and his heirs, for 


as occaſion may require; but nevertheleſs to permit and ſuffer 


2 if any, and the ſurvivor of them, to receive and take the rents, 
* iſſues and profits, for her, their, or his, own aſe and benefit; 


' ſaid daughter, and of ſuch perſon as ſhe ſhould fo firſt marry, 
if any, then to the uſe of all and every or any the ſon 


to preſerve contingent remainders; and from and after the gece,; 


and every the ſon and ſons of the body of bis ſaid daugbter 
Sophia, by- her preſent or any future huſband, with like powe; 

* appointment, and for all ſuch and the like ellates and intereſt, 
and with the like remainders and limitations, as aforeſaid ; in 


= longer liver of them, upon truſt, to preſerve contingent re- 


| Cafes: FY Ehaneeey. 


Ni Mam Lee and Sophia bis wife, lanother of my natura 
daughters)“ for and during their joint lives and the life of the 
ſurviyor without impeachment of walte; remainder to truſtees 


of the ſurvivor of William and Sophia Lee, to the uſe of 2 


relation to the ſaid Thomas Richard Beaumont and Diana hi 


after attaining twenty-one without leaving any ſon or ſons, or 


e marry. with, if any, (if before ſhe attain the age of twenty-one, 


* petent ſettlement upon her, my ſaid daughter Louiſa, by deed 


us Erajmus Blackett and Tomas Cotton,) for and during theic 
6 joint natural lives, or the life of the ſurvivor of them, without 
e impeachment of waſte; and from and after the determination 


of that eſtate, then to the uſe of the ſaid Jahn Eraſmus Blaclelt 


and during the life of my ſaid daughter Louiſa, or any ſuch 
** perſon as ſhe ſhall fo firſt marry, if any, and the life of the 


* mainders, and for- that purpoſe to make entries or bring actions 


* her, my ſaid daughter, or ſuch perſon as ſhe ſhall fo firſt marry, 
and from and immediately after the deceaſe of the ſyrvivor of his 


and ſons of the body of his ſaid daughter Louiſa by ſuch 
firſt or any after-taken huſband, with the like power of ap- 
pointment, and for all ſuch and the like eftates and intereſts, 


and with the ke remainders and limitations as aforeſaid, in 
| relation 


* 
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relation as aforeſaid; and for default of ſuch iſſue of the body of 
his faid daughter Zowi/a,. or in caſe. of their death after attaining 
twenty-one without leaving any. ſon or ſons, or of the death of 
ſuch ſon or ſons after twenty-one without leaving iſſue male, 


__ 4 
——— 
Se ee 


Baaumour: 


then to the ule. of Sir Jabn Sinclair, for life without impeachment 


Is waſte; remainder. to ſuch one of his ſons by his preſent wife 
and for ſuch eſtates as he ſhall appoint; in default of appointment, 


to bis eldeſt ſon in fee; and as to all other his real. eſtates, * 


he deviſed them to the ſame truſtees, to the uſe of Thomas Richard 
Beaumont and Diena his wife, and of the ſon and ſons of his 
ſaid daughter Diana and the heirs male of ſuch ſon and ſons, 


and of William Lee and Sophia his wife, and the ſon and ſons 


of his ſaid daughter Sepbia and the heirs male of. ſuch ſon and 
ſons, (and my ſaid daughter Lauſa, and ſuch perſon as ſhe may fo 
« marry, A any, as aforeſaid, and of the ſon and ſons of my ſaid 
« daughter Louiſa and the heirs male of the body of ſuch ſon 
« and ſons, and of the ſaid Sir Jobn Sinclair, and the ſon or 
« ſons of the {aid Sir John Sinclair by his ſaid now wife, ſeverally 
— reſpeQively and ſucceſſively upon ſuch truſts, Sc, as before 
declared concerning the 1 before deviſed. | 
he teſtator ahen 3 all his real eſtates in Northumberland 
and Durbam, except thoſe deviſed to his nephew Bofville, 
with two Fent-charges; and gave to Jobs Cock/hutt and his 
heirs one annuity or rent- charge of 30oo/. upon truſt for the uſe 
and behoof of William Lee: and Sophia, his wife, for and during 
the term of the joint natural lives of the ſaid William Lee and 
Sophia, his wife, and the life of the ſurvivor; remainder to truſtees 
to preſerve contingent remainders; and from and immediately 
after the deceaſe of the ſurvivor to the uſe of all or any one or 
more of the ſon and ſons of the body of his ſaid daughter Sophia 
and of che fon or ſons of ſuch ſon or ſons, in ſuch fhares and 
proportions, manner and form, and for ſuch eſtate and eflates; 
or chargeable with ſuch ſum or ſums of money to the other 
or others-of them, as the ſurvivor of William and Sophia Lee ſhould 
| app6int;3 and in default of appointment, or as ſoon as the eſtates 
appointed ſhall determine, and as to ſo much as ſhall be-unappoint= 
ed, to the uſe of the 1ſt. 2d. 3d. and all and every other ſon and 
ſons of the body of his ſaid daughter Sophia by her preſent or any 


future huſband ſeverally and ſucceſſively and of the ſeveral and 


relpeQive heirs male of their bodies; and for default of ſuch iſſue, 


or 


oo eie in Chaney. 
1796. or ela caſe of their death after attaining twenty-one without tear. 
33 ing any ſon or ſons, or of the death of ſyeb fon or ſons aſter 
BY eren twenty-one. without leaving iſſue male, or jn cafe Williom Lee and 
bis wife or either of them ſhall Inherit or poſſeſs any of the afore. 
ſaid hereditaments and premiſes by the aforeſaid deviſes, then he 
directed the ſaid rent- charge to ſink into the eſtate fo charged with 
the payment thereof, and to be annihilated; and he gave to John 
.  Cockſbutt and his heirs another annuity or rent: charge of 3000/, 
upon truſt for the only proper uſe and behoof of his ſaid daughter 
Louiſa Wentworth and her aſſigns © until he ſhall marry (under 
_ © and with the reſtriction above mentioned) or for and during 
© the term of her natural life; and when and ſo ſoon as ſhe my 
„ ſaid daughter ſhall marry as aforeſaid,” then upon ſuch truſt, 
in like manner, and with the like powers, for ſuch eſtates and 
intereſts, and with the like remainders and limitations, and ſub- 
ject to the ſame contingencies and annihilations, as before declared 
| concetning and in relation to the aforeſaid rent-charge deviſed 
for the benefit of Sophia. He alſo gave his daughter Loniſa a 
legacy. of 10 ob. payable and to be paid unto her in manner 
« following; that is to ſay, the ſum of gogol. upon her marriage 
6 (with ſuch conſent and approbation as aforeſaid) and the ſum of 
1 000l. within two years next afterwards.” He gave all his 
: perſonal eſtate ſubject to his debts, legacies, and funeral expences, 
| N T, bomas Richard Beaumont ; and appointed him executor. | 


The teſtator left three eb beiteſles at law. Two of them had 
1 ern 4 5 the will. c ane was ern to the third. 


Upon che 3 of n Lee the 1 bad given her 
10 en | 


The tobfong did not 84 make this will; and upon he death of 

the teſtator Thomas Richard Beaumont 8 poſſeſſion both of the 
real and perſonal eſtate, Lowiſa Wentworth, while an infant and 
> ward of the Court of Chancery, went to Scotland with William 
Stackpole;' and they; v were there married without the conſent of 
EONS 1 ' "I | | | 


| Mi. +. Stackpole was commingad to the F. let: but "6 in the 
army he was diſcharged upon e to make a propoſal for 
- W 


Cafes” in *Chancery; 

The hill ans filed by Mr. and Mrs. Staclihole, praying, that the 
truſts of the will might be executed; and that the plaintiff Milliam 
—_ in right of his wife might be declared entitled to the 

rent-charge of 30004. and to the legacy of 10,000/., and to haye 
one moiety of the legacy paid immediately; and that it might be 
referred to the Maſter to receive a. propoſal for a ſettlement z that 
the accounts might be taken; and that the arrears of the rent- 


charge together with one moiety, of the legacy with intereſt from 


the marriage might be directed to be paid for the uſe of the 
plaintiffs, as the Court ſhould think proper ; and that the other 
moiety. might be ſecured for their benefit till the: expiration. of 
. 3 NN 


The iſſue of the marriage was one ſon. 


1706. 
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Mr. Mansfield, Mr. Graham, Mr. Grant, Mr. Anftruther and 1 


Mr. Stanley, for the plaintiffs —As to the rent-charge the queſtion 


is, what the words © 6” and © ſuch” mean; There is nothing to 
induce the Court to refer thoſe to the condition, and not to the 
preceding words. If Mr. Stackpole. cannot take, becauſe he does 
not anſwer the deſcription, the alternative does not ariſe; and 
therefore Mrs. Stackpolc's eſtate for life is abſolute ; and her chil- 
dren by any huſband will be entitled after her death, In the 
event of a marriage without conſent the teſtator does not take 
away the proviſion of his- daughter; but only excludes'the huſ- 
band, who has not complied with the condition. Not meaning 
do puniſh his daughter he could not mean to puniſh the children 
of the firſt marriage, and carry it over to the children by a ſecond 
huſband. As- to the legacy of 10,000!7., it is now become a mere 
queſtion of authority; for none of the caſes can be ſupported by 
ſolid reaſoning. This is preciſely one of thoſe, in which the 
conſtruction of this Court goes exactly with the Civil Law and 
the Eccleſiaſtical Court, that this condition annexed to a perſonal 
legacy is only to be conſidered as in terrorem. All the authorities 
are in Heutr v. Tyler,” 2 Bro. C. C. 431. One paſſage in the Dige# 
Puts an end to the diſtinction between conditions precedent and 
ſubſequent, they are equally void, if the effect is to throw any 


W upon marriage: Si arbitratu Titii Seia nußſerit, hæres 


neus es fundum dato. Vivo Titio etiam fine arbitrio Titii cam 


* mubentem legatum accipere reſpondendum ; eamque legis ſententiam 


Vor. III. Bb A videri; 
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of the civil law applies. So far is this condition from being 


in the rent-charge; the: condition in the parentheſis extending to 


N N as to the children the Court will not touch now. 


Spree with pn dan s Book. 


end in wh 


* 'videri ; nc quod, omnino nuptiis impedimentum niferatur." Dig. 33. 
kit. 1. 1. 72. There are many paſſages in Godolphin and Stein. 
burne, that totally do away that diſtinction; and from Mr. 4%. 
aider's argument in Scott v. Tyler it appears clearly, that Chis 
Baron Comynt, who ſupported it in Harvey v. Mon, For. 21: 
1 Att. 361. Com. 726, was quite miſtaken in the paſſage, he 
cited from the civil law. This is more favourable than fome of 
the caſes? for there is firſt A poſitive abſolute bequeſt of the legaey: 
but in Scott v. Tyler it was no otherwiſe given than by the direQion 
to pay. lu Harvey v. Afton the charge was upon land, and there. 
fore to be governed by the law of England: In Rheni,b v. Martin, 
3 All. 330. 1 Will; 130. and Mheeler v. Bingham, 1 Will. 1 35, the 
condition was eſtabliſhed. Thoſe caſes were againſt the bias of 
Lord Hardwicke's mind; for no man was more deſirous to prevent 
improvident marriages. Here there is no bequeſt over. It i; 
impofli ble that a general giſt of the perſonal eſtate can amount 
to a bequeſt over of a * re, md ſo the * 
of an-executor would do. | | 


% e . 8 Salcito⸗ General and Mr. Richards for the 
.defendants.—lIt is clear, Mrs. Szackpole is entitled for her life to 
the rent-charge;- and Mr. Stackpolp has no intereſt in it. The 


The TO is not *** Vader bed v. Merrie, 2 4th 184. 
was doubted by your Lordſhip in Hemmings v. Munhley, 1 Bro. 
C. C. zog; and Lord Thurlow denied its authority (a) in Scat 
v. Tyler ; which is deciſive, that the character of the legatce not 
being ſuch as entitles her, and the reſtraint of marriage not being 
abſolute, it does not fall into thoſe caſes, to which the doQrine 


illegal, chat the poliey of the law approves it, 


Mr. N. Ager ir the * at. line Reg OY that they 


aſa not be diſinherited without expreſs words or neceſſary | im- 
pliration; therefore under this will Mrs. Stackpole took no eſtate 


her intereſt. 


(a) Mr. Sanders in bis edition of * lates, that the e of Undereiod v: Morris 
b = „ ood 


89 


Tales: in Ch aiteiy. 


Tort Canovion—There is nothing before me now fer 


2 


gerenfririon, except the proviſion to be made for Mrs. Stael pole . | 


by a propoſal” to: be made by her huſband, and the queſtion upon PR 


the legaey. As to the children, it is not proper for the Court to 
make a declaration upon what will be the conſtruction in caſes, 


chat have not happened, and as to which perhaps no queſtion may 


150 6 e mat Nin Stabkfele is entitled for her ife + to this 
rent- chargé of "4600/7! a-year. The conſtruction cannot depend 
upon the” parentheſis inſerted by the perſon, Wh drew the will. 
1t is impofnible from any words to argue, that Mr. Stackpole can 
have a life eſtate in that renit-charge; and it goes contrary to my 
idea of the clear intention of the teſtator. Though the perſon, 
who drew the will, has a very unfortunate ſtile, and it is very con- 
fuſed and perplexed, I have ſeldom met with a will, in which the 


intention was more perſpicuous. He meant, as far as circum- 


ſtances” would bear it, to put Loniſa preciſely upon the ſame 


footing as Sophia; treating them both as younger children. Mrs. 


Lee upon her marriage had 40,0004, He gave to her and her 
huſband, whom he knew, a rent- charge jointly for their lives, and 
the life of the ſurvivor, with remainders to her children. By words 
of reference deſcribing the particular proviſion neceſſary according 


to the eircumſtances, in which he foreſaw he ſhould leave Louiſa, he 


directs a ſettlement for her by reference to the e for 
Mrs. Lee. He meant to guard againſt her marfiage under age 
without conſent of the perſons, he meant to make her guardians. 
He meant to impoſe upon them the neceſſity of finding the huſ- 


band, he deſeribed for her; and in the event of her marrying ach - = wee? 


a perſon he gives him the ſame eſtate, that he had given to Mr. Lee. 
la all other xeſpects he puts her upon exactly the ſame footing 
as Mrs, Lee. Any ſecond huſband would no more have been 
entitled to-this .life eſtate than .any ſecond huſband of Mrs. Lee 
to the eſtate, he had given to Mr. Lee. Therefore Mrs. Stackpole 


is entitled to the rent-charge for her life; and her huſband muſt 
ed a Propoſal i the Maſter. 


' 
. 


| 7 AXN 
i. to the legacy, this 105 5 long vexata gueſtio. It is im- 
palſble to reconcile the authorities, or range them under one 
denſible, plain, general rule. There can be no ground in the 
eonſtruction of tegacies for a diſtinQion between legacies out of 


#þ perſonal 
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- perſonal and out of real eftate. The conficuRion oupht to be | 
preciſely the ſame. | I do not ſee more importance in reality in the 
diſtinction between conditions precedent and ſubſequent. The 


_ caſe of all | theſe queſtions is plainly this. | In deciding queſtiong 
that-ariſe upon legacies out of land, the Court very properly fd. 


| lowed the rule, that the common law preſcribes, and * ſenſe 


ſupports, to hold the condition binding, where it is not i 

Where it is illegal, the condition would be rejected, and the giſt 
pure. When the rule came to be applied to perſonal eſtate, the 
Court felt the difficulty upon the ſuppoſition, that the Eccleſiaſtica 
Court had adopted a poſitive rule from the civil law upon legatory 
queſtions, and the inconvenience of proceeding by a different rule 
in the concurrent juriſdiction, lit is not right to call it fo) in the 
reſort to this court inſtead'of the Eccleſiaſtical Court, upon legatory 
queſtions ; which after the Reſtoration was very frequent, and in 
the beginning embarraſſed the Court, Diſtinction upon diſtincdion 
was taken to get out of the ſuppoſed difficulty, How it ſhould 
ever have come to be a rule of deciſion in the Eccleſiaſtical Court 
is impoſlible to be accounted for, but upon this circumſtance, that 


ian the unenlightened ages, ſoon after the revival of letters, there 


Ground of 
the favor to 
marriage by 


the Civil law. 


was a blind ſuperſtitious adherence to the text of the civil law, 
They never reaſoned ; but only looked into the books, and tranſ- 
ferred the rules without weighing the circumſtances, as poſitive 
Tules to guide them. It is beyond imagination except from that cir- 
cumſtance, how in a Cbriſtian country they ſhould have adopted the 
rule of the Roman law with regard to conditions as to marriage (a). 
Firſt, where there is an abſolute unlimited liberty of divorce, all 
rules as to marriage are inapplicable to a ſyſtem of religion and 
law, where -divorce is not permitted. Next the favor to mar- 
Triage, and the objection to the reſtraint of it, was a mere political 
regulation applicable to the circumſtances of the Roman Empire 
at that time and inapplicable” to other countries. After the civil 
war the depopulation occaſioned by it led to habits of celibacy. 
In the time of Augu/ius the Julian law, which went too far, and 


was corrected by the Lex Papia Poppæa, not only offered en- 


couragement to marriage, but laid heavy impolitions upon celibacy. 
That being eſtabliſhed as a rule in reftraint of celibacy (it is an odd 
expreſſion) and for the encouragement of all perſons, who would 
eontract marriage, it neceſſarily followed, that no perſon could act 
contrary to it by impoſing reſtraints directly contrary to the law. 


Therefore it became a rule of oonſtrudion, that theſe conditions 


See the d t P We , 3 
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were null. I is difficult-to apply that to a country, where tte 
is no law 80 reſtrain individuals from exerciſing their own diſere- g 


tion as to the time and circumſtances of the marriage, their chil- 81 


dren or objects of bounty may contract. It is perfectly impoſſible 
now, whatever it might have been formerly, to apply that doctrine 
not to lay conditions to reſtrain marriage under the age of 
twenty-one to the law of England; for it is directly contrary to 
the political law, of the country. There can be no marriage un- 


der the age of twenty-one without the conſent of the parent (a). 


This teſtator places truſtees in the room of a parent; and gives 
quoad the marriage the authority to them. I am now called 
upon to. pronounce, that this condition is bad, becauſe it is 
illegal to impoſe a condition in reſtraint of marriage. What: 
illegal here! I have committed this gentleman for marrying 
without conſent, It is impoſſible to ſay, that a condition has any 
tamp of illegality, impolicy, or impropriety, that does no more 
than add an.extenfion of bounty to induce them to do that, which 

neglecting to do the huſband becomes an object of the cenſure of 
this court and liable to puniſhment. Therefore I am perfectly free 
in this court in'a caſe, where the condition only operates up to the 
age of twenty-one, and requires no more, than the general policy 
of the law and courſe of this court hold to be proper, to ſay, there 
is nothing illegal i in ſuch a condition, and therefore not to determine, 
that this legacy, which the teſtator dĩrects to be paid only under cer- 
fain cireu mitances. ſhall be paid, not only though thoſe circumſtances 


have not happened, but where every thing has been done directly in 


oppoſition and deſiance of the directions of the will. Confined there- 
fore to ſuch/caſes, where the reſtraint operates only up to the age, 


till which by the law and policy of the country conſent is neceſſary, 


I have no. difficultyto ſay, there is no authority to lead the court 
io pronqunce a propoſition ſo repugnant to that law, as that ſuch a 
condition is invalid. In Scott v. Tyler there is a very accurate 
though not a very extended opinion of Lord Thurloto, which car- 
ries conviction along with it. The queſtion is not, whether any for- 
feiture has been incurred; but whether the parties, to whom the 


legacy is given, have put theraſelves in a ſituation to anfwer chat 


deſeription of the perſon to take. There is no gift here but in the 
direQion. to pay; for I cannot ſtop in the middle of a ſentence: 


| He gives her .10,000/.; that is in effect two ſums of ooo one 


| Payable 2pon her marriage with conſent. She has not married 


( Statute 26 Geo. 2 c. 23. 
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Huſband 
claiming his 
wife's for- 
tune in equi- 
ty; though 


there was a 


ſeparate pro- 


© viſion, the 


court not 
thioking it 
ſuſhcient 


made him 


increaſe it. 


the-determinations founded upon a rule applicable to the laws of 


country a marriage cannot be had without conſent. |  Therefor 


ſeparate proviſion: for the wife. I remember in the caſe of a na- 


das in Chanter s. 
with conſent. She has matried without it. Can ſhe claim ie 
000 under the will? 1 do not ſee. the great importance of 
the diſtinction upon a bequeſt over of the legacy. It is one of the 
Points, that occurred to judges ſitting here to deliver them from the 
difficulty ariſing from the rule of the civil law, adopted without 
ſeeing the ground and the reaſon of applying it to this country 
under different circumſtances. The authorities ſtand ſo well ranged, 
that the court would not appear to act too boldly, which ever ſide 
of the propoſition they ſhould adopt: but I have always upon re. 
peated conſideration thought, there was not much reaſon in any of 


the country, from which it is taken, but not to this country, and 
rejecting theſe conditions as inapplicable to a country, which adopts 
them as to real property, and where the reſtraint impoſed is analo- 
gous to the political regulation of the country upon the ſubjed; 
and here I am deciding upon the plaineſt circumſtances; for the 
condition is reſtrained to the age, before which by the law of this 


declare her not entitled to this 9. 


—_— 9 — Mi. And 


| For the plaintiff it was objected, that this was not a caſe for a 
ſettlement; that the huſband was entitled to the income of bis 
wife's fortune; ; and that at leaſt, if the conſents, he muſt have the 
whole. LS, | 


tho Crnancerior;He cannot get it without the aid of 
equity; and I muſt take care, that ſhe ſhall have a ſeparate pro- 
viſion upon a marriage, that is a contempt of the court. I have 
always been very anxious upon a run- away marriage to ſecure a 


tural daughter of :Lord ——— though there was a proviſion, 
made the huſband increaſe it, not thinking it_ ſufficient. This 
gentleman being in the army, I diſcharged him from cuftody on his 
undertaking to make a ſettlement: he muſt not therefore now ſay, 
that upon her comiug into court and conſenting he ſhall take the 
whole. If he refuſes, I will ſend.chim back to ine * and then 
talk to him upom t. 


> - 
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fe, Wi lliams by his will Apo * “J give 1 we 

« queath. all my property real and perſonal to be divided 
| « equally between my daughter Mary Williams and my daughter 
« in lam Catherine Jennings excepting two farms in the county 
« of Gardigan; which he deſcribed, and then proceeded thus: © I 
mean, that I give and bequeath and deviſe to my daughter Mary 
« Milliamt and to her children legitimately born thoſe two farms of 
« Perygraig and Cricklas and alſo the Chalk Field at Loompit Hill in 
« the parilh of Letuiſbum in Kent ;* which, he deſcribes to. be let 
upon condition to build; which articles not being performed, he 
declares the leale to be forfeited, and then proceeds thus: in caſe 
my daughter Mary Williams dies without any legitimate ifſue 
« ſurviving her, the farms of Perggraig are to revert to my bro- 
« ther David Williams, vicar of Caron in the c county of Cardigan, 
4 and to his heirs; or ſhould he die without legitimate iſſue, to the 
4 ſon of my late brother Richard Williams of Perygraig in the 
© patiſh of butthe-Ghalk Field in Loompit Hill in the pariſh 
& of Lewiſham, Kent, I order to be ſold, and the produce to be 
* equally. divided between my nieccs, the daughters of my late 
* brother Richard Williams, The reſt and reſidue of my real and 
4 perſonal property of what kind or nature ſoever I give and be- 
queath in failure of legitimate iſſue by my daughter Mary Wil. 
+ Zams to my daughter in law Catherine Jennings; and after her 
© deceaſe; without legitimate iſſue to Sarah Meabunſt, wife of 


* Granville: Medbirſt,' for her ſole uſe, and to be divided equally 


* after her death between her children by him © reſerving all the 
* intereſts, uſages, profits and advantages, for the benefit and emo- 
""_— of og dear moſt. Gr" wife . her life. i 


-The i "BERRY his wiſe aan and gave W full diſ- 
poſl of all his houſehold furniture, plate, linen, china, Nc. and books, 
and appointed guardians for his daughter Mary Milliamt. He then 
proceeded thus: I have a moſt affectionate love for all my three 
children: but I give to Sarah Medburſt at her marriage as ample 

* a proportion, as could be adjudged equitable and juſt, of my pro- 

« pertys but if her ſiſters ſhould die without children, ſhe will be 


1 % FE *« entitled 
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poſi tion, that 
would raiſe 
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books, to his daughter Mary Williams and his daughter in lau 


guardians of his daughter Mary: GEES 


real eſtate, 2 


eluſion upon this will muſt be either to give Mary Williams and 


take the whole under the clauſe diſpoſing of the reſidue of the real 


creates an eſtate tail in real, and an abſolute intereſt in perſonal eſtate, 


_ eftate of the firſt taker: in the other caſe it is not an eftate tail; be- 


an intereſt, as will enable him to make them all take. So Mr. 


Caſes in Chancery. 
t entitled to a farther ſhare of my era as ſet n in te my lat 


will and teſtament.” 


"This will was atteſted by wy witneſſes: but the teſtator had no 


By a co di among Wer 2 reciting the death of his wife 
he bequeathed all his houſehold furniture, plate, linen, china and 


Catberine Jenninge, to be divided between them ſhare and ſhare 
alike; and he appointed Price and two other ee — and 


Mary mfinnmr mirried Chandler a and the bill was filed by them 
and Catherine Jennings, praying, that they might be declared to be 
entitled to the reſidue of the teſtators property abſolutely; and that 
the truſtees might aſſign accordingly. The only _ made 
was as to the wg of ＋* limitation to and BSE, 


e e, 1 Mr: King | Giro the plaintiffs. Tha con- 


Catherine Fennings the abſolute intereſt, or that the former ſhould 


and perſonal property. She muſt have an eſtate tail in the excepted 
Farms, liable to be defeated certainly by her leaving no iſſue ſur- 
viving her; which briags it to Driver v. Edgar, Cowp. 379, and 
a recovery by her would notwithſtanding be valid. The ground 
for holding, that a gift to a man, and if he dies without iſſue, over, 


is, that as land is capable of being intailed, the teſtator is under- 
ſtood to mean, that all the iſſue ſhall take, that can take according 
to that meaning; and therefore the court implies, that they ſhall 
take as heirs of the body; and in that character they muſt take by 
deſcent; by neceſſity therefore it operates as an enlargement of the 


cauſe that is not applicable to perſonalty: but the words equally 
import, that all the iſſue are intended to take; and there is no other 
way of purſuing that intention than by giving to the' firſt taker ſuch 


Fearne takes it. The exception, he lays down, is that in the caſe of 


* eſtate the court pays attentionto any circumſtances to 74 
ne 


2 
"4 


IF i to the death of . The diſtinction in Forth v. Chap- 


10 
1796. 


man, 1 P. Mil. 56g. between freehold eſtates and chattel intereſts Carrere 


has been lately diſcountenanced in Porter v. Bradley, 3 Term Rep. 
B. K. 143. In Attorney General v. Bailey, 2 Bro. C. C. 558. 

Lord Thurlozo hortly but ſatisfactorily explains Mr. Fearne's prin- 
ciple; which is ſtrongly confirmed by the caſes. Nichols v. Hooper, 
Target v. Gaunt, "Pinbury v. | Elkin, 1 P. Will. 198, 43 2, 563. 
Bigge v. Benſley, 1 Bro. C. C. 187. This teſtator meaning to make 
theſe two ladies quaf tenants in tail has given them the abſolute 
in the firſt inſtance; and he has not by any n.. 
down that abſolute intereſt to a mere terlagcy for life. 


Solicitor General and Mr. Richards for the defendant Medburſt.- 


Ia Trotter v. Oſgood, which was very much argued before Lord 


Kenyon, when Maſter of the Rolls, the reaſoning was, that it ap- 


peared, the intention was not to create an eſtate tail; and therefore 
with regard to perſonal property the technical force of the words 
ſhould not have that effect. Here the intention to uſing. it 


PRs." braces; 

Lord ene ha ve underſtood the rule, that has for 
along time prevailed, to be to try it by this: would the words give 
an eſtate tail in real eſtate? If ſo, they give the abſolute property 


in perſonalty; unleſs you can find in the will ſomething to ſhew, he 


meant to tie it up. In a caſe, l have found in Lord Thurlow' s 
time, the determination goes very clearly in the circumſtances to 
this rule; that where the neceſſary conſtruction of the words would 
give an eſtate tail i in land, the limitation over muſt be void, becauſe 
the preceding limitation amounts to an abſolute diſpoſal of it; it is 
inaccurately ſaid, it gives an eſtate tail. That was Glover v. Stre- 
theff. 2 Bro, C. C. 33. I agree, if you can find words to tie it up, 
they will control it : otherwiſe I muſt give the natural effect to the 
words, From the time of Beauclerk v. Dormer, 2 Ath. 308. the 


words * die without iſſue muſt be taken indefinitely. The reaſon 


Is obvious, the meaning of the words, as fixing the period, muſt be 

the ſame in the ſame will; though they may | have a different opera- 

tion as to real and perſonal eſtate, In Dau v. Lord Chatham (a) 

the whole contemplation of the argument in ſupport of the decree 

of the Lords Commiſſioners was, that the rule in Shelly's caſe could 

dot apply to a bequeſt purely of perſonal property; the reaſon of 
' Hum 347+ 6 Bro. P. c. 450, 


Vox. III. D d it 


4 


rü 


Lates in Chancery, 


1796. it does not connect itſelf with perſonal property. The diſtin ion 
ESE taken by Lord Talbot in — v. Hutchinſon, 3 P. ill. 258, 
. that where the words would give an exprels eſtate tail, the con- 
| ſtruction of law muſt obtain, but where only an implied eſtate tail 
it ſhould not, was very much laboured in Dato v. Lord Chathan 
for in that caſe there was manifeſtly an expreſs eſtate for life, and 
| there were circumſtances to ſhew, how anxiouſly the teſtator en. 
deavoured to reſtrain it to an intereſt for life. From the manner 
in which the queſtion was left to the judges, and from ſome notes, 
have concluded, that that diſtinction is exploded; and that it is to 
be taken as a general rule, that where the words would raiſe an 
eſtate tail in real eſtate, they will give the abſolute property in per- 
ſonalty; and if there is no diſtin expreſſion to reſtrain it to the 
time the law allows, the conſequence muſt aaa whatever i is the 
Intention. 


= 
1 


. ——— —— — 
* 


Win regard to this cauſe I have little difficulty. I muſt ſet ou 
with a confeſſion, that I cannot reconcile the jarring parts of ths 
will with each other, nor with confidence pronounce, what really 
was the intention. The words are. ſo inapplicable, that it is upon 
the whole a matter of real uncertainty, whether the latter part, 
' which is a ſort of comment upon the firſt, ought. to control it, and 
whether they do not by dividing the property violate the real in- 
tention. It was firſt directed, that they ſhould divide it between 
them. Afterwards, after this ſtrange long diſpoſition of the farms 
in Wales he gives it to them ſo, that it ſeems, that Mary ſhould take 
firſt, and Catherine only in remainder; and then upon failure of her 
iſſue he calls in Sarah Medhurft; limiting her to an intereſt for life, 
and not giving it as matter of inheritance to her children, but to be 
divided among them. There is nothing here except the promiſ- 
cuous uſe of the words * children” and * iſſue, that creates any 
doubt. I think, though the teſtator had no real eſtate, yet when 
he mentions real eſtate, I muſt take him to mean the words to 
operate, as they would upon real eftate; and I muſt extend the 
word children by the word“ iſſue.” There is not a doubt, that 
Mary Williams would have had an eftate tail in land; and if fo, ſhe 
would have an abſolute eftate in perſonal property. The two parts 
of the will are quite irreconcileable : but I have only to pronounce, 

that the limitation to Mrs. Medburft is too remote. 


+ 
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rr v. MUNNETHORPE, 


Torge Gatte deviſed to Pofeph Boyer and William 8 
their heirs and the heirs of the ſurvivor his dwelling houſe 


| Cafile Gate in New Malton, © and alſo all my lands, hereditaments, 
4 and premiſes, which I myſelf purchaſed, not thoſe, which I and 
my mother purchaſed, of James Hrbbletbwaite Eſq. ſituate in 
«Norton im the faid county of Yor, arid alſo all the tithe eſtate 
« ſituate im Norton aforeſaid, which I alſo lately purchaſed of the 
«4 ſaid Fames Hebblethioaile, upon truſt; that 3 the ſaid Tefehb 
Boyer and Wilkam Min nerborpe, or the ſurvivor of them, or the 
© heirs of ſuch ſurvivor, ſhall and do as ſoon after my deceaſe, as 
4 conveniently may be, make ſale thereof for the beſt price or 
« prices, that can reaſonably be had for the ſame; and out of the 
« monies ariſing by ſuch ſale or ſales pay all my juſt debts and fu- 
4 neral-expences; and then put and place out at intereſt all the re- 
ſidue of the ſaid monies, and pay the intereſt to grow due for the 
«4 (ame, unto my brother George Simpkin for and during his natural 
« life; and after his deceaſe to pay the ſaid principal money unto 
and among my nephews and nieces hereinafter named, and in 
<4 ſuck proportions as hereinafter mentioned: that is to ſay; to my 
4 nephews Thomas Cray, Timothy Gray, and Thomas Donkin, and tb 
my nieces Auna Gray, Jane Gray, Catherine Gray, Sarah Donkin, 
and Anne, the wife of John Donkin my nephew, the ſum of 50l. 
„a- piece; and then pay all the reſidue of the ſaid principal money, 
by "i wh We be, unto my nephew Lan Gray. th 


"The teftatbr deviſed another real eſtate to his brother George 
Simphin in tail, appointed him ſole executor, and died on the 27th 
of March 1768, the day after the date of his will. The executor 
proved the will: but as he was an ignorant man, the truſtees of the 
real eſtate took poſſeſſion of the perſonal property and ated for him 
in the -execution of the will. They alſo ſold the lands deviſed to 
them for 1592 .; which they applied towards payment of the teſ- 
tator's debts amounting to 21537. 4s. 114; and the remaining 
| 4ebty were paid out of the perſonal eſtate. An account to that 
effect was delivered by Boyce, the ſurviving truſtee, to the widow 


and executrix of George Simplin in 1771. The bill was filed by 


the perſons intereſted i in the reſidue of the produce of the ſale of 


APA 25h & 


with 100 yard and kiln thereto adjoining and belonging, ſituate in 


the 


bib. 


este in 
truſt to ſell 
ſor payment 
of debts and 
faneral ex- 
pences, with 
a particular 
diſpoſition of 
the ſurplus 
money : the 
perſonal 
eſtate not 
being other- 
wiſe diſpoſed 
of than by 
the appoint- 
ment of an 
executor, 
who was not 
one of the 
truſtees, is 
firſt liable to 
thedebts c. 
eſpexially as 
the produce 
of the ſale 
was not ſuf. 
ficient for 
them. 


An old ae- 
count ſhall 
not be un- 
ravelled ; 
though ſet- 
tled upon an 
erroneous 


principle, 


-Caſes'in Chanetty. 

. the truſt eſtate under the will to have the ſums given t to them out 
of that fund paid and the accounts taken; and it prayed, that, if 

tte ſaid fund, or any part thereof, had been paid in diſcharge of 

tte debts and funeral expences in exoneration of the petſonal 

| what had been ſo paid ſhould be ym 1 78 out of the perſona 


| 1 . * Mr. Daniel * the plaint! 15 —There is 
nothing to exempt the perſonal eſtate from being firſt applied. 

The mere conſtitution of an executor, together with a truſt to ſel 
for payment of debts, will not amount to an exemption of the 


pPerſonal  eſtare, Walker: v. Fackſon, 2 Ath, 624. 1 Will. 24; in 


which Lord Hardwicke puts his decree upon the expreſs bequet 
of the perſonal eſtate; and ſays, Adams v. Meyrick, 1 Eg. Ab. 271. 

was a weak deciſion; and it met with farther diſapprobation in 
Stephenſon v. Heathcote before Lord Keeper Henley (a), and in The 
Duke of Ancaſter v. Mayer, 1 Bro. C. C. 454, in both of which 
the perſonal eſtate was not exempted. Mead v. Hide, 2 Vern. 120. 
Samwell v. Wake, 1 Bro. C. C. 144. Lord Inchiguin' v. O'Brien, 
Amb. 33. 1 Wil. 8a. 5 IN "nv; | 


Solicitor General and Mr. Wetherell for the widow and executris 
of George Simphin,—The legacies being expreſsly given only out 
of the real eſtate, the perſonal eſtate cannot be applied to them: 
Hone v. Medcraſt, 1 Bro. C C. 201. The intention is, that the 
executor ſhall take the perſonal eſtate beneficially and as an intire 
fund, ſubject only to the expence of probate, Webb v. Jones, 
2 Bro. C.C. 60. Lord Kenyon there ſays, there is no magic in 
words; but if the intention is evident to exonerate the perſonalty, 
it muſt be exonerated, Where the direction has been to {ell 
the eſtate out and out, and to convert it into perſonal eſtate, 
and give it in that character, the reaſoning, that the perſonal 
muſt be applied firſt as the proper fund, does not hold, but 
much flighter words will in that cafe be ſufficient to ſhew the 
intention to exempt it. In Stapleton v. Colvile, For. 202. Lord 
Talbot argues upon the ſuppoſition of a diſtinction between 2 
mere charge. or truſt for payment of debts and an expreſs deviſe 
to ſell and convert the property out and out; and he refers 
to Banfield v. N. /yndham, and Wainright v. Bendlows, Pre. Ch, 101, 
451; 2Vern. 718. In Feltham's caſe, 1 Eg. Ab. 271. 1 Lu. 203. 


. (a) Stated in The Dale of Ancafter v. Mayer. 2 
3 


wy 10 chanetty. 


jt was aſſerted at the bar, and admitted by the Maſter of the Rolls, Met 


that where another fund is provided, an executor (hall be exone- 
rated; but not an adminiſtrator; and that © cafe has been often 
cited without "diſapprobation. In Med v. Hide ole queſtion 
was, whether the Executor having a” legacy could as ſuch take 
the perſonal eftate ; for it really was perſonal eſtate to be diffributed 
among the next" of kin; and there was no doubt, that if there 
was no executor, it niuſt in the hands of the admiitilfirator 
be applied te debts notwithſtanding à particular | charge. In 
this caſe the particular diſpoſition of the reſidue of "the 
produce of the ſale ſhews the intention to convert it into perſonal 
eſtate. Nothing being given to the executor out of the per rſonal 
eſtate, his title againſt the next of kin is clear. The truſtees being 
directed to pay all the debts and funeral expences are put in 
the place of executors, This has been for near thirty years 
treated as the property of Gcorge Simplin, who, is an heir at 
law dilinherited to the extent of the ſale. In Stephenſon v. Heath 


cote there were particular circumſtances. It was not a deviſe to ſell 
out and out; but a charge upon an intailed eſtate in the form 
of a power to ſell given to the wife, who "was alſo the exe- 
cutrix; and the circumſtance, that the executor is the perſon 
to diſpoſe of the real eſtate, has been often relied on to ſhew, 
he was intended to take beneficially only the reſidue after debts 
paid. The truſt being to raiſe ſo much, as ſhould be full 4 ly ſufficient 
to ſatisfy all his juſt debts and funer expences, according to the 
note J have, the word * fully” was of great force; ſhewing, it was 
only intended in aid; and the word“ reſidue” was.confidered to 
mean ſubject to debts, nothing but a tobacco-box having been 
given out” of the perſonal eſtate. Lord Incbiguin v. O'Brien falls 
| vithin thoſe caſes, where the perſonal eſtate and the reſidue of 
the produce of the real are given to the ſame perſon ; and fo much 
as ſhould not be ſold was given in ſtrict ſettlement. Dolman v. Smith, 

2 Vern, Pre. Ch. 456. went upon the circumſtance, that the per- 
ſon to have the real and perſonal eſtate was the ſame, and the 
aze of that perſon. The words diſpoſing of this real eſtate ate very 
ſtrong. As to the neceſſity of an irteſiſtible inference i in Brummel 
Y. Prothers, 16th December 1795, but not yet decided (a); the 

"des of the Rolls did not like that expreſſion. | | 


Lord C88 NeELLoR.— The Court is bound to give effect to all 
the will It is very clear, the teſtator meant by the ſale of the 


| (a) That caſe is now determined. See the next caſe but one. 
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Tbe Court 
is bound to 
give effef to 
- all the will, 


Caſes: an- 8 


oa eſtate to provide a fund for his debts... It is equally hw he 
ſuppoſed, there might be a reſidue; of which he diſpoſes; and 
then after anſwering all theſe payments he ſuppoſes there will 
35 be Rill a reſidue, and gives that to another perſon. Then as t, 
the perſonal eſtate, there is no mention of it in the will, except 
the mere nomination of an executor. No caſe comes up to that, 
that the mere nomination of an executor, though under eireumſtances, 
that would give to him beneficially the, perſonal eſtate, and Not 
make it diſtributable to the next of kin, ſuall have the ſame effec. 
as a diſtiuct ſpecific. gift of it to an individual; as there was in 
Bamfield v. Wyndham, and Wainwright v. Bendloes ; and it would 
be a ſtrong concluſion, when the effect would be to defeat thoſe 
gifts, the teſtator has clearly intended to make, if there ſhould be 
a fund out of the produce of the ſale of his real eſtate. They are 
not ſtrictly legacies: but they are certainly in the nature of 
legacies ; and the defendant's conſtruction would in effect give 
to a perſon only nominated executor a right to all the perſonal 
eftate in oppoſition to thoſe perſons, who are entitled to thoſe 
_ , farms by the will. Therefore I have no difficulty | in holding, 
that the perſonal eſtate, not particularly given to. any one, but 
merely attached to the perſon of the executor, ſhall be liable in 
the firſt place. Upon that ground I ſhall direct an account: 
but there is no poſſibility of unravelling, the account, that has 
been ſettled. © Whatever has been taken as an account ought 
to ſtand. What I mean is, I ſhall not give directions, that ſhall | 
oblige them to take the account, as if it was a recent tranſaction. 
If they can ſhew any part of the perſonal eſtate and trace it, well 
Cofts. and good. The coſts muſt come out of the fund; and the reſidue, 
after paying the coſts, and the ſeveral ſums of gol. muſt be paid 

over to the nephew Jobn Eray. | 


In Stephenſon v. Hatbeote, the truſt to ſell ſo much of the real 
eſtate, as ſhould be fully ſufficient to ſatisfy the debts, c., the word 
fully might have helped thoſe, who contended for the exemp- 
tion of the perſonal eſtate. It might be _—_ to ſignify not 


partially (a). 
00 des the wht following caſes. 


d 


Coles 1 b eee. 
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Me Scl deviſed all her freetiold, copyhold and leaſehold, 
meſſuages, lands, tenements and hereditaments, parts and 
ſhares of meſſuages, lands, tenements and hereditaments, and all 
her real eſtate, to two truſtees, upon truſt after her death with all 
e ſpeed to fell, diſpoſe of and convey, either together or 

in parcels 1 for the beſt price, that could be procured, all or, any 
= of her faid real. eſtate, and with the money ariſing from the 
fale, to pay off and diſcharge all the mortgages and incumbrances 
in any wile affecting the real eſtate and alſo, all other her juſt 
debts and funeral expences; and to lay out the ſurplus i in ſtock ; 
and to pay and apply the clear rents and profits of her real 


come and produce of the money ariſing from the ſale after pay= 
ment of the debts, for the benefit of her friend Toſe ph Welch for 
life; and after his deceaſe to convey, apply and diſpoſe of, all ſach 
parts of her real eſtate and the produce thereof, not ſold or applied, 
to the heirs or heir at law of her couſin Milliam Coclell. The teſta- 


eſtate, or ſo much as ſhould not be ſold, and the clear annual in- 
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Under a de- 
viſe to ſell 
and pay 
debts and ſo- 
neral expen- 
ces the per- 
ſonal eſtate 
was exempt- 
ed without 
expreſswords 
upon the evi. 
dent inten- 
tion, 


trix then gave her family pictures, a worked bed-quilt, a pair of 
ſheets and ſome other articles of perſonal property, to her heir at 


law... She gave ſeveral legacies to ſeveral perſons, and 5ol. to each 


of her two truſtees over and above a reaſonable recompence for their 
trouble, which ſhe directed them to retain out of the truſt premiſes, 


Then after giving ſeveral other legacies ſhe gave 2004, to be paid 
by the faid truſtees after the deceaſe of Teſepb Welch to ſuch per- 
ſon and perſons and in ſuch manner and form, as he ſhould by any 
deed or writing under his hand appoint. All the reſt and reſidue 
of her perſonal eſtate and effects whatſoever not before ſpecifically 
diſpoſed of ſhe gave and bequeathed to the ſaid Foſeph Welch, his 
executors and adminiſtrators, upon truſt to pay, apply and diſpoſe 
o, the Tame, to ſuch perſon and perſons and in ſuch ſhares, as ſhe 
ſhould by any writing to be executed by her appoint; and for de- 


Welch for his own uſe and benekit; and ſhe then appointed him 
executor. . 


The teſtatrix died Bey ON having 8 any appointment. 


diſpoſed 


fault of appointment ſhe gave the ſaid reſidue to the ſaid To ofeph : 


The only queſtion Was, whether the perſonal eſtate not ſpecifically. 
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diſpoſed of or the real eſtate ſhould be ke 1295 in ace the 


debts. 


_ Maſter f hs Rolls —This, is one 1 thoſe GA - come ſo 
often before the Court, and which have given riſe to ſuch difference 
of opinion upon the Bench, that it cannot be wondered, that! have 
taken ſo much time both in this and in Brummel v. Protbero, the 


Ny next cauſe, that ſtands for judgment, and upon which I confeſs, if 


the conſideration of the one did not mvolve that of the other, | 


mould not have taken ſo much time: but this cauſe has given 


me more pain than any other, that ever came before me: however 


upon full conſideration of the will, and fully ſubſcribing to the 


principles, that ſwayed the court in the Duke of Ancgſter v. Mayer, 
1 Bro. C. C. 454, I am perfectly ſatisfied, this teſtatrix did intend 
to give her perſonal eſtate to Fo/eph Melch exempted from the pay- 
ment of debts. The caſes are very numerous ; and great judges 
have differed upon them. Some have thought the words ſufficient 
to exempt the perfonal eſtate: others have thought, they did not 
afford that demonſtration. The caſes are all ſubjoined by Mr. Cox 
in a note to the caſe of Haſlewood v. Pope, 3 F. Mill. 325. 1 ſhall 
not go into the circumſtances of theſe caſes. There are certainly 
many ingredients in this, that ſeem to have been relied upon by 


judges, who have thought the perſonal eſtate not exempt. The 
_ circumſtance, that the truſtees are not the executors, affords a ſtrong 


all thoſe charges, that naturally fall upon it. The ſubſequent words 
of the reſiduary clauſe convince me, that ſhe did not mean to give 


inference as to the” real intention, and is always favourable to the 
exemption of the perſonal eſtate; and I deſire to have it underſtood, 
that though the words“ funeral expences” compriſed in this truſt 
occur in ſome of the caſes, and are held not to have any conſiderable 
weight, yet that is, where the truſt fund is given to the executors, 
to whom the perſonal eſtate is afterwards given; and I cannot but 
think, that where the truſt fund is given with ſuch general words to 
truſtees, who are not the executors, upon whom the funeral ex- 
pences would naturally fall, it does afford a conſiderable argument, 
that the teſtatrix did not mean the perſonal eſtate to be the fund for 


it to him as executor, but as a ſpecific legacy, and exempt from the 
debts; for ſo far from being given to him as executor, and his being 
entitled to it as ſuch, it is given to him upon truſt to diſpoſe of it 
according to her appointment, and for default of appointment, for 
his own ule; and then ſhe makes him executor. 5 


* 


* 


| Coles: in Chancery. 
1 late the prinoples, . fo often com- 


mmeated on, and are ſo fully laid down in the Duke of Ancaſter v. 


Mayer, that unleſs there are words, not expreſs, but tantamount to 
expres, ſo as to afford. demonRration plain, that the perſonal eftate 
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is intended to be given as a ſpecific legacy and exempt from the  * 


payment of debts, it ſhall he taken ſubject to them. Great ſtreſs 
was laid in the argument upon the word“ reſidue; ; and it was ſaid, 
Lord Thurlaz in the Duke of Ancaſter v. Mayer laid great ſtreſs 


upon that word. 1 think, in that caſe a great deal of argument did 


ariſe from chat word, as there applied: but I cannot read this will 
without giving to the words “ reſt and reſidue” a meaning totally 
diſtindt from reſidue after payment of debts; for thoſe words 
coupled with the words * not ſpecifically bequeathed” mean only 
{uch parts of the perſonal eſtate, as are not ſpecifically given; which 


alludes to what the had before given to the beir or to the leaſehold . - 


eſtates given'tothe truſtees, There are ſo many ſhades of difference 


between the Duke, of {nco/ic? v. Mayer and this caſe, that a thou- 
{and arguments might ariſe in that, that do not ariſe in this; and 
unhen I read Walker v. Fack/on, 2 Ath. 624. before Lord Hardwicke, 
who. certainly differed from Lord Talbot, and when I read Lord 
Thurlow's judgment in the Duke of Ancgfer v. Mayer, I cannot 
think, the word “ reſidue?” bears upon this caſe, as it did on that; 
for there the truſtees were likewiſe executors. The teſtator gave 
all his perſonal eſtate to the perſon entitled to the rents and profits 
of his real eſtate. It 1 is not given as. a reſidue, as here: but all bis 
perſonal eſtate ſo given he himſelf afterwards calls by the name of 
reſidue; and then, upon which Lord Thurloz very juſtly laid the 
greateſt ſtreſs, and which, I think, put it out of the power of the 
court to exempt. the perſonal eſtate, he nominates the ſame perſons 


executors of his will, who were truſtees for the payment of the 


debts; and directs them to diſcharge his funeral charges and all hi 
| debts and legacies, as ſoon as they ſhould become due and payable, 
a counſel ſhould adviſe, and to fatisfy themſelves out of his perſo- 


nal eſtate or the truſt fund, all diſburſements, expences and charges, 


they ſhould be put to in proving or in the execution of the will. 
Lord Thurlew thought it too much to fay upon ſuch a gitt, the 
trultees holding both funds, and having an option to pay gut of both 
| promiſcuouſly, that the pexſonal eſtate was intended to be exempt. 
Great doubts were entertained upon that caſe at the time, but I 


| molt heartily ſubſcribe to it. But Lord T; Bur laae there ſays, What 


has impoſed a moſt. grievous taſk upon the court, that it is too late 
. n Ff 10 


* 


©. Ties wm Chancery.” 

1796. to ſay, expreſs words are neceſſary. There are many caſes dete. 

wer mined in favour of the perſonal eſtate, which Tſhould have had prez 

difficulty to acquieſce in. Adams v. Meyrict, 1 Eg. Ab. 271. u 

very weak caſe. In Stapleton v. Colville the circumſtance laid hold 

of by Lord Talbot does not ſatisfy my mind; nor does it ſeem +, 
1 have fatisfied Lord Hardwicke and Lord Thurlow: vis. the mere 

circumſtance of the executoy having a power to raiſe ſo MA out 

| of the term, as would be ſufficient for the debts. I have felt great 

0 anxiety and difficulty for fear of drawing ſo nice a line, that judgez 

| aan hardly tell how to guide themſelves in determinations of this 

ſort. .I have looked very carefully at Walker v. Jackſon ; and i 

muſt be remembered, that Lord Hardwicke, who determined tha 

| caſe, thought the words not ſufficient in Lord Inabiguin v. O'Brien, 

Amb. 33. 1 Wii $2. In the former he conſidered all the caſe, 

In applying that caſe to this 1 am perfectly ſatisfied, that if he va 

right in the conſequence, he drew in that caſe, I am warranted in 

that, which I have drawn in this. It was upon the codicil, that 

Lord Hardwick? opinion turned, as affording a preſumption for 

the exemption of the perſonal eſtate: but if the report is right, he 

did not reſt merely upon its being by way of codicil ; but thought, 

that if it had been in the will, it would be a ftrong caſe for the 

Codicil is to Exemption of the perſonal eſtate, So I think; for the codicil is only 

parcof n4 part of the will; and it is to be taken altogether. This teſtattix 

wall. having given this fund in the largeſt words to pay all mortgages and 

incumbrances and all other debts and even her funeral expences, to 

perſons, who are not thoſe naturally to pay them, gives the reſt and 

reſidue, not before ſpecifically bequeathed, to the perſon, whom the 

makes executor; but not as executor; for ſhe had an intention of 

appointing it; and then in default of appointment ſhe gives it to 

him for his own uſe. Compare thoſe words with Walker v. Jack- 

Jon, L think, I am perfectly warranted in ſaying, there is demon- | 

ſtration plain, that ſhe did not mean to give it to him as executor, 

but ſpecifically for his own uſe and benefit and exempt from the 

payment of debts. I have had great difficulty; and am much 

afraid of breaking in upon eſtabliſhed rules; which 1 never deſire 

to do. There is a caſe, which is not reported; and was ſuggeſted 

by me; aud deſerves ſome account, to ſhew, that the principles of 

it are not broken in upon. It is Gill v. Hough, Feb. 1774; in 

which I was counſel, The Court thought the; perſonal eſtate 

exempted. That depends upon a very different principle. It was 


KnowL ron, 


* 
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neither a charge for * nor a « devi for payment of debts; for! 
| am 


„ \ 1 q F 4 K. 2 ; 


am not one of thoſe judges, who think SOR is much difference, 


whether it is the one or the other, unleſs there is demonſtration, 
chat the perſonal” eſtate” is intended to be exempted. That caſe 
was, not a charge upon the real eſtate, but an expreſs direction and 
declaration, that the debts, funeral expences and charges of probate, 
ould be paid out of the real eſtate; and the teſtator then gave his 
perſonal eftate"to his wife, except a leaſehold eſtate in Stockport; 
which be gave to another. The heir was an infant. The Court 
has never gone the length of ſaying, that in ſuch a cafe the real 
eſtate is not particularly appropriated; and from tae very appropria- 
tion n the perſonal « eſtate is | exempt. - F 


Fully coldtetiiog 1 in the Duke of Ancaſter v. Mair I am per- 
fealy ſatisfied. that I am warranted in holding, that chis perſonal 


eſtate i given to He 9055 | ern exempt wo Xue payment of 
debts 25 with Wy | 
| {6s} 805 the preceding and two FERN caſes 


1 BRUMMEL v. PROTHERO. 


ny Blewitt deviſed all his manors, meſſuages, lands, tenements 
and hereditaments, and all his real eſtate, whatſoever and 
whereſoever and” of what nature and kind ſoever, in poſſeſſion, re- 

verſion, remainder or expectancy, with their and every of their 
appurtenances,” unto | Thomas Prothero and his heirs, to, for and 
upon the ſeveral uſes, ends, intents and purpoſes, hereinafter li- 
nited, exprefſed and declared, of and concerning the ſame: that is 


to ſay, in truſt in the firſt place to pay all his juſt debts; / and alſo 


to and for the uſe, intent and purpoſe, that his mother Mary 


M Namara and her aſſigus ſhould after his deceaſe receive out of 


al and every his ſaid manors, meſſuages, lands, tenements and here- 
diaments and real eftate, an annuity or rent-charge of 120/. and 


ſo to and for this farther uſe, intent and purpoſe, that his four 


ſiſters of the half blood then living and their aſſigns ſhould from 


and immediately after the deceaſe of the ſurvivor of him and his 


vother during their reſpective natural lives have, receive and take, 
the ſaid manors, meſſuages, lands, tenements, 


out of all and every 
und hereditaments and all his real eſtate, an annuity or rent-charge 
= | hook Webb of 
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Where there 
is an expreſy 
directioa in a 
will, chat the 
debrs, ec. 
ſhall be pard 
out of the 
real eſtate, 
the perſon, 
to whom the 
perſonal is 
bequeathed, 
takes it 
exempt, 


To exempt _ 
the perſon. l 
eſtate under 
a deviſe for 
payment of 
debts the in- 
tention muſt 
appear plain 
ly on the 
will; and 
the court 
cannot look 
to extrin - 
circum- 
ſtances. 


1 2 


1796. 
3 


BrUMUEL 


V. 
ProTHERO. 


” Calts in; chomery. 


fot in equal ſhares and proportions; with Dower to ki, mother : 
and ſiſters to enter and diſtrein and take the rents, iſſues and pro- 


fits; and as to, for and concerning, all and every the ſaid manorz, 


| neſt lands, tenements, hereditaments and real eſtate, with 
: their and every of their appurtenances from and immediately after 


his deceaſe charged and chargeable with the payment of the (:i4 


annuities or rent-charges of 1207. and 200%. as aforeſaid, and ſub. 
Je thexeto, and to the means and remedies hereinhefore provided 


for the recoyery thereof, to the uſe of his brother Edward Blew; 
and his iſſue in ſtrict ſettlement; remainder to the uſe of his half 
brothers John and Michael M*Namara and their iſſue ſucceſſively 


- in the ſame manner; remainder to the uſe of. his faid ſiſters and 


their heirs, as tenants in common; and he directed his ſaid brother; 


of the half blood and their iſſue, when in poſſeſſion, to take the 


name of Blewitt. Laſtly be gave and bequeathed unto his ſaid 
brother Edward Blewitt all his monies, goods, chattels, rights, cre- 


dits, perſonal eſtate and effects, whatſoever and * and 
He appointed his 1990 brother po executor.” © > 


. The bill was filed” vyrdent creditors; and ke queſtion was, 


whaher the real br the NN eſtate 3 be firſt 3 in 
N A to _ N m U 


* 
. 2 


Mr. Richirits, 0 Mr. eee — 
This is ſtronger than Walker v. Jariſſom, a Aub. 624. being for pay- 
ment of all debts. The teſtator muſt have intended a benefit by 
the gift of the perſonal eſtate . It is too much to ſay, that by con- 
ſtruction of law only the perſonal eſtate thus given ſhall be applied 
in exoneration of another fund, which is expreſsly charged. In 
Webb v. Janet, 2 Bro. C. C. Go., the Maſter of the Rolls obſerves, 
there is no magie in words. Samwelt v. Wake, 1 Bro. C. C. 144 
was only a general charge upon all his eſtate, not uſing the word 
real“; and the perſonal eſtate was given as a reſidue. The cir- 
cumſtances of French v. Chichefler, 1 Bra. P. C. 19. and the Duke 
of Ancaſter v. Mayer, 1 Bro; C. C. 454. are alſo diſtinguiſhable. 
Bamfield v. Mynabam, Pre. Cb. 101. Stapleton v. Colvile, For. 202. 


Auderſin v. Col, Kynaſion v. Hungſton, | cited 1 Bra. C. C. 40, 
457. The intention muſt be collected, as in every caſe, from the 
wordaz unleſs we can go out of the caſe and ſee the guantum of the 


property. - The teſtator-eould not give all duden eſtate, if bi 
Mr. 


debts were to be taken out of it St 
| e he e a e 


dies in Chancery, 173 
I Graham, Mr; Lewis and Mr. Alexander for the deviſes in 1796. 
-emainder— There is nothing to imply an intention to exempt | . 
the perſonal eſtate. Samwell. v. Wake, the Duke of Ancaſter v. 0 
Mayer, and Hone v. Mederaſt, 1 Bro. C. C. 261, have furniſhed the 

rule, that there muſt be expreſs words or an inference, that cannot 
deceive, abſolutely. irreſiſtible and necelfary, Tt cannot be picked 
out of little.circumſtances. In the Duke of Ancaſter v. Mayer, Lord 
Thurlow wilhed, the court had held expreſs words neceſlary, as a 


rule of policy. Any view of the amount of the Property will not 
do, Andrews v. Emmot, 2 Bro. C. C. 297. 


Maſter of the Rolls, —1 ſhall x not determine it now. 1 will look 

at the will very carefully: but I will ſtate the principles, that will 
guide my determination. Firſt, I will not look out of the will as 4 
the ſtate of his affairs. I ſhall not be guided by the conſideration, 
whether he could or could not under certain circumſtances 'have 
intended what might or might not have been inferred from the 
ame will under other circumſtances. Secondly, as ito the irre- 
ſiſtible inference: T do not know what is meant by that. I admit, 
it muſt be ſuch an inference, as leaves no doubt upon the mind of 
the perſon, who is to decide upon it. It muſt be irreſiſtible to my 
mind, It need not be ſuch, that no man alive can doubt upon it: 
but it muſt not be a caſe of preſumption; for then we {ſhall get into 
that miſerable way of -explaining it by evidence. It is not like 
the caſe between the executor and next of kin, where the reſidue 
is not diſpoſed of; which, L ſay, is only, whether the teſtator did | 
or did not upon the whole intend at the time, that the executor | 
ſhould take it. That may be explained by evidence: this cannot; 
but muſt ſtand upon the will. There are, I am ſurg, caſes upon 

| theſe words: „ will, that all my debts mall be paid out of my 
* real eftate.” That, I take it, was determined to lay it upon the 
real eſtate only. There was a caſe of Ggſtill v. Hough (a) in the 
Exchequer, when I was very young at the bar; in which the words 
vere ſomething like thoſe. This is a caſe, which cannot very un- 
frequently have happened. I muſt be perfectly ſatisfied, before T 
decide, that the perſonal eſtate is exempted. In the Duke of An- 
cafter v. Mayer the Lords Commiſſioners were fatisfied: Lord 
Thurlow was not; and he Taid, nothing but abſolute ſatisfaQtion 
ee nguce” him to exempt the perioual eſtate. _ Irrefiſtible 3 5 wry 


| (4) See that caſe fates in the preceding Th. en 1 
| Vol Ill. Gg . 
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— Caſes (1 Chancery, . 
ference is not neceſſary even in the eaſe of an heir at law, In the 
known eaſe of a deviſe to the heir after the death of the wiſe 


15 inference is not — ds A to a W there is 0 
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Maſter of the Rolle —My determination 'in this caſe is diredy 


the reverſe of the laſt; for I am clearly of opinion, it is not ſuf. 
"ficient to exempt the perſonal eſtate from the debts. 
very attentively at the will, that the party ſhould not think it 3 
hard determination, becauſe different from the laſt. There is 2 


T have looked 


very wide difference between the two caſes. This. is ſtripped of 


£ [eras circumftance except that of a deviſe to a truſtee for payment 


of debts and a general bequeſt of the perſonal eſtate to the executor, 
There is no one caſe ſince French v. Chicheſter, the firſt upon the 


ſubject, in which ſuch words as theſe have been alone ſufficient to 


exempt the perſonal eftate. It has been over and over again de- 


Rol ts. 
May 12th. 


July zych. 


Though a 
general 
charge of 
debts upon 
a devifed 
eſtate will 
not prevent 
the previdus . 
application 
of an eſtate 
deſcended, 


yet if the de- „ein 
of 3 Per cent. conſolidated Bank Annuities upon the truſts after de- 


viſed eſtate 
is ſelected 
and appro- 
priated to 
the debts, it 
is Hable be- 
fore the eſtate 
de ſcended: 
but this ar- 


rangement 
doesnot bind - 
dhe creditor, 


cided, that ſuch words are not ſufficient to raiſe ſucha demouſtration, 
28 Ford Thurlow fays1 is neceſſary (a). jk» 
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MANNING u. SPOONER. 


VARLES Spooner by his will, dated the 14th of January 1785, 
after ſome ſpecific and pecuniary legacies gave all the reſidue 


of his perſonal eſtate to truſtees, in truſt to convert the ſame into 


money, and thereout in the firſt place to pay all his debts and fu- 
neral expences, and alſo the legacies therein mentioned; and if 
there ſhould be any ſurplus of the monies to ariſe from his ſaid per- 
ſonal eſtate, he directed, that it ſhould be laid out in the purchaſe 


clared. He gave all his meſſuages, plantations, lands, tenements 


and hereditaments, and all his real eſtates whatſoever, whether in 


poſſeſſion, reverſion or remainder, ſituate in the iſlands of Antigua, 
St. Cbri Mepber s and Tortola, together with all the buildings, ſlaves, 
horſes, mules, cattle and plantation utenſils and implements and chat- 
tels of all ſorts, therein or thereunto belonging, to the uſe of the 


laid truſtees, their heirs, executors, adminiſtrators and aſſigns, upon 


_ truſt, 


cas in Chancery, 
«alt that ue ſhould during the life of his wife, and wntil the fon 


of $000k.” 3 per cent. conſolidated Bank Annuities ſhould be raiſed, 
as after direQed; and alſo till ſuch farther ſum ſhould be raiſed, as 


after mentioned, cultivate and manage, and receive the rents, iſſues 


: and profits, of the ſaid plantations and eſtates, and apply the ſame, 
after paying and ſecuring ſome annuities therein mentioned, in 

payment of ſuch of his debts and legacies, as the refidue of his per- 
ſonal eſtate ſhould prove deficient in paying: and ſhould lay out 
and inveſt the reſidue and ſurplus of the annual rents and profits of 
the ſaid eſtates and premiſes from time to time in the purchaſe of 
3 fer cent. conſolidated Bank Annuities in the names of his ſaid 


truſtees, until the ſaid Bank Annuities together with the Bank An- 


nuities (if any), which ſhould be purchaſed with the ſurplus of his 
perſonal eſtate, ſhould amount to the ſum of Boool. 3 per cent. 
conſolidated Bank Annuities; and ſubject thereto, and after the death 
of his wife, he directed, that his truſtees ſhould convey the ſaid 
plantations, eſtates and premiſes, in the iflands of Sr. ©brifopher's 
| and Tortola to the uſe of his nephew hunger ford Spooner and his 


iſſue male in ſtrict ſettlement with divers remainders over; and he 


directed them to convey his faid plantations, eftates and premiſes, 
in Antigua to the uſe of his nephew Peter and his iſſue male in the 
ſame manner with divers remainders over; and he declared, that 
all the negroes, cattle, ſtock, plantation utenſils and implements, on 
and belonging to the ſaid ſeveral eftates ſhould go along with the 
freehold and inheritance of the ſaid eftates reſpectively. He gave 
1000/., part of the ſaid 80007. 3 per cent. annuities to his niece 
Mary Shaw, and the remainder of the ſaid 8000f. ſtock to ſeveral 


other nephews and abe and be ee his truſtees executors 


The 80 at the date of bis will was not ſeiſed of any real 


eſtates except thoſe, he had deviſed. Afterwards in Auguſt 1787 


died upon the 12th of May 1790, leaving his niece Jabella Spooner 
his heir; who; the will not having been republiſhed, entered upon 
the eſtate at rs: and 4 it for 42004. | 


Wi widow andone of the truſtees being dead, the will was efta- 
bilhedand the uſual accounts directed upon the bill of the ſurviving 


truſtee, A ſupplemental bill was afterwards filed by the ſurviving 


trultee, the deviſees and legatees, praying an account of the rents 
| $ and 


he purchaſed in fee ſimple an eſtate at Landford in Wilts, He 
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Caſes in Chantery: 
and profits of the Landford eſtate received by the n Tabells 
Spooner and of the purchaſe-money; and that in caſe the ſpecialty 
creditors ſhould have exhauſted any part of the perſonal tate, the 
legatees might ſtand in their place upon the real eſtate deſcended, 
The purchaſe money of the Lanaford eſtate was paid into court 
It was decreed, that the accounts ſhould be carried on in the original 


cauſe, The Maſter reported, that :5047/. had been received from 
me perſonal eſtate, and applied in diſcharge of debts and legacies; 


and that 9539“. remained due to the ſpecialty creditors for prin- 


vipal and intereſt, The cauſe coming on for further directions, the 
queſtion was, whether the deſcended eſtate was liable to the debts 
before the application of the fund to ariſe from the deviſed * 
under the truſt 4 in the will? 


Mr. ls and Mr. Thomſon for the deviſcer.— In Galton v. 


| bee 2 Ath, 424. Lord Hardwicke changed the opinion, he 


had firſt taken up in favour of the heir. Poti v. Corbet, 3 All. 
56. (a). The circumſtance, that the deſcended eſtate was pur- 
chaſed after the date of the will, is material: in the other caſe de- 
* one eſtate ſubject to debts and ſuffering the other to deſcend 


""s) Corbet Kynafton by his will ſubjefted his real VR to the payment of his 


| debts, and deviſed all his real eftates to'rroftees, their executors and adminiſtrators, 


for the term of goo years, in truſt for the ſpeedy, effectual and juſt payment of the an- 
nuities charged upon his eſtate and the intereſt money due to the ſeveral mortgagees 
theredf and the charges of the execution of the truſt in manner therein mentioned; and 
ab to the overplus of the {aid yearly rents, he declared bis will to be, that the ſame ſhould 
be ſetnpart and eſteemed ze a ſinking fund for the yearly and-gradoal diſcharge of the prin- 
cjpal | y of his ſaid debts, u. for the diſcharge of bond debts and debts by ſimple 
contract in the firſt place, and the mortgage debts, to be ſo diſcharged yearly and gradually 
one after another with all convenient. ſpeed, until the whole debts ſhould be folly paid 
off and diſcharged; and that then ſuch overplus money ſhould be put out at intereſt 
to increaſe the fund, He then gave power to the truſtees to ſell timber or other wood on 
any.part of his eftate, and to make leaſes forthree lives and to take fines thereon.; which 
money ſo to be raiſed by ſale of timber, leaſing and fines, he directed to be applied to in- 
creaſe and augment the ſinking fund ; with this proviſo; that if any of the creditors ſhould 
call ia .cheir refpeQtive debts, and his truſtees could not raiſe / he ſame by the ways and 


| means aforeſaid; or. by aſſigu ment of ſgch reſpeAlive creditor's ſecurities, then and.ſooften it 
| ſhould be lawful for hit truſtees to ſell and diſpoſe of to the beſt advantage all or any part 


of the (aid term of 500 years for. payment of ſuch debts, as could not be raiſed by any 
other the ways and means aforeſaid; snd if any overplus hold ariſe from ſuch ſale, be - 
reed it to be applied to increaſe the ſaid finking ſund; and he directed his truſtees to avoid 
ſelling, if poſũ ble, and not to put this power ig execution but in caſes of the laſt acd 
greateſt neceſſity, Where joſlice and his creditors abſolutely required it ; and not otherwiſe; 
and after the determination of the ſaid term of-500 years he deviſed his ſaid eſtates in firit 


ſetilement to Anna Maria Mytton and her iſſue male with remainders over. The. deſcended 


eſtate was purchaſed between the date of he willaed the date of a codieil, which .die 
2 2 £45. 35 1 N 
'3 8 "4 the 


Caſes in Chancery, 


We nieht be ſuppoſed to wean the latter to be exempt. Davies v. 
Topp, Wride vo Clark, 2 Bro. C. C. 259 u. 261 n. It is very k- 
cult to reconeile Lord Thurlow's opinion in Davies v. Topp with 
his opinion in favour of the heir in Donne v. Lewis, 2 Bro. C. C. 
257. This teſtator knowing, that his eſtates in the e Indics 
were liable to/all his debts generally, both by colonial acts and the 
fatule's Gio. 2+ c. 7. has expreſſed his intention, that they ſhould 

not be ſold for that purpoſe. This will amounts to no more than 
1 _ charge, and makes no ſpecial proviſion, 


Mr. Lligd, Mr. Grant and Mr. Allcock for the 81. n Donne 
v. Lexwis Lord Thirlow was clearly againſt extending the doctrine 
of the preceding caſes. He never was ſatisfied with Galton v. 
Hancochz under the circumſtances of which it certainly was extra- 
ordinary to infer an intention to exonerate the deviſed eſtate, 
Where the eſtate is purchaſed after the date of the will, as ſtrong 
an inference for the heir ariſes from its not being republiſhed as in 
the other caſe. There cannot be a more particular direction than 
that, till the debts are paid; the deviſee for life ſhall have nothing 
out of the eſtate; and though a general charge will not do, a par- 


ficilar truſt will. Here, knowing his eſtates were liable to all his 


debts, he had no other motive for the charge than to create a par- 
ticular ſpecial fund. This was at firſt an extremely doubtful equity. 
In the caſes d chere was a mere general charge. 


Maſter of the Rolli—The queſtion, whether the deſcended eſtate 
is liable before thoſe deviſed, depends entirely upon this poiat, whe- 
ther there is a ſpecific gift of any part of the eſtate for the purpoſe 
of paying the debts; or whether it is only a general charge for that 
purpoſe; for upon the doctrine, that is very fully laid down by 
Lord Thurlbw in Donne v. Lewis, there is no doubt of the manner 
in which the eſtate of a teſtator is to be applied in diſcharging his 
debts; That caſe had a yery full confideration and diſcaffion; and 
it was determined upon principles, that have been conſtantly ated 
upon fine and which maſt govern all fuch caſes. From that I 
collect, that there are four claſſes of eſtates to be applied to the 
debts: 1ſt, The general perſonal eſtate, unleſs exempred expreſsly 
br by plain impfication: adly, Any eſtate partirularly deviſed for 

the purpoſe, and only for the purpoſe, of payttig debts: 39ly, Eſtates 
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The order of 
applicatiop 
to debt: 3ſt, 
the perſonal 
eſtate, uvleſs 
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2dly, eſtates 
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deſcended: 4thly, Eſtates ſpecifically deviſed. The queſtion there. 
fore is in every caſe, where the conteſt is between an eſtate 


deſcended and an eftate alledged to be provided for the debu 


whether it is a general charge, or any part of the eſtate is ſelected 
for the expreſs purpoſe of paying the debts. If part is ſelected for 
that purpoſe, that part hall be applied before the deſcended eſtate, 

whether the teſtator had that eſtate before he made his will, or not. 
Lord Thurlow. in conſidering Galton v. Hancock, Wride v. Clark 
and Davies v. Topp, is clearly of opinion, that the queſtion i is, whe- 
ther the teſtator has ſel ected any part of his eſtates, which it was 
his will ſhould be firſt applied; or whether the charge his only to 


1 ſubject his eſtates to the payment of his debts; which otherwiſe per- 


haps could not be applicable to them. That will not make the de- 
viſed eſtates applicable in the diſtribution before thoſe deſcended. 
Then taking this caſe for my guide I am only to conſider, which 
is the caſe here; whether it is a general charge, or part is ſelected 
and appropriate to the debts; and the words are ſo emphatical a; 
fully to convey the priticiples, that will guide the deciſion; eſpecially 
when we conſider the nature of this property; which is 5 in 
the Mel Indie; and is Hable to all his debts independently of any 
will of his. But even if it was an Engliſb eſtate, which is not liable 
to all debts, even in that caſe I ſhould have thought, that a proviſion 


ol this ſort appropriating the rents and profits firſt to the payment 


of his debts, is a ſpecific gift, which muſt be firſt applied. I can- 


not conſider this as being a general charge for the purpoſe only of 


preventing any of his debts remaining unpaid; for the law of the 
country, where they lie, had ſufficiently provided for that; there- 
fore if it is to have any effect, it muſt be to appropriate this fund, 
and for no other purpoſe. If fo, the queſtion is, whether according 
to the prineiples laid down in Donne v. Lewis the plaintiffs have a 


right to call upon the heir, to whom the eſtate purchaſed after the 


date of the will has deſeended, to apply that eſtate firſt to the debts; 
and I am of opinion, the heir cannot be called upon to contribute, 
till that fund, ſo appropriated, not merely to take care that all the 


debts ſhall be paid, but for the particular purpoſe of the appropria- 


tion, has been exhauſted. The heir caunot avail herſelf of this 


except by being reimburſed out of the rents and profits of this truſt 
fund. She cannot poſtpone: the creditors. That was the caſe of 


Lingard v. Lord Derby, 1 Bro; C. C. 3i1. The teſtator may ar- 


_ range between his heir and deviſee; but not ſo as to take away from 


SS = 
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the creditor a fond, he has a right to come upon (0). But if cre» 
ditors ate not concerned, the plaintiffs have no right to call upon the 
heir; and the money muſt be paid to her; and the {upplemental 


pill muſt be diſmiſſed (5). 4 An 
© (4) See Hughes v. Doulben, 2 Bro. C. c. 614. (8) See the three preceding caſes. 


TAYLOR, v. LANG FORD 


— Draper by his will, after direttiog his debts to be- paid, and 
giving ſome ſpecific articles to his wife, ordered all the refidue of 
bis eſtate to be turned into money, and after making a proviſion for 
| his wife for her life, directed the intereſt and produce, thereof to be 
paid to his two ſiſters Hannah Lang ford and Alice Cbegſeman ſhare 
and ſhare alike during the term of their natural lives; and after 
their deceaſe the principal to be paid to their children fhare and 
« (hare alike: but which-ever ſiſter died before the other, then the 
« ſhare, which was ſo paid to her, ſhall be paid to her children in 
6 equal proportions: but if ſuch ſiſter ſo dying ſhould leave no 
„children, then the intereſt and produce to be paid to the ſur- 
* vivor for her life as aforeſaid.” The delator then — 
executors. | 


Alice Cheeſeman died without leaving children. Hannah Lang-. 
ford had two children at the death of the teſtator, and two others 
afterwards: but Mary Taylor the plaintiff was her only child living 
at her death; and the queſtion was between her claiming the whole 
in that character and the aſſignees of the ſhares of two of the other 
children, Under former orders in the cauſe the intereſt was or- 
dered to be 1 to Hannab Lang re for her Wes *. 


Mr. Lloyd and Mr. Sear, far the eine iff. Arbe Une * veſting 
vas ſuſpended until the death of the ſurvivor of the ſiſters upon the 
particular eircumſtances. The words leave no children” muſt 


either left no children living at her death it was 40 go over; and 
then according to Spencer v. Bullock, (ante vol. 2. 687.) it could got 
be a veſted Intereſt 1 in children then living or thoſe coming in ee 1 in 
the life of the tenant for life. Till the death of the mother it was 


wpoſlible to know what children ſhe might leave. There muſt be 


mean at her death. 171 is clear, the teſtator had in his idea, chat if 
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but if ſhe 
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7796. che ſame concluſion upon both ſhares, both being ziven in the fn. 
Taro words and ſentence. This is an exception from the general rule 1 
Loris. favour of veſting. CͤͤĩͤĩõB 65 4h © TAR 


uA. Cox and Mr. Fobyfon for the affignees of t00 of the olle 

children, — The general rule is eſtabliſhed by De Vifme v. Mell, 
and Attorney General v. Min, 1 Bro. C. C 386, 537. and many 
other caſes, and was admitted in Spencer v. Bullock. There are ng 
eircumſtances in this caſe as in that. The firſt words completely 
diſpoſe of the property after the deceaſe of the two ſiſters, by words, 
that clearly give it to al the children; and there #8 nothing to undo 
that in the ſubſequent expreſſions ; which are only applicable to the 
life intereſts · of the two ſiſters, and do not touch the principal. 


Maſter of the Rolls. I cannot. control theſe general words by 

this, ſtrange expreſſion; for the conſequence of that conſtruction 

would be, that though there might have been many children, ya 

if the ſurviving ſiſter died without leaving any children, it would 

be undiſpoſed of. The principal reaſon in Spencer v. Bullock was, 
I think, that there were three children at the death of the teſtator, 

and he makes a diſpoſition of it in the event of there being only 
one child, Therefore I held the time of veſting ſuſpended. This 
property veſted in all the children. 
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7 Bryager deviſed and bequeathed all his eſtates free- 


A'limitation, 


that will oF hold and leaſehold and copyhold at Boſbury and ſeveral other 


pee lie. places mentioned jc the gounty of Hereford, and alſo all the cfates 
fame effe&t freehold lands and premiſes, which were given to him by his couſin 
vpon an - Thomas Brydyes, in the counties of Hereford, Brecon and Radu, 


equitable 


_ eltae: there. then in poſſeſhon''of Arthur Holder and Francis Johnſon, to bis 


Pod 


whole legal fee, : 


fore a deviſe _ ._ | ö ; 4 
” ny wy wife Catherine Brydpes, "Edmund Brydges, Francis Brydges, an 
ebts, an * £59 05 tag? ; 
__ 2 Ly Kempe Bryages, to have and to hold to them and their heirs to the 
draft for B. Ale of them and their heirs in truſt and confidence, that they and 
for life, re. me e $0605. EN. n | 
mainder to thecheirs male of his body, is an eſtate tail in B. _ . g | 
To create a merger of the equitable in the legal <TD their anion, the intereſt in each wie be the 
ſame; a equitable recovery therefore barred an equitable remainder in tail, in the perſon, who ba 


the 


42 


nn Ganteky, 
whe — the heirs'of ſuch furvivor ſhould out of the rents, 


*Tues and probts, or by ſale, mortgage or other diſpoſition thereof, 
c1iſe ſo much money as would pay off the ſeveral mortgages, the 
premiſes were ſubje& to, and alſo all his debts, that he owed upon 
bond or other ſecurities mentioned in a paper incloſed in his will; 
and after payment of all his debts he directed his ſaid truſtees to 
convey his eſtates and premiſes, that ſhould be left unſold, to ſuch 
perſon and perſons, to whom he had deviſed his eſtates at Tiberton ; 
and he deviſed to his wife his eftates freehold, leaſehold and copy- 
bold, at Tiberton. and other places mentioned in the county of 
Herford, the copyhold being ſurrendered to the uſe of his will, to 

have and to hold the ſaid manors, meſſuages and premiſes, to her 
for and during the term of her natural life, ſubject to waſte, for her 


better proviſion and maintenance; and he deviſed ſome eſtates given 2 0 


him by the late Dr. Brufter in the city of Hereford to his wife, 40 
have and to hold for and during the term of her natural life; and 
after her deceaſe he deviſed the ſame to ſuch perſon and perſons, to 
whom he had deviſed his eſtates at Tiberton; and from and after 
the deceaſe of his wife he deviſed and bequeathed the aforeſaid 
eſtates at Tiberton freehold, leaſehold and copybold, to Eamund, 
Francis, and Kempe, Brydges, to hold to them and their heirs to the 
uſe of them and their heirs in truſt and confidence, that they ſhould 
collect, receive and take, the rents, iſſues and profits thereof, and 


apply the ſame every year in the paying of his debts and mortgages, 


and in paying the fum of 400017. to his two grandchildren, Catherine 


and Anne Brydges, to be equally divided between them after all his 


debts were paid off; if they were not paid off by his-grandlon, to 
whom he had left his eſtates; and from and after the payment of 
all his debts either in manner, as before dire&ed, or by the perſons, 
who ſhould be in poſſeſhon of his real eſtates according to his will, 


he gave, deviſed and bequeathed, the ſaid eſtate at Tiberton and pre- 


miſes aforeſaid to the ſaid Zdmund Brydges and his heirs, to hold 
the ſame to him and his heirs, to the uſe of him and his heirs, in 
truſt nevertheleſs to and for the ſeveral uſes and purpoſes following: 
that is to ſay; to the uſe of his grandſon Francis I iiliam Thomas 
Bridge, during his natural life: and after his deceaſe to the uſe of 
the heirs male of his body lawfully iſſuing; and for default of ſuch 
illue to the uſe and behoof of the faid Eamund Bryages, eldeſt ſon 
of his late uncle Edmund Bryages, and the heirs male of his body 
lawfully iſſuing; and for default of ſuch ifſue, to the ſaid Francis 
Zryages, ſecond fon of his 4 uncle, and the heirs male of bis body 

Vor. ut,” TN Ian lawfully 
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der to the firſt and other Wo: of the * ſucceflively in tail 
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lawfully iſſuing, and for default of ſuck iſſue to "TOR Brydyes wi | 


the heirs male of his body lawfully iſſuing, and for default of ſack 
iſſue to his ſon in law Edmund Bryages, ſecond ſon of his- unde 
Marſhall Brydges, and the heirs male of his body lawfully ſuing, 
aud for default of ſuch iſſue to the uſe of his own right heir; for 
ever. After giving ſeveral legacies, the teſtator gave all his petſo 


2 eſtate to ws wife, and * her ſole executrix. 


* two Celle the teſtator uking notice f the death of hi 
wife ſince he had made his will gave ſome directions to be followeg 


during the minority of his grand(on, and — * Bache 
and another ebener. | 


The teſtator died in 17643 and the executors having renounced, 


«dminiftration with the will annexed was granted to his grand- 
daughters Catherine Brydges and Anne Griffith, Francis Millan 
Thomas Brydges by his next friend filed a bill to have the truſts of 
the will carried into execution; and by the decree in 1765 the wil 
was eſtabliſhed, and directions were given for taking the accounts 


and paying the debts by ſale of the truſt eftate, if neceſſary; and 
- that if any part ſhould remain unſold after payment of the debt; it 


ſhould be conveyed to the uſes directed by the will. No farther 
proceedings took place in that cauſe. Upon the 3oth of January 
1772 Francis William Thomas Brydges attained the age of twenty: 
one; and the truſtees under the will having fold part of the 
eſtates for payment of the debts put him in poſſeſſion ' of the 
reſt : but no conveyance of the legal eſtate was executed. In 
February 1772 and December 1780 Edmund and Francis Erydger, 
two of the remaining truſtees and deviſees in tail in remainder 


under the will, died. By leaſe and releafe dated the 18th and 19th 


of January 1785 all the deviſed eſtates were conveyed by Francis 
William Thomas Brydges to Joſhua Peart in fee, in order to make a 
tenant to the præciße; and in Alary term 1785 a recovery was ac- 
cordingly ſuffered to the "uſe of Francis Milliam Thomas Brydges, 
his heirs and aſſigus for ever. Kempe Brydges, the only ſurviving 
truſtee, in whom the legal eſtate was veſted, did not join in this 
tranſaction. Upon the marriage of | Francis William Thomas 
Bryages in July 1785 part of the ſaid eſtates Was ſettled upon him 
for life; remainder to truſtees to preſerve contingent remainders; 
remainder to truſtees to ſecure a jointure and raiſe portions; remain- 


male; 


a m b . 


intended wife; remainder to him in tail general; remainder to him 
in fee. Francis William Thomas Brydges by his will, dated the roth 
of March 1788, deviſed the unſettled eſtates, ſubject to certain in- 
cumbrances, and alſo tbe ſettled eſtates, in caſe he ſhould die wirh- 

out iſſue male, to his wife for life; remainder to his daughter Anne 


He died, leaving three "Rs. and no iſſue male. Kempe 
Brydges died in 2792: 1 


1 bill x was filed by the a 0 e in the marriage ſettle- 
ment of Francis William: Thomas Brydges, his widow, and three in- 


fant daughters by their next friend, praying, that the proceedings 


in the former cauſe might be proſecuted; and that the defendant 
Kempe Brydges, only fon and heir at law of the ſurviving truſtee in 

the will of William Brydges, might be decreed to convey the eſtates 
| ſettled by. the.deeds of July 1785 to the uſes and truſts of thoſe 


deeds, and to convey ſuch of the eſtates of the teſtator William 


Brydges, as were ſold, to the uſe of the purchaſers, and the reſidue 
of the-ſaid cſiates to the uſes of the will of Francis Walliam Thomas 


. 


The defendant Kempe Brydges by his anſwer inſiſted, that by the 
union of the equitable and legal eſtates in his father he had a legal 
remainder in tail in the eftates, whereof the recovery was ſuffered; 
and therefore fuch remainder was not barred- for Want of a legal 
tenant tO the precipe. 


The former 7 was afterwards ordered to be carried on; and 
it appeared bythe report, that all the debts and charges were paid. 


Mr. Lund, Mr. Grant, My. Richards and My. Romilly, for the 
Plaintiffe.—There is no doubt upon Bale v. Coleman, 1 P. Will. 
142, that by the limitation to F. W. J. Brydges for life, with te- 
mainder to the heirs male of his body, no truflees being interpoſed, 
he took an eſtate in tail male. According to Bag ſhaw v. Spencer, 
170. 142. 2 Ak. 570. and many other caſes, the legal eſtate being 
given to the truſtees in the moſt ample words, and the purpoſe re- 
quiring, that they ſhould have the whole fee, the ſubſequent eſtates 

uz equitable only; and it is ſtill clearer as to the Bo/bury eſtate; for 


mn 


in tail; remainder to his two ſiſters Catherine and Anne in fee. 
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Robinſon v. Cummings, For. 164. 1 Atk. 473. cannot be diſtinguiſhes 


cannot compel execution of the truſt from himſelf to himſelf. lu 


Caſes in Chancery, | 
that was mortgaged (a); and therefore the eier bad only an 

equitable intereſt to deviſe. The equitable recovery therefore by 
an equitable tenant in tail barred all remainders in their nature equi. 
table, and therefore the remainder in tail to Kempe Brydges, la 
Champernoon v. Williams, 2 Ch. Ca. 63, 78. 1 Vern. 13. the 
ſame argument from the union of the eſtates might have been 
uſed; for the reverſion in fee in equity was in thetruſtee. Bye y, 
Pierce, 1 Vern. 226 is ſtrong; for there was only a fine, 


from this. Boteler v. Allington, 1 Bro. C. C. 72. Salvin v. Thorniy 
in a note to that caſe, and Amb. 545, 699. has no analogy to this, 
the eſtate for life being 2 and the remainder rt 1 E 
A. 2 56. | 


Mr. Pigott and Mr. A for tht - defendant. — The tenant in 
tail might at any time before the year 1780, when by the death of 
the other truſtee Kempe Bryages became ſolely ſeiſed, have barred 
all the equitable remainders. It is clear, no legal remainder can be 
touched by an equitable recovery. To ſupport that there muſt be 
equitable remainders and an equitable tenant to the precipe. Sal- 
vin v. Thornton is a very remarkable caſe; for the Maſter of the 
Rolls changed his opinion; and the decree was affirmed by Lord 
Camden. The principle is alſo confirmed by Lord Thurlow. The 
equitable and legal eftate cannot ſubſiſt together in the ſame perſon; 
for he cannot be both cgſtuy gue truſt-and truſtee for himſelf: he 


Robinſon v. Cummings there were reaſons for keeping the eſtates ſe- 
parate: 1ſt, Their union would have deſtroyed the remainder in its 
creation: 2dly, It would have diſcharged the condition, upon which 
that remainder was given: but this is not a caſe, where the teſtator 
has given legal and equitable eſtates to the ſame perſon, at the 
time of their creation intending them to ſubſiſt together. Here the 
union reſults from ſubſequent accidents. The rule, that the equitable 
eſtate ſhall merge by union with the legal, is univerſal and without 


exception: Goodright v. Wells, Doug. 771. Wade v. Paget, 1 Bro. 
C. C. 363. Are there any words, by which he could convey the 


one and not the other? In Challoner v. Murball, ante vol. 2. 524: 
an eſtate tail was merged by union with the fee. 


(a) That did not appear io the pleadings. 


Maler 


* N . * 
r * s 4 


5 y 
S's 


Maſter of the Rolle:—This caſe, which has been extremely well 1796. 


euch, at theſame me that it is involved in a great deal of tech- Fr? 
J ‚ A actiGaia} peafoning, docs not ade 0 
mit of contideratle doubt, ik any; and I ſhould, have given mw 
opinion upom the cloſe of the argument for the defendant, if there . 

had been me to give it ſo. much at large, as 1 thought neceſſary 

to obviate conſequences being drawn from that opinion, which 

are by _no-meansanvolved in ir. 


The queſtion. is clear as to the Boſbury eſtate, if, as it was ſaid 
in the argument, there was a mortgage upon it: but I will now 
ſuppoſe, and give my opinion as if, the teſtator had the legal eſtate, 
and was ſeiſed im fee of the whole eſtate, I defire it to be under- 
ood, that though he calls theſe eſtates uſes, they are all truſt eſtates. 
There was ne argument againſt the eſtate tail of F. W. I. Brydges; 
and after the caſe of Bale v. Coleman, notwithſtanding what was 
laid by Lord Zarawicke in Bog ſhaw v. Spencer, there is no doubt, 
that he was tenant in tail male in equity. No truſtees are inter- 
poſed; and Lord Zardwicke relied much upon the interpoſition of 
truſtees in-that.caſs; which is not perfeckly agquieſced in (a), and 
in which Ido not acquieſce ; for I think now the ſame words, that 
create an eſtate tail in a legal eſtate, will, if applied to an equitable 
eſtate, create an eſtate tail in that. But the defendant has not con- 
tended againſt his equitable. eſtate. tail under theſe words. The 
truſtees having ſold part of the eſtates for the debts let him into 
polſeſſion.of the remainder: but that was not neceſary to give va- 
bdity to the recovery ſuffered. The objection to the recovery, upon 
which the-queſtion ariſes, is, that at the time it was Tuffered the re- 
mainder in Rempe  Brydges was, not an equitable, but a legal re- 
mainderz- and therefore according to the doctrine now fully eſta- 
bliſhed here, that in order to make a good equitable recovery the re- 
mainders muſt he equitable, and there muſt be an equitable tenant to 
the recipe, this pecovery is void as to him. 1 wiſh, before I proceed 
o give my opinion upon the queſtion, whether Kempe Brydges had 
t legal orequitable-eſtate,/to guard againſt the generality of words. 
ladmit, that an equitable tenant to the Præcipe will not be ſufficient 4n equitable | 
0 bar a legal remainder; which was the caſe of Salvin v. Thornton: e 
but the converſe is ſuppoſed, that an equitable remainder cannot be 8 


* 


barred, where there is a legal tenant to the Pracige. I do not 
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1796. alike that to the length of defeating the recovery, where than 
. is both a legal and equitable tenant to the Preripe; for thut woll 
Fu... JAS take away the-right of the oer of the eſtate, which by the courſ 
Alexa ebe . the Court is veſted in him. It muſt therefore be underfioay 
— with this reſtriction, that if it ſhould happen, that che equitable 
to the pe. tenant for life has alſo the legal eſtate for life,” that is no objection 
e to the recovery; and with that reſtriction I acquieſce in what h 
por ogg ſo fully eſtabliſhed in Salvia v. Thornton. Another poſition wat 
maintained in à latitude, that would create infinite confuſion. 
that where there is in the ſame perſon a legal and equitable in. 
tereſt, the former abſorbs the latter. I admir, that where he haz 
the ſame intereſt in both, he ceaſes to have the equitable eſtate, 
and has the legal eſtate; upon which this Court will not act, but 
leaves it to the rules of law. But it muſt be underſtood always 
with this reſtriction; that it holds only, Where the legal and 
equitable eſtates are co-extenſive and commenſurate: but I do not 
by any means {dmit, that where he has the whole legal eſtate and 
a partial equitable eftate, the latter ſinks into the former; for it 
© would be a diſadvantage to him. All this depends upon the 
miſuſe of words. It has been very ably argued; that there ſeems 
an abſurdity 1 in ſaying, he had an equitable remainder for himſelf 
where be had the whole legal fee; but it is much more abſurd to 
3 ſay, he had a legal remainder. It is impoffible, it would be a 
* ſoleciſm to ſtate to a lawyer, that he cotid have an eſtate in fee 
| with a remainder in tail expectant in law upon it: but there is no 
ſuch abſurdity in ſaying, he might bade the whole legal eſtate, 
and a limited intereſt in the beneficial intereſt of that eſtate. 
That is che very caſe here. Lempe Brydoes had the whole 
legal fee fot certain purpoſes, and among the reſt, for himſelf 
and his heirs male. I have looked into all the cafes, that were 
quoted. It is ſuppoſed; that in Champernoon v. "Williams the 
reverſion in equity was in the truſtee: but it does not appear 
ſo to me. That caſe coupled with "Robinſon v. Cummings has 
completely eftablifhed the point for the plaintiff; that an eſtate 
in fee may exiſt in truſtees,” and à partial intereſt in the beneficia 
ee equitable intereſt may at the ſame time ſubſiſt and continue 
* the benefit of the perſon To ſeiſed of the legal eftate. I have 


Puls 
. 


-no difficulty 1 in  faying, that the common ſeuſe ſtripped of al 
are 2 and artificial reaſons is, that the equitable eſtate is a 
mere creature” of this Court, and fubſiſts in idea only as to an) 


133 -conſequenees, ü dat might * from the poſſeſſion of 2 


aw — 


it toi Aigner from 'the legal eſtate. This Went bes de - 2996. 
mined, that füch equitable eſtates are to be held perfectly diſtinct _ . 
and ſepurate from the legal eſtate. Tbey are to be enjoyed in the 
ame condition, Intitledto all the ſame benefits of ownerſhip, diſpoſ- 
able, deviſable and barrable, exactly as if they were eſtates executed een ien 
in the parry und che perſons baving them may, without the inter- table eaten 
cention/of the truſtees or the poſſibility of their preventing them 
from exerciſigg* their ownerſhip act, as if no truſtees exiſted; and 

this Court ill give validity to their afts; and when I am told 

that legal ad equitable eſtates cannot ſubſiſt in the ſame perſon, 

it muſt be Uunderſtood always with this reſtriction; that it is the 

ame eſtate in equity and at law. There is then no perſon, upon 

whom this Court can act; and I am amazed, when I read Good- 

right v. Malle, that it went to law at all, It was a clear caſe, and 

cannot bear upon this. I admit, where the perſon is ſeiſed of 

the [eſtate at law and of the ſame eſtate in Equity, he cannot 

have a pen againſt himſelf. There is nothing, upon which 

Equity can ack. The equitable eſtate is abſorbed: the better 

phraſe is, int it no longer exiſts. But when for the purpoſes of 

juſtice it is neceſſary, it ſhould exiſt, that circumſtance ſhall not 

put the party..cntitled into a worſe condition. There is no. oc- 

calion for a legal eſtate at all to ſupport a truſt eſtate. Even an heir 

x la is made a truſtee by a Court of Equity. No act of the 

truſtee, and conſequently no ſituation of the truſtee, can prejudice 

and narrow the title of the ceſtuy gue irt. The argument is, 

that the truſtee happening to become ſole owner of the legal 

eſtate; ſomething has happened, that takes away from the cgſtuy que 
truſt that intereſt, which belongs to the nature of the eſtate, he has, 

and that he cannot ſuffer a recovery without the intervention of 

the truſtee, The truſtee would have ſaid, he would not join; 
becauſe he would not bar his own remaiuder. Suppoſe, a bill 
had been filed to compel him; and he had died without it: 

| ſuppoſe, he had died in the Fleet, refuſing to do it. In Pig. Rec. 

104, there is a quotation extremely well expreſſed” from Lord 

Notting ham, the father of Equity almoſt,” I may ſay, in this Court. 

1 do not think it poſſible to put a caſe, that will narrow what is 

there laid down... It is impoſſible to argue, that this is a legal 
remainder, j in tall. Either it is totally gone, or it is an equitable 

| remainder, | There is another remainder bere beyond that to 

Kenpe Brydges. What is to become of that? Could he by any 
of his bar or deſtroy that? Certainly not. The late cafe 
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debt. 


8 Dies in eee 
1796. of Challoner v. Murhall was mentioned. The very dodtine 3 


FIT, there laid down ; dad it is. clearly corroborative of what is co. 


Bargzzs, tended by the plaintiff, The point there is, that the enfranchic. 
maent barred the remainders over, becauſe, if not barred that way, 
they could not be barred any other. He could not bar them by 
, farrender; for he had no copyhold to ſurrender. He could not 
bar them at all; therefore the opinion of the Lord Chancell; 
was, that from that moment he became tenant in fee. Boteley v 
Allington, 1 admit, if it proves any thing, is in favour of the 
defendant: but there the tenant in tail in Equity was alive; 
and it was no matter to him, provided he made a good title; and 
the Chancellor's order was, that a conveyance' ſhould be made to 
him. I defire to be underſtood, that there is no exception to this; 
that a legal remainder cannot be affected by a recovery with an 
equitable tenant to the præcipe; but that the converſe is not true; 
for a legal eftate in the tenant to the Præcipe is no objection. The 
very point was determined in the famous caſe of Marwood v. 
Turner, 3 P. mt. 172; the laſt point. Sir Henry Marwod 
upon his marriage articled to purchaſe lands, which he was to 
ſettle upon himſelf in tail male; remainder to the plaintiff's father 
in tail male. He purchaſed, but did not ſettle; fo that he was 
tenant in fee; and it was held, that his recovery barred the re- 
mainder. That is exactly the point. He was tenant in fee, but 
was truſtee according to the articles. After this-I have no dif- 
ficulty. I have taken the more pains to explain my opinion from 
wiſhing a general rule not to be miſunderſtood or miſapplied. I 
am of opinion, that Kempe Brydges was only truſtee for himſelf 
in remainder after an eſtate tail in F. M. J. Brydges ; and that the 
recovery well barred” that remainder; therefore the defendant 
muſt join in the conveyanices according to the prayer of the bill, 
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Rows, WOoODS „ HUNTINGFORD. _ 


13th & 15th 


4 Nene and Alice Hunting ford were ſeiſed of certain ates 
83 87 for their lives with remainder to their eldeſt ſon Jobn in fee. 


eie to 3 By indentures .of the 4th of December 1758, in conſideration 


was Cexoner- 


ated in favor NY RE 1 rſonal 
of the heir by the perſonal eſtate of the purchaſer ; bis ade having Clearly mace it bis pet 


41 Hunting fora 


E of 200l., Rated tO have been paid to Richard, Alice and John, 
Song WY» We ON 7 OA OS Se 5,1, 68 *4 pe | 


caſes in Chancery. 18 
Hane Herd. they mortg⸗ iged. part of the "premiſes. to Carter for 
1000 Years; and fubje&t to that mortgage conveyed the ſame to 


remainder to John in fee, A fine was levied; and Richard and 


the money Was borrowed and applied for the benefit of John only. 
The mortgagee aſſigned to Betts; and be, in 1763 aſligned to 
Wright; in which tranfsQion all the ſaid parties again Joined ; 100l. 
more was advanced; and Richard and Jobn again covenanted for 
payment of the money. "By deed of the 2 3d of February 1767 
reciting, that the mone 7 had really been borrowed for the benefit 
of Jobn, that he had covenanted with his father and mother to 
indemnify” their life“ eſtates from theſe ſeveral mortgages, that no 


the mortgage to Wright « was {till in arrear, arid that Fobn Hunting- 
ford, being deſirous to be diſcharged as well from the payment of 
the privicipal fam of 3007. ka the arrear of intereſt, and all that 
ſhould grow due, Which arrear and growin intereſt, he appre- 
hended, would wich the ſaid principal ſum fore the death of 
Richard and Alice Hunting ford, or before the ſaid Jobn ſhould 
come into poſſeſſion of the mortgaged premiſes, amount to the 
value” of the fee-fimple thereof, had applied to Richard Hunting- 


harmleſs him, Fobn Hunting ford; and that in conſideration thereof, 
de would convey and affire all his right, title and intereſt, in the 


premiſes to Richard Hunting ford and his heirs, the ſaid eſtates 
wete conveyed with all the uſual covenants from Jobn for farther 
aſurante and indemnity; and Bullen, the truſtee, was directed to 
ſtand ſeiſed to the uſe of Richard; who covenanted to pay all 
de arrears due upon the mortgage. Ricbard Hunting ford after- 
mrds borrowed a farther ſam of 40/. from Wright, and made a 
new mene to him for the whole ſum of 340. 


Upon theſe 0 the 3 between the heir and the 
Jounger children, whether the mortgaged premiſes were to be 


ales cited were from Mr. Cox's collection in the note to Evelyn v. 
Evelyn, 2 P. Wms. 664, and Hamilton v. Morley, ante, vol. 2, 62. 


Vor. II. r Maſter 


- 
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Fobn covenanted for Payment of the mortgage woney. In fact | ; 


intereſt had been paid for the faid 3000. by the ſaid John Hunting- 
ford or Jobu Bullen, the trüſtee, but all the intereſt accrued from 


fird to take upon himſelf the payment of the ſame, and to ſave. 


fx0nerated by the perſonal eſtate of Richard Hunting ford. The 


2796. 
Clans 
is os 


ſuch uſes, as John ſhould appoint ; ; remainder to Richard for life; Fan. . 


ron 9. 


 ſelefted by Mr. Cox in his note upon the caſe of Even x, 


at lay; for if not, it is impoſſible there can be any Equity in the 


the ſame perſon are liable to the debt. In the known caſe of an 


of eien n F 
Ae of the-Rolle,—This is one of the. moſt doubt 
Thaye: eyer had to. determine. When it is Kated,, it will. Octur 

every one, that perhaps ho point Has given tile 70 more eat, 

or more nice Nee nan and diſtiuctions. All dhe cle of 
any confiderable weight have been very judiciouſly and 


Evelyn. The Bench, ine Bar and the Puhke in general, are much 
obliged 1 to bim for his very valuable edition of thoſe. yery valuable 
reports. He bas there in as ſhort a note, as the ſubje& would 
2dmit, put. gether all the caſes, and ſelected all the . Materia 
points bath o _ and reaſon, Almoſt” all the 2 were 


has, there tated the 3 reſpecting. thin gueſtion lo ea and 
thortly, and ſo well extracted the principles. from” all the caſes, 


particularly T: wedgdell v. T wedaell, Which is a Very governing 


_ eaſe, that 1 would rather refer to his words than uſe my own, 


| have taken the more time to conſider this , caſe, becauſe the in- 
ference, T draw from theſe. tranſactions, is different from. that, Lord 


| Thurlow. drew from the tra nations in Twedgelt'v. Tweddell; for 
1 am of opinion, chat what has been done here is ſufficient to 


Fake this the perſonal « debt of the vendee ; and I have taken great 
Pains | in order to ſhew, that my determination does not in any 


degree contradict the iwf de there eſtabliſhed. | I ſhall ſtate the 
| grounds, upon which I think, this caſe differs: from that. It may 
be ſaid, they are nice: but they are the only grounds, that can 
exiſt; unleſs you lay down at - once, that the debt never can be 
made the perſonal debt of the vendee, unleſs by his expreſsly de- 


claring. that it ſhall be his perſonal debt. It comes to this point 
only, whether by acts it may not be neceſſarily inferred, that 


| he n meant to make it a debt of his own, 7 weddetl v. Tweddell is 


very folly reported twice in 2 Bro. C. C. 101. 152; and has many 
expreſſions in it, which ſo fully govern my opinion, that I cannot 
wholly omit them. Lord Thurlow begins by ſtating, that in the 
firſt place it is abſolutely neceſſary, the executor ſhould be liable 


heir to call upon | him to pay out of the. perſonal eſtate, when he 
would pot be liable to pay at law. But though he may be liable 
at law, it does by no means follow, that he ſhall be equally liable 
in Equity, where both che perſqnal and real eſtate deſcending upon 


obligation dialing both the heir and executor, the heir has a * 
0 


0 Ga. 


8 che tin dd 0 d . 


Grit, ap * Where by the original :contraQt-the perſonal eſtate 
i+ thedatigins] debtor, ond the real only a collateral ſccurity, it 18. 


au nter in fauour of the heir. Then this eaſe has ariſen, 


Amun makes a contract pledging both his tedt and perſonab eſtate; 


. 


. 
"AM: 


abe latter by «genera obligation ; part or the whole of his real. 


eltate as a ſpecific pledge by way of mortgage. That eſtate de- 


ſcends upon his ſon as heir at law: the perſonal eſtate goes to the 


executor; and the queſtibn is, who pays the debt. It.» Was. a 
.mixed*Jebt of the father; but the ſon's only as owner of the 


eſtate, Therefore if a perſon ſucceeding to an eſtate of that kind 
has done no act to adopt the debt aud make it his perſonal debt, 

his perſonal eftats is not liable: but if by his acts he has put him- 
Ja ſo far in the Place of His anceſtor as to make the debt his own, 
bat is underſtocd to be the fame as if he was the original mort- 
gagor: but the Court has been extremely anxious not to make that 
inference, unleſs where it 1 is perfectly clear and obvious; there- 
fore though, che mortgagee prefling for his money, the heir is 
obliged'*to have a transfer of the mortgage, and, as every one 
knows, no affignee will take it without ſome perſonal covenant, 
upon that tranſaction he exechtes a bond to the new mortgagee, 
if he does it only for that purpoſe, not meaning to make himſelf 


more Rable, it has been determined not to make it the perſonal 


debt of the party, whoſe original debt it was not. It has been 
attempted” to prove, that what Richard Hunting ford has done 
comes to that caſe, and that he joined only for that. purpoſe. 
of the caſes in Mr. Cox's note are of that Kind: Troeddell v. 
Tweddell is of a different nature. That was not the caſe of a 
mortgaged eſtate deſcending upon the heir: but it was a purchaſe 
of an eſtate ſubject to a mortgage. There was no communication 
vith the mortgagee: but upon the ſale there was a mere covenant 
| of inderanity againſt the mortgage by the vendee. That is ſtrongly 
| relied- on by Lord Thurlow, In commenting on Twweddell v. 
Tweddell tie does not ſeem. to diſapprove the caſe of Parſons v. 
Freeman; but ſeems to agree with Lord Hardwicke's reaſoning, 
| and recognizes the principle, as far as it can be taken from the 
wort note in Ambler. He intimates his doubt of Lord Rochford 


„ Belordere; upon which therefore I ſhall not rely; as there are 


many difficulties occurring, againſt that judgment, though by ſo 


lgh an/avihovity. - Tweddel v. Tweddell amounts only to this: 


43 * | | "x. e 


collateral pledge; and he has 3 right to call upon the perſonal 


"Moſt 


M 

eſtate de- 
ſcends; the 
mortgagee 
preſſing, the 
ſecurity is 
aſligned: « 
mere cove- 
nant by the 
heir upon 
that occaſion 
for payment 
does not 
make it his 
perſonal 
debt. 


A mere co- 
venant by 
the purchaſer 
of a mort- 
gaged eſtate 
to indemnify 
the vendor 
does not 
make it his 
rſonal 
ebt. 


| = as gt | , 
* . Caſes in Chancery, 
19796. chat where a man buys ſubject to à mortgage, and TS No con. 


"Woods - nexion or contract or communication with the mortgagee, and 


mot 4. does no other act to ſhew an intention to transfer that debt fron 
0b. the eſtate to himſelf as between his heir and executor, but 

that which he muſt do, if he pays a leſs price in conſequence af 

that mortgage, that is, indemniſies the vendor againſt it, he doc 

not * that act take the debt upon Neb nada. 


1 remains to alli 8 in this addon I do in- 
fringe upon that principle. 1 ſhould be extremely ſorry to do ſa; 
and have taken ſo much time in order to be ſure, Ido not. It i 
very unpleaſant for a Judge, where an inference i is to be draun 
| from, equivocal acts; and the facts, upon which the deciſion turns. 
are aiinguimed by ſuch nice lines. ; This is a fale of the eſtate 


LAS +4 


ment of this money; to which before be was liable at 3 
Jobn both at law and in equity. The queſtion i is, Whether that 
tranſaction, and the ſubſequent loan of 40. and new mortgage by 
' Richard acting as owner, did not make the debt his own? I cannot 
collect, that Lord Thurlozw ſaid, à man never could make a delt 
his own. without an exprels declaration; and no caſe ſhort of that 
can have that effect, if this is not ſufficient, - I am of opinion, 
that under all theſe circumſtances Richard has clearly adopted the 
debt and made it his own, though primarily the debt of his ſon in 
Equity, and of himſelf and his ſon at law, The. tranſaQion in 
1767, and the ſubſequent one with Wright, ſhew he meant to put 
himſelf in his ſon's place; who has therefore a right to be ex- 
onerated out of his perſonal eſtate, = 


goth ay: | WALKER v. WATTS. 

Lb C =2R68 Walker of Liverpool by his will gave to his wife a ſmall 
3 eſſtate in the iſland of Antigua, with the negroes upon it; 
whey wo alſo 100. to be paid to her by his executors immediately after 
A his deceaſe: he alſo directed, that ſhe ſhould have liberty to 
year, pro- 


year, fe occupy, hold and enjoy, the dwelling-honſe, he then lived in, for 


er ſo one twelve month, provided ſhe continues ſo long in Liverpool: 
ong in 


then by a | 
diſtinEtclauſe he directed his executors to pay her a guinea a RE during her ſtay at L. Her reſidence 
there beyond the year dees not eatiule ber to a continvation of the weekly payment, 


*2 | | = hem, 


"Caſes: n * 


len 1 order and direct my executors/to pay and allow unto my 


« wiſe one guinea weekly and every week © nd her ſay in 
4 E for A . houſehold expences. 


"a weftaror died ir in 1 1766. The wife bred a a guinea a wo 
for a bs after his death. She ſtill continued to reſide in Liver- 
and filed the bill upon the ground, that ſhe would be entitled 

to 2 — a week as long as ſhe ſhould reſide there. 


Iod CHANC ttt would be pe a vaſt effect to the 
words to ſuppoſe he meant her to have a guinea a week during 
her life. He ſuppoſes her to live a year in Liverpool; and gives 
her a guinea a week towards the houſehold expences. 


Diſmiſs the bill. 


PARKER HUTCHINSON, _ 

I conſequence of an advertifement publiſhing n by 
Foſeph Butler, as agent for the ſale of timber belonging to Sir 

Robert Butler, John Hutchinſon agreed to purchaſe; and the fol- 


lowing agreement was lined by 5 auf 4 976 pb vw at the foot 
of the laid propoſals. | 


x Aprecable | to the r propoſals Mr. John Hutchins of 
4 Gainſborough in the county of Lincoln, timber "merchant, doth 
agree to become the purchaſer of the ſaid timber (except as 
before excepted) at and for the priee or ſum of 42007. and to pay 
* the ſame to Sir Robert Butler or his agents by four payments, 

* vis. 11004, upon the iſt day of June 1778; 11007. upon the 

"rſt of June 1779; 10007. upon 5th April 1780; and the re- 

4 maining. 1000 /. upon the 29th day of September 1780. In con- 
* ideration: of which fum of 4200/. to be paid by the ſaid John 
©. Hutchinſon, his heirs, executors or adminiſtrators, in manner 
"= before mentioned, Joſeph Butler of the city of York, 

" agent to the ſaid Sir Robert Butler, agrees to ſell the ſaid timber 


* to the ſaid Fobn Hutchinſon - as witneſs the hagyy ge 150 ws 
this zeth day-of May 1777. 


Vor. UI. 2 M m 
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8 Caſes in Chantery. 
After this agreement part of the timber to the value of 2000 
was fold to another perſon with the oonnt of Hulcbinſon; bo by 


his will, dated the 16th of June 177, after dire&ing, chat all F 
juſt debts and funeral expences ſhould in the firſt place be full 


paid and ſatisfied, deviſed part of his real eſtates to be ſold. * 2nd 


directed, that tlie money ariſing from the ſale ſhould be paid and 


applied in diſcharge of his debts due and owing at the time of hit 
deceaſe; and after ſome ſpecific diſpoſitions he gave all the reſt, 
reſidue and remainder, of his eſtate and effects as well real as per- 
ſonal , except houſehold goods, plate, and certain other articles, upon 
truſt to {ell and pay his debts, and then upon other truſts, 


The timber was felled and carried away: part in the life of the 
purchaſer ; the reſt by his executor. The inſtalments were not 
paid according to the agreement : but ſeveral ſums were paid on 
account. The bill was. filed by Sir Robert: Butler, and after his 
death revived by his executor, againſt the exec and deviſees 
in truſt of Hutcbhinſon for an account and Payment of what ſhould 
remain due on the timber account. 


10 appeared by che Master 8 no, "tha the only debt remaining 


— * from the teſtator's eſtate was the balance due to the plaintf 
21." ON account of the timber, amounting to 13010. 31. 114, The 


May 31ſt, 


| Maſter refuſing to calculate intereſt on that debt, the pion 


excepted. 


- The caſes ched were Hlancy y. Eeadrick, 4 WH 20g. Shepherd 

v. Charter, 4 Term Rep. B. R. 275. Raſhleigh v. Salmon, An- 
drews v. Blake, Longman v. Fenn, 1 Term Rep. C. B. 252, 52% 
541, Creuge v. Hunter, ante "hy 3. 157. 


Ager of the Rolls, —1 ſpoke to Lord, Kenyon as to the prafice 
at NM. Prius upon promiſory notes; and he ſays, the Judge docs 
not leave it to mere damages; but direQs the jury to give intereſt 
I cannot conceive, that this Court. has, ever refuſed. to calculate 
intereſt upon debts, that in their nature carry intereſt. I have 


ö looked i into Creuze v. Hunter, and perfectly accede to it. la 


Grgſvenor v. Coke, there cited by the Lord Chancellor, Sir. Thom: 


Sewell ſays * as to the creditors by. . their caſe is bard:” 1 
| ſuppoſe, 


des in Cyantery. 
, he muſt mean Hes not payable at a day certain, The 
N wiſhed to'know, was as to the pructice at Guildball as 


intereſt, not merely uncertain ' damages by a jury. That would 
be ſo vague and uncertain, that courts of law have laid down the 


* They would not permit the jury to give intereſt by way 
of damages upon notes payable at a day uncertain or ſhop debts, 
ge: but Lord Kenyon faid, that upon notes payable at a day certain, 
or in ſuch a caſe as this of a written undertaking, there would be 
no doubt in directing the jury to give intereſt, It would be very 
ſtrange to do it upon a promiſory note and not in this caſe. I am 


therefore of opinion to allow the exception. Refer it back to the &. 


Maſter to — intereſt at 4 ber cent. upon the debt due to the 
phintiff (a). * 


(a) No intereſt upon „.d on alete — acciderint : Dee v. Fannek, 
ann vol. a. 90 1 | 
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PEARCE v. LOMAN. 
PEARCE „ TAYLOR 


BPH — deviſed his 3 called Axe, in the pariſh of 
Brodwinſon in the county of Dorſet, and all other his meſſuages 
lands and hereditaments, within the ſaid pariſh, to Robert Pearce 
aud Robert Taylor, upon truſt to permit his mother to receive the 
rents and-profits for life z and after her death to apply the rents and 
profits'for the maintenance and education of Thomas Pearce, ſon of 
Robert Pearce, until he ſhould attain the age of twenty-one; and 
when he ſhould attain that age, in truſt for him, his heirs and 
Agnus; and in caſe of his death under that age, upon other truſts. 
He gave. his mother all his ſtock upon the ſaid eſtates and all his 


ready money. He alſo gave to Thomas Pearce and Robert, another 


lon. of the ſaid Nobert Pearce, the ſum. of 1000/., to be paid to 
em · reſpectively, when they ſhould attain their age of twenty-one 
years, with intereſt for the ſame at the rate of 3 Per cent. from his 
death unit the ſaid ſum ſhould: be payable; which intereſt he di- 


* 
by — - 
. 
LY * 
$ $ ; 


£796. . 
* 


Fans 
16 notes payable at a day certain or articles; which is to give 


Þ, 
Huren 
-INSON. 


Intereſt 
given at law 
upon a wri- 
ten under- 
taking to 
pay, or notes 
payable, on a 
day certain: 
not upon 
notes pay- 
able . 
Pony 


ſhop debts, 


yable 
at a future 
day ſinks as 
to the real 
eſtate by the 
death of the 
legatee be- 
fore the time 
of payment; 
and the aſſets 
cannot be 
marſhalled. 


«Qed-to'be paid into the hands of the ſaid truſtees or the ſurvivor 


Nearly, to be applied for the ſupport, education and maintenance, of 
dle ad Thomas Pearce and Robert Pearce the younger reſpectively, 
N 8 


EY ſeveral other legacies he gave all the reſt and reſidue of l 


caſes in eyanery. 
or ſuch part thereof, as his faid truſtees ſhould-/thiok fir, After 


meſſuages, lands, tenements and hereditaments, and his mang, 
capital meſſuage, farms, lands, tenements and Hereditament, 
ſituate at Clapton within the pariſh of Crewkerne in the county 
of Somerſet, with their appurtenances, and all bis goods, cha 
tels, ſtock and all other his perſonal eſtate and effects, why. 
.ſoever and whereſoever, not therein before diſpoſed of, ſubjed 
and (chargeable with the payment of his debts,” legacies and fy. 
neral expences, unto Robert Taylor and Robert Pearce the elder, 
their heirs, executors, adminiſtrators and aſſigns, in truſt to ſee hi; 
debts, legacies and funeral expences, paid; and after payment thereof 
then in truſt for his couſin John Perkins, his heirs, executors, ad- 
miniſtrators and aſſigns; to whom he gave the ſame upon this con- 
dition, that he ſhould with all convenient ſpeed after the teſtator; 
deceale pay off and diſcharge all his debts, legacies and funeral ex- 
pences: but in caſe he ſhould neglect or refuſe ſo to do within a 
reaſonable time after the teſtator's deceaſe, then and in ſuch caſe the 
teſtator gave his ſaid truſtees or the ſurvivor, his heirs, executors 
or adminiſtrators, full, power to ſell . and diſpoſe of his ſaid manor, 
capital meſſuage, farms, lands, tenements and hereditaments, ſtock, 
goods, chattels and effects, or any part thereof; and out of the 
. monies thereby ariſing in the firſt place to pay all his debts and 
1 funeral expencey, and after payment thereof to diſcharge all the le- 
gacies therein before by him given to the ſeveral perſons reſpeQively 
or their truſtees for their. benefit; and after the payment thereof and 
all coſts, charges and expences, attending the ſame he gave and be- 
.queathed the overplus money and ſuch of his ſaid goods, chattels, 
lands and tenements, as ſhould remain unſold, unto his ſaid truſtees, 
in truſt for the ſaid 7. Boma⸗ Pearce and Robert Pearce, the younger, 
to be divided between them ſhare and ſhare alike, when they ſhould 
reſpectively attaintheir ages of twenty-one years; and he declared 
that his will was, that the deviſe therein before 1 in truſt for his couſin 
Fabn Perkins ſhould be void from the time of his refuſal aforeſaid. 
The teſtator appointed Robert Taylor and Robert Pearce, che elder, 
Be ee by 


In 1776 a bill wasiGled en Nei of the infants Thomas and 
Robert Pearce to have the will eſtabliſhed and the truſts carried into 
execution; which was decreed upon the 22d of May 1778; and 
the n eſtate was directed to "be: diſtributed, and-the legacies 


to 


eates in Ehaneery 


hid out; With liberty to the legatees to apply, when they ſhould 
attain twenty-one; and in caſe the perſonal eſtate ſhould not be 
(ficient * For | debts and legacies, it was ordered, that the heit 

it law and deviſee Jobn Perkins ſhould out of the rents and 
ob of the eſtates charged with debts and legacies anſwer intereſt 
for the ſaid two legacies of 1000/7. each after the rate of 3 per 
ent, from the death of the teſtator to the time, at which the 
two plaintiffs ſhould attain twenty-one reſpedirely, or to the 
death of them or either of them under that age; and i in caſe of 


ſich deficleney that the plaintiffs ſhould” be at liberty, When 


they ſhould reſpectively attaĩn twenty one, to apply to have the 
principal raiſed our of the eſtates charged with the payment thereof, 
and paid to them. Upon the 12th of January 1780, Robert Pearce, 
the younger, died under the age of twenty-one, inteſtate, and 
vnmartied; Eis father as adminiſtrator claimed the legacy as 
part of his perſonal-eſtate. The cauſe came on upon the general 
report on the 11th of February 1782; when it was ordered, that 
the defendant Perkins ſhould pay what appeared due for intereſt 


of the legacy of 100. given to Robert Pearce the younger to his 


adminiſtrator; and in default of ſuch payment that he ſhould be 
at liberty to apply to have the ſame raifed out of the real eſtates 
charged; and as to the petition preſented by Robert Pearce the 
elder relating to the principal of the ſaid legacy of 10007. given to 
Robert Pearce che younger, he not having attained twenty-one, 
it was ordered to be diſmiſſed; but without prejudice to "me 
1 een en to the WE —” 4 


Attorney „ Mr. Lb 1d and Me. lines: for Robert Taylor 
the elder This legacy being to be raiſed with all convenient ſpeed 
i veſted; though the payment is poſtponed. It is different from 
the common caſe. But if not, and by the death of the legatee 
before the time of payment it fails as a charge upon the real eſtate, 
the aſſets ſhall be WEIS KReyniſb v. Martin, 3 Ath. 330. 
Wlſ.1 30. | = 


Solicitor Grneral and Mr. 1 for .the dg n. | 


queſtion in this cauſe has: been already determined. by.the former 
| Proceedings. The caſes are collected by Mr. Cox in a note to 
The Duke g Chaudos v. Talbot; 2 P.Wms, 612: The Court has 


conſtantly refuſed to marſhal in theſe caſes; Attorney General v. 


Vor. III. Nn +: Tyndall, 


to the plaintiff were ordered to be paid into the Bank and to "HR | 


Caſes in — 


or ſuch part thereof, as his ſaid truſtees mould think fit. Aster 
ſeveral other legacies he gave all the reſt and reſidue of his 
meſſuages, lands, tenements and hereditaments, and his mana, 
capital meſſuage, farms, lands, tenements and hereditament, 
ſituate at Clapton within the pariſh of Crewkerne in the county 
of Somerſet, with their appurtenances, and all bis goods, chat. 
tels, ſtock and all other his perſonal” eſtate and effects, why. 
.ſoever and whereſoever, not therein before diſpoſed of, ſubjeg 
and chargeable with the payment of His debts, legacies and fu. 
neral expences, unto Robert Taylor and Robert Pearce the elder, 
their heirs, executors, adminiſtrators and aſſigns, in truſt to ſee hi; 
debts, legacies and funeral expences, paid; and after payment thereof 
then in truſt for his couſin John Perkins, his heirs, (executors, ad- 
miniſtrators and aſſigns; to whom he gave the ſame upon this con- 
dition, that he ſhould with all convenient ſpeed after the teftator's 
deceaſe pay off and diſcharge all his debts, legacies and funeral ex- 
pences: but in caſe he ſhould neglect or refuſe ſo to do within a 
reaſonable time after the teſtator's deceaſe, then and in ſuch caſe the 
teſtator gave his ſaid truſtees or the ſurvivor, his heirs, executors 
or adminiſtrators, full, power to ſell. and diſpoſe of his ſaid manor, 
capital meſſuage, farms, lands, tenements and hereditaments, ſtock, 
goods, chattels and effects, or any part thereof; and out of the 
monies thereby ariſing in the firſt place to pay all his debts and 
funeral expenceg, and after payment thereof to diſcharge all the le- 
gacies therein before by Him given to the ſeveral perſons reſpeQively 
or their truſtees for their benefit; and after the payment thereof and 
all coſts, charges and expences, attending the ſame he gave and be- 
.queathed the overplus money and ſuch of his ſaid goods, chattels, 
Jands and tenements, as ſhould remain unſold, unto his ſaid truſtees, 
in truſt for the ſaid 7 hbomas Pearce and Robert Pearce, the younger, 
to be divided between them ſhare and ſhare alike, when they ſhould 
reſpectively attain their ages of twenty-one years; and he declared 
that his will was, that the deviſe therein before 1 in truſt for his couſin 
Fahn Perkins ſhould be void from the time of his refuſal aforeſaid. 
The teſtator appointed Robert Toyler and Robert Pearce, the elder, 
executors. 


| _ 
Lowman; 


In 1776 a bill was filed on behalf of the infants Thomas and 
Robert Pearce to have the will eſtabliſhed and the truſts carried into 
execution; which was decreed upon the 22d of May 1778; and 
the 3 eſtate was directed to "Oy" diſtributed, and-the legacies 


to 


deen in Eyaneery 
to the plaintiffs were ordered to be paid into the Bank and to be 


laid but, "with liberty to the legatees to apply, when they ſhould 
attain twenty-one; and in caſe the perſonal eſtate ſhould not be 
ſufficient * For | debts and legacies, it was ordered, that the heit 


it law and deviſee- John Perkins ſhould out of the rents and 


profits of the eſtates charged with debts and legacies anſwer tereſt 
for the ſaid two legacies of 10000. each after the-rate of 3 per 
gent. from the death of the teſtator to the time, at which the 
two plaintiffs ſhould attain twenty-one reſpeclively, or to the 
death of them or eirher of them under that age; and in caſe of 


{ch deßeleney that the plaintiſſs ſhould” be at liberty, wien 


they ſhould reſpectively attain twenty lone, to apply to have the 
principal raiſed our of the eſtates charged with the payment thereof, 
and paid to them. Upon the 1 2th of January 1780, Robert Pearce, 
the younger, died under the age of twenty-one, inteſtate, and 
vamartied. His father as adminiſtrator claimed the legacy as 
part of his perſonal eſtate. The cauſe came on upon the general 
report on the 1 ith of February 1782; when it was ordered, that 
the defendant Perkins ſhould pay what appeared due for intereſt 


of the legacy of 100. given to Robert Pearce the younger to his 


adminiſtrator; and in default of ſuch payment that he ſhould be 
at liberty to apply to have the ſame raifed out of the real eſtates 
charged? and as to the petition preſented by Robert Pearce the 
elder relating to the principal of the ſaid legacy of 10001. given to 
Robert Pearce che younger, he not having attained twenty-one, 
it was ordered to be diſmiſſed ; but without prejudice to ny 
Wan ee — to the aid legacy. * 


Attorney "HIT? Mr. Lb 11 and Mr. * for Robert Taylor 
the elde. This legacy being'to be raiſed with all convenient ſpeed 
i reſted; though the payment is poſtponed. It is different from 
the common caſe. But if not, and by the death of the legatee 
before the time of payment it fails as a charge upon the real eſtate, 
the aſſets ſhall be marſhalled. Reyniſb v. Martin, 3 Atk. 330. 
1 Wil, 130. £1 = by 


Solicitor 3 and Mr. dlexander for .the defendants. —The 


queſtion in this cauſe has: been already determined. by.the former 
Proceedings. The caſes are collected by Mr, Cox in a note to 
The Duke . of Chandos v. Talbot, 2 P. ms., 612: The Court has 


| conſtantly refaſed;to marſhal in theſe caſes; Attorney General v. 


Vor. III. | N n e Tyndall, 


235 


1706. 


—— 
Pearce 
Lowman, 


Caſes in Chancery, 
| Tyndall, Fgſter v. Blagden, Hillyard v. Taylor, Amb. 614, 70 
7¹3. Field v. Meſizn, before Lord Bathurf, 23d: May 1778. |, 
none of the caſes collected by Mr. Cox were the aſſets marſhalled 
and the expteſſion 1 in The Duke, of Changes v. Talbot. is, that the 
legacy — hnk. Lowe v. Moſely, Ch..6th May. I752. Femiſ 
v. Martin has not been . to; and " decree is not in the 
e ne ee 30. £35223) 7 

| in nnd d 
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out. The decree could not have pronounced upon this queſtion, 
When the Petition came before Sir Thomas Sewell after the event 
of the death of the legatee under twenty - one, he left the queſtion 
open to ſome effect or other; and Lord 2. burlow made no order 
WP the. Nee that I can. find ec the W 


| 5 ſhould. © Not Hin let a difficulty, . if * had not 3 far 
Reyniſſ v. Martin. There it was clearly out of the perſonal eſtate; 
the land was only an auxiliary; fund. In this caſe the legacy is 
directly charged upon both the lad and the perſonal eſtate. There 
is a clear intention here, I think, that it ſhall come aut of the land. 
1 will look at Reyniſh v. Martin. 


Lord CHANCELLOR.—T have looked into Reyniſh v. Martin 
upon the only point, that ſtruck me as having any degree af 
difficulty, as to marſhalling the aſſets; for the point as to a charge 
upon dand payable at a future day ſinking by the. death of the per- 
ſon entitled before the time of payment ĩs ſettled. ſo, that it could 


not be broken in upon without introducing great inconvenience 


into rules of property, that have been long ſettled. - They are very 


correctly ſtated by Mr. Gox in the note, that has been referred to; 
where he has with his uſual accuracy collected and arranged all 
the caſes upon the ſubject. In Regniſh v. Martin it is different 
from The Duke of Changes v. Talbot ; for in the former upon the 
event of a marriage with conſent, and not atherwiſe, it was in the 
firſt conception of it given out of the perſonal eſtate; but there 
is a general charge at the end of the will upon the real eſtate. 
Atkyns gives a very long judgment by Lord Hardwicke. Upon 
looking into Lord Hardwicke's note I was at firſt inclined-to doubt, 
Whether Allyns had not miſtaken the caſe; becauſe 1 found at- 
ter a very long argument only this: . Adjourned” (to-a particular 


day) to look i into che caſe * l v. Aion * and a at the day, 
to 


Caſes in Chaneery, 

to: which 11 was adjourned, and all fubſequent days, there i is, no 
notice in the Note Bock at all upon it. It was yeſterday men- 
tioned, that the decree is not to be found in the Regiſter's book. 
I found in Mr. Poreftcr's notes the ſame cafe and the ſame ſort of 
opinion, -Not ſo long, but much more correct; but to the ſamg 
effe& as that in Athyns. Therefore I ſuppoſe, Lord Hardwicke 
did give that opinion, With regard to the caſe itſelf I have great 
doubt, whether the legacy ought to be paid, ſuppoſing. there Was 
perſonal eſtate” to” pay it; and I think, Lord Thurlow would not 
ſo determine. Scott v. Tyler, 2 Bro. C. C. 431. bears much againſt 


Lord Hardwithe's' opinion. Following the idea, that appears very 


diftinaly and well underſtood in that and other cafes, I ſhould 
doubt, whether ſo much reſpe& ought to be paid to the rule of 
the Eeclefiaſtical Court, which is ſuppoſed to be derived from 
the Civil Law, and which I have recently (a) had occaſion to ſay 
1 wonder was ever adopted in a Chriſtian country. The pro- 
polition of the Civil Law is very plain : but it turned upon local 
circumſtances.” All conditions upon marriage, without reaſoning 
vpon the effect or nature of them, were contrary to a poſitive law 
made in encouragement of marriage upon the peculiar circum- 
ſtances of the Roman world at that time, antecedent to the two 
laws, Lex Jyous and Lew ah 29 Poppea. 


With -regard -to marſhallin g the aſſets, in Prow/e v. Abingdon, 
1 All. 482., Lord Hardwicke had the point preſſed upon him 


by Mr, Fazakerly and Lord Mansfield ; and Lord Hardwicke de- 


elared it impoſſible to marſhal in any caſe, except where at the 
time the legacy became due the perſon entitled had an eſtabliſh- 
ed claim diftinAly and ſolely upon the perſonal eſtate; and there 
could be no caſe for marſhalling, where the legacy fails to affect 
the real eſtate in conſequence of an event, that happened fubſequent 
to the death of the teſtator ; as the death of the legatee before the 
tine of payment. If marſhalling could be. carrying to the extent 
of Reyniſh'v,” Martin, it might have been purſued in all the caſes, 
that have been decided. There is a ſingularity in the doctrine, 
a it now ſtands ; that as far as it affects one fund, it is good; as 


{it ſhall fink in one Cale and not in the other, but the land making 
ood the perſonal eſtate ſhall be charged. The point was of very 


"Y 


e. ae e nn 


far as it affects the other, bad: but it would be flill more ſingular, 


139 
| 1706. 
Prarce 


. 
Loma. 


de Mombnt in OY oe v. Martin; Tax. in Mr; Foreſters note. e 


1 \grols 3h 


| Cale th! Chaneery, 


Sew amount of the perſonal eftate is ſtated to be 100 .; and . 
Wilbrabam in Lord Harduitcle's note ſays, it is 100 bdd Chilling 
and pence; therefore he ſpeaks accurately from an acbount of ;; 
The legaey was 800. Therefore I would not follow that caſe 
to introduce a new point with regard to marſhalling aſſets againſt 
eftabliſhed rules. The aſſets cannot be marſhalled. It would be 
directly againſt Frou v. Abingdows : the wy is the fe; 
= 1 cannot charge t the real eſtate W SAT. 


1 have found in Lord en Note 1 hs Sy men- 
tioned by the Solicitor General. There is' very little of it, but 
exactly what he ſtates. The note is this Zowe v. Moſely upon 
« the will of Mills. zool. given to his daughter: 1 50 l. at the age 
of twenty-four; 150. at twenty-ſix. He deviſes his real 
<.eftate to his ſon Fames, he paying debts and legacies. Several 
« queſtions upon acts, the ſon had done. He had mortgaged: 
« queſtion, whether the charge remained againſt the mortgagee. 
<« She died between twenty-four and twenty-ſix; I was of opinion, 
< that 1 5ol. was due, but that the other 150. ſunk into the real 
ci eſtate, ſhe dying under twenty-ſix. Not a word ſaid about 
marſhalling. It was a mixed fund; and a mortgage, I think, 
was one of the charges, that affected the perſonal eſtate. 


Jane 2d Ob ron BULL. 


8 


LTON, al Watts had obtained a patent for a fire · engine; 
that the vali- 
dity of a pa- 


| under which they had been in poſſeſſion twenty=ſeven years. 
uns The bill was filed for an in} junction to reſtrain the defendants from 


for — 4 infringing the patent; and an injunction was obtained, that the 

| N queſtion as to the validity of the patent might be tried in an action. 

2 0 1 The plaintiffs brought an action in the Court of Common Pleas; 
the U 


upon a caſe: and obtained a vardict, ſubject to the opinion of the Court upon a 
— 4. caſe ſtated. Upon med of that caſe the Court Was * 
vided: the A; vided, pk | | 

| Patentee 

mult bring 
_— a and Mr. Alexander moved to diſſolve the in- 


Courtwill JunQion. 


not impoſe 
any terms 


e- Le General forthe Nu. in jo de moſt ordinary 


infentiioes in barten of the Court to fay, they will not alter the — 


the mean 
time, ; 41 , 


Caſes in Chantery. 

ill che right is decided. In, the: caſe of waſte it is the. ſpecific 
of the party to have the interference of the Court. In that 

caſe the Court would not permit the timber to be cut. upon giving 
ſecurity. for the value. So here there is a ſpecific right, which the 
Jaw will protect. 1 admit, we are bound to bring another action. 


Lird CHANCELLOR. x cannot put the patentees upon the 
acceptance of terms, that upon collateral reaſoris they think may 
be diſadvantageous to the exerciſe of the right, of which they are 
in full poſſeſſion: neither can I put © them out of poſſeſſion 
upon the difference of opinion of the Court. 


Pleas does not hake their right, but firongly ſupports it. The 
verdict, though it has failed of effect, is not to be diſregarded. 
The opinions of the Judges on both ſides are deſerving of great 
reſpe@. - If nothing can be done upon this, there muſt be anether 
ation, In the mean time the injunction muſt be continued. 
1 will not put chem to compenſation. I will not diſturb the poſ- 
ſeſſion of their ſpecific right. It is of notoriety, that this fire- 
engine has been ereCted i in many parts 13 the W 8 with great 
hs»... "a 


— 
bs — 4 \ 4 " 
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For the . it was then deſired, chat the action . be 
brought in the Court of King's Bench: to which it was anſwered, 
that they might have a ſpecial verdict in the Common Pleas; upon 


which there might be a writ of error. 
Lird Cnancertior I will not wy them under any terms in 
bringing * action. 9 | Fo. 0997 5/33 


' ATTORNEY GENERAL v. Wannen a0. 


Tons \Cookſey deviſed four tenements in Figgin Street, in the 
pariſh of St. Martin's, Sarum, to the churchwardens and 
reſtry-men of the ſaid pariſh © in truſt for them to give to 
ſuch poor men of this pariſh, as they think fat; if any of 
© the deſcendauts of Fobn Fenneway, formerly of this pariſh, 
_ "ply, 1 deſire, that they may be preferred to have it; and 28 


a0ther mode, 4 it mall be executed 
ment, mult fall with its principal. 


Vor. * 0 0 5 


That is not the 
fault of the plaintiffs. What has paſſed in the Court of Common, 


9 prev: but a perſonal * attached to a void charky, 


"* «6 Fin 
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Bow, 75 


Rot. L 8. 


June 6th, 


Where a cha- 
rity cannot 
be executed 
as directed, 
but the gene» 
ral purpoſe 
appears dif. 
tint, and 
may be in 
ſubſtance at- 
tained by 
as an endow- 


th 
1596. 


R 

 Gavnetat 
v. 
WarT- 

CHURCH, 


=P: intend theſe — 5 houſes 16+ be in the manner and 
« cuſtom of alins-hodſes”” for men” and their wives, I gire 

and bequeath to the. chiirchwardens and veſtry-men of this 

« parith of SF. Martirs, Sarum, the ſuim of 2000., that is to fay, 
* in the 47. per cent. Govertitnetit ſecurities, in ſpectat truſt for 
„ them to diſpoſe. of the intereſt-in the following manner: that 
tt is to ſay, my will is for them to give, or allow to each of the 
« four perſons,” that they allow or permit to inhabit the four 


| « houſes, in Jiggin Street, the ſum of 130. Per annum, or 5. 


%% Week, to be paid weekly, monthly, or at their diſeretion; 
that is for a man and his wife : if one of them die, the ſingle 
4 one to have 33. 6d. a week; and not e to bring in 2 
W | In 

The teſtator then gave the remainder of che ſaid intereſt . to 
1 charitable purpoſes z to which there was no objeQtion. He 
e executors; but made no . of the reſidue. 


q* ? "Er | 


The teſtator 3 having placed in this Gur | tenement 


in Jiggin Street, four of his relations, vis: John Fenneway the 


elder, Jobn Fennewapy... the. younger. Mathew Fenneway and 
Samuel Smith, ſon of Elixabeib Smith, daughter of John Fenneway 


mentioned in the. will, upon the 27th of Derember 1792, by deed 
conveyed. the ſaid four tenements to truſtees, to hold to them and 
their heirs to fuck charitable purpoſes as aforeſaid; particularly 
direQing, that the ſaid four tenements ſhould at all times for ever 
after be held arid uſed as alms-houſes, to be at all times hereafter 
occupied by four poor men and their wives, to be choſen and 
placed therein from time to time in manner therein mentioned: 
but he directed, that upon all occaſions perſons deſcended of Job 


—— 


| Fenneway, formerly of that pariſh, ſhould be preferred thereto. 


This deed was duly enrolled in the court of Chancery on the 


10th of January 1793. The teſtator died on the 2th of September 
1793. The information was filed at the relation of the chureh- 
wardetis and veſtfy-men of the pariſh of Sv. Martin's, and a bil 


dy Jobn Jene teay, the younger, and Smith, praying an account 


of the perſonal eſtate; that the bequeſt of the 2000. ſtock might 
be eſtabliſhed, and the fund transferred to the relators to be ap- 
propriated according t6 the Intention bf the teſtator, or as nearly 
thereto, as the circumſtances might admit; or otherwiſe that it 


might be declared, to what extent the bequeſt was good. The 
5 aao. 


dime n ane. 


saft dengec; that if ſo much of the beqũeſt of 2000 /. took; 


40 rdne@ de che perforis to be 
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be inhabitants of the ſaid four tene- ArTornEy. 


ments, was void, yet the” plaintiffs. were- nne to * 2 — 


e W "ps as a „ oa 9—— 


43 84 


My. Lloyd *_ My. Hart -for the lian Thi TOP? is 
, unleſs it is ſo annexed to the houſes as to bring it with- 
in  Wheatley's caſe, which went upon the locality ; the church 
being to be büllt in a particular place. Attorney-General v. Gold- 
| ing, 2 Bro. C. C. 428. has been ſince diſapproved : ante vol. 2. 388. 
The general charitable purpoſe ſhall be eſtabliſhed, though the, 
particular mode fails. Here the ſubſtantial Purpoſe i is to provide 
for four poor men and their wives. Moggridge v. 2 backwell, 
3 Bro, C. C. 517. ante vol. 1, 464. In De Cofta. v. De Par, 


W 


cn. 


E Akmnk N besen was gjven to 


the F. W 2 Hoſpital. 

My. Fi Igor and N. Rimilly *s 4 the widow : Mr. Graham Jay 
My. Daniel-for the next of kin.—This' is an endowment of theſe 
alms-houſes, not a general charitable purpoſe. The diſtinction 
attempted” would ſet aſide the ſtatute of Mortmain : in the caſe of 
a ſchool or an hoſpital it would be ſaid, the purpoſe was education 
or the cure of ſick. It was attempted in Grieves v. Cafe, 4 Bro. 
C. C. 68. ante vol. 1. 548. but it did not prevail. There is no 
fuch ſpecific object here as in Blandford v. Thackerell, 4 Bro. C. C. 
394. ante vol. 2. 238.; e che be object nn was to 
_—_— the ne. 12 


: . 
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Mats of the Rolls n this charitable 8888 i it was 
contended; that though it muſt be admitted, that the giſt of the 
four tenements is void by the Statute of Mortmain, yet the othet 
part, {o far as it concerns the 20007. ſtock appropriated for the 
mainteninee-of the poor men and women, may be ſupported as 
not being eſſentially connected with or belonging to it, but as 
denotiag a general intention; which, though the reſt fails, may 
remain and be fulfilled.” With regard to the principles, upon 
which this Court bas adminiſtered charities, where the ſame can- 
not be carried literally into effect, I refer and adhere to thoſe 
principles, which I laid down as the rule, by which I conceive this 
Court ought to govern itſelf, in The Attorney General v. Boultber, 


ante * 


- 
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GuenzrAL 
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| to the ſecondary * which the teſtator min e intended. 


0 


ante vol. 4. 380. A charitable bequeſt cannot be defeated by ie 
negligence or default of the perſon to adminiſter. it, or by the 
impoſſibility to give effect to every circumſtance. - If the genen 
intention appears conſiſtent with the rules of law; and not againſt 
the Mortmain Ad, it ſhall be carried into effect without regard 


The doarine of Gy pres, which he been ſo * diſcuſſed in 
this Court, and by which 1 underſtand the rule to execute the 
charitable intention as. nearly as poſſible, however wildly and 
extravagantly it has been ated upon in former caſes, is by 
late decifions, particularly ſince the Statute, adminiſtered in this 
way. . The Court will not adminiſter a charity in a different 
manner from that pointed out, unleſs they ſee, that though 
it cannot be literally executed, another mode may be adopted, by 
which it may be carried into effect in ſubſtance without infringing 
upon the rules of law. If the mode becomes impoſſible, the 


general object, if attainable, ſhall not be defeated. Therefore 
though I agree with Lord Northington in The Attorney General v. 
Tyndall, Amb. 614., that this Court is not to ſtudy to evade 
the Statute, with that xeſtriction, I agree with Lord Hardwick; 
in whoſe time the Statute paſſed, and to whoſe deciſions upon this 
Statute and upon all other points I ſhall pay the greateſt reſped. 
At the ſame time I muſt admit, that the authority of The 
Attorney General v. Bowles, 2 Veſ. 547. has been ſhaken by 
ſubſequent authorities, and it is not one. of thoſe deciſions of his, 
that I can entirely concur in: I mean that part of it, where 
admitting,” that the object was to erect a building upon land 
not then given, he throws out, that if land ſhould be after- 
wards given, the Statute; would not be evaded by applying 
the money to erect a building upon it. That is giving land in 
mortmain ; for it is another mode of purchaſe, and holding out a 
temptation to people to give land. Therefore the doctrine, that 
I conſider eſtabliſhed by Lord Hardwicke, and that has 
not been ſhaken, is. this: that where the teſtator has pointed 


out two modes, the one conſiſtent with the Statute, the other 


an ultimate object conſiſtent with che unte, or not. 


inconſiſtent with it, the Court will adopt that, which is legal, and 
will carry it into effect: but it is neceſſary in all theſe caſes 
£0 ſee, whether the teſtator has given ſuch an option, and there is 


it 


Caſes in nn 


| remains to apply theſe principles to ſee, whether there is 
any intention to give this fund to the general purpoſe of providing A 


145. 
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for poor men and women, independent of the alms-houſes, Gn AAN 


or whether an endowment only is propoſed by the appropriation 
of part of the intereſt to that. In that view it muſt be admitted, 


that it mult fail. The. Attorney General v. Goulding is almoſt pre- 
ciſely in point. 1 believe, I may have intimated a doubt upon 
that caſe, I thought it a. more rigid conſtruction of the rules 
of the Court upon charitable bequeſts, than in prior caſes had 
been adopted. Upon conſideration of that caſe, I agree, that it 
ib right: but T do not agree with what Mr. Juſtice Buller is ſtated 
to have faid; that the rule of the Court to execute the charitable 
purpoſe in another way had been varied, I perfectly agree with 
the rule laid down :; but I-deny, that it has been varied: nor 
was it neceflary to ſupport that decifion, that ir ſhould be varied; 

for the ground of it appearing in the report is, that applying the 
charity to any other object would be contrary to the intention. 
The deciſion of the caſe does not prove any variation of the rule 
laid down.” It is extremely material, that the principles of the 
caſes upon charities ſhould be fixed and determined ; therefore 
I am very deſirous, that the principles, upon which I decide this 
caſe, and concur in The Attorney General v. Goulding, ſhould be 
known. It is ſaid, an intention to. give this proviſion to any 
poor men and women may be collected. If I could collect that 


*. 
Wur- 


intention, I would execute it: but I cannot; and ſo it is not 


enough 40 ſay, it is not inconſiſtent with that intention, or that 
if the teſtator could have foreſeen the failure of his object, he 
would have given it to poor men and women without regard to 
the houſes. Perhaps he would: but can I judicially pronounce, 
that he would; or (for ſuch is the office of a Judge) can I fairly 
infer, that he would, upon this will? I cannot. An endowment 
with a reſtriction as to another wife or huſband, an endowment, 
where the conduct of the parties is under the control of the 
truſtees, is very different from a charity for poor men and women 
in general. I cannot create another charitable object for him, 

or apply this to any different. objeQ, ſo as to be. aagranted in 
| faying, I fulfil the intention. 


1 think, the doctrine nid down in The Attorney General v. 
Goulding ſo pltined 3 its fortified by Lord Ty * in a ſome caſe 
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before lim; and Blandford v. Thackerdl! is an authority for that 
deciſion, as well as for that, which 1 am about to make in 1, 
caſe. It light have been argued thete, as it has been here, thy 
if it could not take effect by a permanent eſtabliſhment of a ſchog, 
it might by paying a fchoomaſter ot miſtreſs to teach Poor 
childreti at large; therefore it might be eſtabliſhed in that wy 
without regard to the particular direckion: but the Lord Char. 
cellor did not think himſelf warratited in collecting ſuch an in. 
tention. N | 


Therefdte without ſhaking any rule laid down, except that par 


of The Attorney General v. Bowles, that I have mentioned, I an 


Not rs. 
June 7th. 
Money ſet- 
tled in truſt 
to be paid 
according to 
the appoint- 
ment of 4. 
and in de- 
fault thereof 

to his legal 
repreſenta- 

— accord- 

to the 
courſe of ad- 
miniſtration ; 

4, by will in 

purſuance of 

the power 
appoints to 
dis legal re- 
pre ſentatives 
according to 
the cour 

of admini- 
tration; 
and makes a 
vyefiduary le- 

tee, whom 


appoints 


one of his 
executors. 
Lan the will 
the next of 
kin are enti- 
Ued. 


warranted in declaring, that under the true conſtruction of this 
will the intention was to make an endowment of alms-houſes; 
that there is no general intention beyond that ; and therefore the 
bequeſt, ſo far as it concerns thoſe alme-houſes, muſt fail with the 
Object, to which it was attached. 
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JENNINGS „ GALLIMORE. 


PON the' marriage of Thomas Turner and Dorothy Gallimore 
-* "10001, was ſettled in traſt, to inveſt it in Government 
or real ſecurities, and pay the dividends or intereſt to Dorothy 
Gallimore, to her ſole and ſeparate uſe; and after her deceaſe, in 
caſe there ſhould be any iſſue of the marriage living, to divide 
the principal among the children ſhare and ſhare alike at twenty- 
one or marriage; but in caſe Thomas Turner ſhould have no 
iſſue by Dorothy Gallimore, or they ſhould all die in her life, 
then immediately after her death without iſſue of her body then 
living as aforeſaid to pay the faid 10004. to Ambroſe Gallimore, 
incaſe he ſhould be then living; but if dead, then to ſuch perſon 
or perſons, and to and for ſuch uſe and ufes, intents and purpoſes, 
48 be ſhould by deed or will appoint; and for want of ſuch ap- 
pointment, then unto the legal repreſentatives of him, the ſaid 
Ambroſe Gallimore, according to the courſe of 'adminiſtration. 


power of appointment proceeded thus: Now 1 do hereby in 


«purſuance of ſuch power dizg&t and appoint the ſaid ſup of 
5 5 l | ioo. 


m7 , 


« ;55ol:; in caſe my ſaid niece Dorurhy Turner ſhould happen 2396. 
540 die without iflue, to be paid by the faid truſtees or the ſur- Deeds. 
.«« yjvor, bis executors, adminiſtratora or aſſigns, unta wy legal 3. 


« repreſentatives according to the courſe of adminiſtration 
he gave the reſt, reſidue and remainder, of all his real and perſonal 
eſtate and effects whatloever or whereſgever, to his nephew 
1/illiam Gallemore, fon of his elder brother, and to his heirs and 
afligns for ever. He appointed his ſaid nephew reſiduary legatee, 
and appointed his cant and * Home executors. 


nne ras died without iſſue. The is the 
10001, was between the aflignees of the teſtator's nephew William 
n e and the other next of * a ſiſter and * 


Mr. Loyd for the next pros #in after ahi arid v. aun, 
. (a). enn f 
. 

Mr. Groban and Mr. 0 for the W n the 
deed, the expreſſion, which he follows exactly in the will, muſt 
mean the perſons by law his legal repreſentatives: vis. his ex- 
ecutors. Why is the popular, looſe, vulgar, ſenſe to be adopted 
inſtead of the legal ſenſe? The will muſt be conſtrued as the 
deed creating the power; of which it is clearly intended to be an 
execution, Neither he nor. — authors 250 _ Power meant all 
be | | | 

\ | | 4 
Ale, of dhe Ralle. If it had neſted e Ieſelf, 


| Tſhould have had great doubt of being able to get over the words 


legal repreſentatives”; and if he had died inteſtate without 
executing the power, I ould have pauſed long, before T could 
have given any other interpretation than that contended for by 
the affignees; but I cannot read this will without implying 
an intention to conſider it otherwiſe. He would never have 
made ſuch a will, if he had thought, all the words he had uſed 
came to nothing more than executing the power by giving the 
fund to William Gallimore ;\ which power he anxiouſly takes the 
trouble to execute, and expreſsly recites, that it enables him to 
Zire it any Fs he thinks fit. If he meant to give it to him, 
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enn. 
I cannot think, he fo intended it. As a lawyer I muſt bare 
underſtood the words, as the aſſiguees do. If it was upon the 

| deed alone, and be had died inteſtate, I muſt have conſidered, 


| Fane $th. 


Le to 
118. C. 


Evidence ad- Lane and WG Fol. as executors: pint ſilver mug and all my 


mitted. 


| have meant the conſtruction contended for by the aſſignees; 
and which perhaps might without the will have been the true 


not by this putting any, conſtruftion upon the deed itſelf: it is 
entirely upon the will and the execution of the power thereby, 


v. Maſters, 1 P. Wms. 421. and Baylis v, The Alitorney General, 


| evidence has been admitted. 


Caſes in Chancery. 
to whom he has given all the reſt, why did he not ſay ſo? I an 
now told, this recital and anxious execution of the power and 
diſtinckion of this fund from the reſt, means only to give it ©; 
him, to whom he might, if he thought fit, have given it expreſly, 


that it was a deed; and though I could not know, what the 
meant, I muſt have given the words their legal ſenſe: but it i 
almoſt impoſſible to ſuppoſe, any man uſing theſe words could 


conſtruction: but I deſire not to be underſtood to decide that, 
But upon the will I am of opinion, firſt, that he did not intend 
William Gallimore to have this fund; and then the only perſons, 
who can take it, muſt be thoſe entitled to his perſonal eſtate, 
Therefore declare, that it belongs to the gext of kin. 


I defire, it may be underſtood, if this cafe is quoted, that Ian 


— — 8 — 


— 0 — 
a 


ABBOT v. MASSIE. 
Bequeathed to Mr. James Maſſie of St. Martin's 


© china to Mrs. G and 10/. for mournipg.” 


Mr. and Mrs. Gregg claimed under the deſcription of JF C and 
Mrs, G: but the former refuſed to act as executor. The Maſter 
refuſing evidence, that they were the perſons intended, they 
excepted to the report. A lus 


Mr. Mansfield and Mr. Hart for the exceptions cited Maſter 


2 Atk. 239; where Lord Hardwicke mentions inſtances, in which 


on 


The Attorney General for the report cited Hunt v. Hort, 3 * 


Caſes in Chancery, | 

Lord C= NCELLOR, The Maſter ſhould receive evidence, 

" 1 jo evidence, to prove who Mrs. G. was: but as to the '507., 
it is impoſſible that can be allowed; becauſe it is given to him as 

See, e be did not prove the will 

ception with ith regard to that. I do not mean to tell the Maſter, 

what evidence he is to receive. 


r 


2 


Upon this it was agreed, chat Mrs. Gregg ſhould take the ſilver 


mug, the china and 104. 


DOMMETT v. BEDFORD. 


nos Beldford by his will duly executed gave, deviſed and be- 

queathed, to his niece Anne Ireland one annuity of 30 l. to be 
paid her by two equal half-yearly payments during her natural 
life; the farſt payment thereof to be made in fix months after 
his deceaſeg under this ſtrict direction, that this annuity ſhould 
not be ſubject to the debts or control of her preſent or any future 
huſband ; and that the ſame ſhould from time to time be paid to 
herſelf only; and that a receipt under her hand and no other 
ſhould be a ſufficient diſcharge for the payment thereof: his intent 
being, that the ſaid annuity or any part thereof ſhould not be 
alienated for the whole term of her life or for any part of - the ſaid 
term; and if ſame ſhould be ſo alienated, ſaid annuity ſhould im- 
mediately thereupon ceaſe and determine; and he alſo.gave and 
bequeathed unto his nephew Richard Tubb one annuity of 30!. 
during bis natural life, payable in like manner as the former 
annuity, and with the ſame direction of being paid to himſelf only 
and upon his own receipt, and under the ſame reſtriction agaĩuſt 
alienating the ſame or any part thereof; and he alſo gave and 
bequeathed to his nephew Bedford Woodham one annuity of 43o/l. 
during his life, payable in like manner as the above annuities, 
and with the ſame direction of being paid into his own hands only, 
and upon his own receipt, and under the ſame reſtriction againſt 
_ alienating the ſame or any part thereof; and he charged the above 
three annuities upon his real and freehold eſtates; and deviſed to 
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| perſonal property and a bargain and ſale of their real eſtate were 


at law. 


Ro La, 
13th, 14th 
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power on 
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an abſolute tr 


Tales in Chanrery, 
kis nephew John Bedford his freehold eftates ; ſubject to the fat 
annuities. | | 25 


True teſtator died in 1789. Upon the 16th ef Noveniter 159, | 
a joint commiſſion of bankruptcy ifſued againſt Bedford Moodban 
and his partner Alexander Davidſon; and an aſſignment of ther 


duly executed. The bill was filed by the aſſignees againſt John Bed. 
Ford and the bankrupt, praying, that the plaintiffs might be declared 
entitled to the annuity, the arrears ſince the bankrupty and the 
future payments during the life of Bedford Woodham. The bank- 
rupt by his anſwer ſubmitted, that he was entitled, as he had not 
voluntarily alienated. An iſſue was directed to the Court of 
King's Bench. The certificate was, that by the bankruptcy of 
Bedford Woodham, and the indenture of bargain and ſale of the 
3oth of June 1791, the annuity of 3ol. given to the bankrupt 
Bedford Moodbam by the will of Thomas Bedford ceaſed and deter. 
mined. Upon the equity reſerved the bill was diſmiſſed; and 
without coſts; the Maſter of the Rolls ſaying, it was a very 
doubtful point, and the defendant had a great advantage by the 
failure of the bankrupt : but that he would conſider of the coſts 


ow 


MALIM v. BARKER. 


HIS cauſe (reported ante vol. 2. 333. 529.) came on for 

farther directions. The defendant Barker was executor of 
Samuel Scholey, who was executor of the teſtator Thomas Lowe. 
The bill, as againſt Thomas Keighley, huſband and adminiſtrator 
of Sarah Keighley, had been diſmiſſed with coſts. 


It appeared by the Maſter's report that Thomas Lowe, the teſ- 
tator, died in 1761, and Sarah Keighley, his daughter, died in 
1793. The children of "John and Anne Malim living at the 
death of Sarah Keighley were Lucy Anne Harris, Mary Anne 
Phillips, William Henry Owen Malim, and Caroline Matilda Morris. 
The children of Fobn Lowe living at the death of Sarah Keighley 
were John Lowe the younger, Sarab Marſhall, and Charlotte 


uſt, it is a veſted intereſt in all the children, ſubject to be deveſted by appointment; and 


there being no appointment, children born after the death of the teſtator, and thoſe, who died in the life 
of A. are entitled with the reſt. e | | 


Atkinſon. 


* 


Cailes tn ebene. 


N An William Henry Owen Malim and Caroline Matilda Mor- 
vi were born after the death of the teſtator. Emilia, the natural 


daughter of Jobn Lowe, * in the life of - Sarah Kk 9 inteſ- 
rate and without iſſue, 


The queſtion upon the report was, whether ſuch of the children 
who ſurvived Sarah Keighley, as were born after the death of 
the teſtator, were entitled equally with the reſt: white had been 


other children, who died in the life of Sarah Keighley: but that 
did not appear upon the report. 


Mugler of the Rollr.— The firſt point in this cauſe was, whether 
there was an abſolute truſt for theſe children upon this will ; and 
it was determined, that it did raiſe ſuch truſt ; that Sarab Keighley 
had only the uſe of the fund for life, with a recommendation 
operating as a truſt to diſpoſe of it among them. The queſtion 
now is, to whom the money is to be diſtributed. There is no 
doubt that children living at the death of Sarah Keighley, though 
born after the death of the teſtator, are entitled. The next queſtion 
is as to thoſe, who died in her life; whether it is not a truſt for 
all the perſons deſcribed ; who are all the children. How are you 
to exclude thoſe, who died in the life of the tenant for life? It is 
ſaid, that being a power of appointment, it muſt mean, that it 
ſhould be appointed in favour of ſuch of the children, as ſhould be 
living at the death of this daughter: but that is not the con- 
ſtruction for two reaſons : firſt, becauſe there is a caſe, in which he 
gave theſe fiſters in the event of their huſbands furviving them a 
power of diſpoling to their huſbands for their lives: ſecondly, 
which makes it impoſſible” to confine it to thoſe living at the 
death of Sarah Keighley, it was not neceſſarily to be done by will: 
but ſhe might at any time during her life have appointed by deed 
in favour of any of the children, though they might not ſurvive 
her, Therefore upon the true conſtruction of theſe words, I am 
clearly of opinion, that if ſhe had appointed, it was to be in favour 
d all ſuch children born after the death of the teſtator, whether 
they ſurvived” Sarah Keighley or not. Every child that came 
in gſe, acquired a veſted intereſt, liable to be deveſted by the exer- 
ale of the power of appointment; and there being no appoint- 
nent, I muſt conſtrue it, as if there was no power; and it has 
been determined over and over, that in ſuch a caſe all children 
_ in eſſe ſhall take. Therefore it muſt be referred to the 

Maſter 


Rortis, 
June 18th, 
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Caſes in Chantery. 


6, Mafter to inquire, whether any and which of the children of 


Anne Malim and of John Lowe died in the life of Sarah Ke; igbley, 
and who are their perſonal repreſentatives; and reſerve farther 
directions ans coſts. | 


The ſhare of Emilia W to the Crown: but there muſt be 
an adminiſtration. 


BARROW v. GREENOUGH. 

onn Barrow by his will directed, that his wife Ellen ſhould 

have during her natural life fifty- two guineas a- year; and 
that ſhe ſhould have the intereſt of the remainder of what he 
ſhould die poſſeſſed of: but if his ſiſter Mary Barrow ſhould over- 
live Ellen Barrow, ſhe was to have the intereſt of all, that remain- 
ed, during her life. After ſome legacies he appointed John 
Greenough and his ſon Job Park Greenough executors. He then 
gave ſome legacies ; and gave all his houſehold furniture to his 
wife; and declared, that although he had directed, that Mary 
Barrow ſhould have the remainder of the intereſt, his meaning 
was, that ſhe ſhould have 257. a-year; and that John Port 
Greenough after the death of Mary Barrow ſhould have intereſt of 
what remained after paying Ellen Barrow her intereſt; and after 
the death of his wife and his ſiſter Mary Barrow he gave to Jobs 
Park Greenough all the refidue of his eſtate and effects after pay- 
ment of his debts and charges, as therein mentioned. 


Jobn Greenough died in the teſtator's life. The bill was filed 
againſt the ſurviving | executor by Ellen and Mary Barrow ; and 
the queſtion aroſe upon the circumſtances of a tranſaction, which 
appeared by evidence thus: Turner, examined for the plaintiffs, 
depoſed, that the Wr paper was given to him by the 48 
FO Hou Barrow. | 


* Fohn Barrow of Brazen-nofe Street, FO ſaid unto 
me, John Greenough, a few days before his death, that he had 
left his wife Ellen Barrow fifty-two guineas a year; and he ſaid; 

it was his wiſh and deſire, that ſhe ſhould have fixty guineas 
* a-year during her life, and his ſiſter Mary Barrow 254. a year 


during her life; and that they ſhould have what was neceſſary 
« in 


7 


Caſes in Chancery, 
a jn caſe of fiekneſs out of the ſtock; and if his wife Ellen ſhould _ 


« qutlive his ſiſter Mary Barrow, ſhe ſhould have her ſiſter _ 
« Barrow's income of 250. a-year added to her yearly income.” 


The witneſs Ether depoſed, that upon his deſire to ſee Ellen 


Barrow and the defendant together they met at the office of 


the deponent 3 who producing this paper, the defendant ac- 
knowledged it to be his own hand-writing; and then promiſed, 
that he would fulfil and perform the {ame according to the teſtator's 


requeſt. 


Lord, examined for the defendant, depoſed, that he was FA 


company with the teſtator and the detendant a few days before 


the death of the teſtator ; who acquainted the defendant with his 
will and ſaid, he had left the plaintiff Ellen an annuity of fifty 
guineas; but that it was his wiſh and deſire, that ſhe ſhould receive 
an annuity of 60 J. for her life; and that he had left his ſiſter Mary 
Barrow 201. a- year; and if they ſhould be in want in caſe of 
iickneſs, they ſhould have what was neceſſary out of his ſtock ; 
and the teſtator then requeſted the defendant to ſee, that ſuch an- 
nuity of 60. was paid to the plaintiff; which he promiſed the 
teſtator ſhould be done in the ſame manner as if it had been ex- 
preſſed in his will; and he and the defendant deſired the teſtator 
to ſend for ſome perſon to draw a new will; but which the teſtator 
refuled to do; ſaying, he would leave the ſame to the defendant's 
generoſity; and that the teſtator informed the defendant, he would 


ſo. 


j 


The anſwer ſtated the tranſaction in the ſame manner as the 
deponent Lord, except by repreſenting, that the annuity, which 
the teſtator ſaid he had by his will given to his wife, was fifty-two 
guineas, and that the defendant could not recollect, whether the 
annuity, the teſtator wiſhed ber to receive, was ſixty pounds or 
lxty gvineas. | 


derive a benefit under his will to the extent of 10007. or nearly 
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My. Graham and Mr. Alleock for the d:fendant reſiſted the 


claim of the plaintiffs as contrary to the Statute of Frauds ; and 
unliſted, that if this converſation could be eſtabliſhed, the teſtator 
intended, that the defendant ſhould have a diſcretion. They alſo 
liated, that the defendant, if he was to anſwer this demand, could 


dot be benefited to the extent of 1 oool., as intended by the teſtator. 


Vor, III. Rr Mr. 


BAA 


ſome of the caſes upon that ſubjedt collected, ante 38, 39. nt (a), 


. 
Gr E EN. 


'OUGH, 


tor to make a new will. Leaving it to his generoſity! It i; 


verſation, there is the witneſs Lord. He does not ſpeak as to 


- Caſes in Chanterp. 
Mr. Lloyd and Mr. Pemberton for the plaintiffs contended, that 
it was a caſe of fraud excepted out of the Fatute; and they citel 


Maſter of the Rolls. —T have no doubt about this caſe. It has 

been very well argued for the defendant. It turned entirely upon 
the word * generoſity;” whether the teſtator meant by that wor 
that he did not mean this to be his will. I will not critic 
upon words; nor do I think, the word “ generoſity” can be 
conſtrued to take away the effect of a folemn deſire of the teſta. 
tor coupled with the promiſe of the defendant. The defenda:; 
had no intention of fraud at that time; for he deſired the teſta. 


leaving it to his honour and conſcience. Vir generous is à man 
of noble feelings. There is no doubt of what he meant by i. 
I am very happy, that I have under the defendant's hand-writing 
the particulars of the converſation; ſo that there can be no doubt 
about it; for this evidence ſhews, how dangerous it is to deter- 
mine upon parol eyidence only. If it reſted on that only, the 
teſtator's intention could not have been effected; for Lord's evi- 
dence is certainly different. The fact turns out to be, that there 
was a converſation; it ſtands in his own hand-writing; and there 
is no evidence of dureſs. He puts it down as evidence of what 
he did ſay. To corroborate this, his own admiſſion of the con- 


the ſiſter's annuity ſo fully as the paper: but he ſwears, that what- 
ever the teſtator deſired, which I take from the defendant him- 
ſelf, the defendant promiſed, he would do. The queſtion is, 
whether by repoſing that truſt in the defendant the teſtator was 
not prevented from making a new will. The defendant ougit 
to have told him, that if he did not put it in his will, he would 
not do it: inſtead of that he promiſed to do it; upon which 
the teſtator refuſes to make a new will; and ſays, he leaves it to 


his generoſity: that is, he leaves it to his conſcience. I am 


quite relieved from any difficulty as to the fatute. The queſtion 
is, whether the confidence, that the defendant would perform the 
truſt he undertook, did not prevent the teſtator from making a 
new will, I ſhall make him perform it, and order him to pay 
the increaſed ſum out of the aſſets with coſts; and if the aſſets 
are not ſufficient for the coſts, he ſhall pay them perſonally. The 


courſe of all the caſes is, that it hall come out of the aſſets; for 
| the 


* 
wv 
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the executor undertakes it as part of the will; not perſonally. If 
zt had not been for this written paper, I ſhould have heſitated 
very much about admitting evidence againſt a written will. Let 
the Maſter take an account of the perſonal eftate, debts, ©. and 
,oportion a ſufficient part to anſwer the annuities of 52 guineas 
and 2540 the wife and ſiſter of the teſtator. Declare, that out 
of the reſidue of the perſonal eſtate fo much is to be ſet apart, as 
will be ſufficient to make up the annuity to the wife 60 guineas 
during her life: at the death of either or both, any of the parties to 
be at liberty to apply ; and let the defendant pay the coſts. 


0 1 „ ä 


COXE v. BASS ET. 


* Hippeſley Core deviſed to Sir Francis Baſſet, Fohn Hip- 

pefley and Richard Paget, his manſion houſe at Ston Eaton, 
and all his manors, by name, with the ſeveral meſſuages, farms, 
lands, tenements and hereditaments, rights, -members and appur- 
tenances therein compriſed,” and all other his meſſuages, farms, 
lands, tenements and hereditaments, whatſoever and whereſoever, 
in the esunty of Somer/et, and alſo his manſion houſe called Peamore 
Houſe with the appurtenances, and the manor of Brenton, and all 
his farms, lands, tenements and hereditaments, in ſeveral pariſhes 
named and-elſewhere in the county of Devon, upon truſt in the 
firſt place to pay and apply the rents, iſſues and profits, of the 
laid premiſes for the payment of the intereſt of all money due 
upon ſecurities from him upon his own account or as repreſent- 
ative -of his late brothers Richard and Fohn, except ſuch debts, 
as were not contracted for their own uſe, or for which they or 
either joined in ſecurity with any other perſon; and in the next 
place to pay to his ſiſter Mary Buller an annuity of 1004, and to 
his ſiſter Ann James an annuity of 200 J. for life reſpectively. He 
then gave, deviſed and bequeathed, his ſaid manſion. houſes and all 
and ſingular his ſaid manors, lands, hereditaments and premiſes, 
ſubject and liable to the payment of his debts and legacies and to 
the ſaid annuities, to truſtees for 500 years, to raiſe portions for 
Jounger children, and after the expiration of that term, to his 
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why in aid of the perſonal, the perſonal may be given exempt from the debts by an unatteſted co- 
«CIC, f | 
The Count will not execute a power given by the teſtator to truſtees to continue his charities, or to give 


any others, they ſhould think fit. 
7 


wife 


Coxr. 
. | 
Basser. 


* under the ſettlement thereof by Mrs. Mary Hooper deceaſed, 
- and the whole eſtate and intereſt therein, as well in poſſeſſion 


directed to be ſubje& to the ſame uſes, truſts and purpoſes, 3s 


exchange, with an exception of the manſion houſe at Ston Eafton, 


ales in - Ehanterp; 


wife Elizabeth Ann for life; and after the expiration of that t 
and that life eſtate and ſubje thereto he deviſed all the (4 
eſtates to the uſe of his firſt and other ſons in tail; and for defaul 
of ſuck iſſue, as to the Somerſet eſtates to the uſe of his daughter 
in tail; and in default of iſſue male as to the Devon eſtates, and of 
all iſſue male and female as to the Somer/et eſtates, to the uſe of 
his nephew John Francis Buller and his iſſue male in ſtrict ſet. 
clement with ſeveral remainders over, with powers of Jointuring 
and leaſing: provided always, and my mind and will farther 
is, that it ſhall and may be lawful for the ſaid Sir Francis Baſſi, 
« Yohn Hippeſley and Richard Paget, or the ſurvivor of them, or 
the heirs of ſuch ſurvivor, to ſell and diſpoſe of in fee ſimple 
* my meſſuages, lands, tenements and hereditaments, ſituate in 
the pariſh of Midſomor Norton only, which devolved to me 


<« as reverſion (except all coal under ſuch laſt mentioned lands, 
< tenements and hereditaments, in the ſaid county of Somerſet); 
and by and from the money therefrom ariſing to pay off and ſatisfy 
and diſcharge the above mentioned debts and legacies in ſuch 
order and manner, and with ſuch preference and priority, as 
« the perſon or perſons ſo ſelling ſhall think meet and expedient, 
and to inveſt the ſurplus, if any, in the purchaſe of other lands, 
« tenements or hereditaments ; which may be by him or them 
«* conſidered to be advantageous to my other eftates;” which he 


therein mentioned and expreſſed © concerning the eſtates ſo to be 
< ſold,” and to be ſettled accordingly, or as near thereto, as circum- 


ſtances would admit. He then declared, that it ſhould be lawful 
for the truſtees during their ſeiſin of the faid premiſes upon the 
contingences after mentioned, or the perſons from time to time 


in the ſeiſin, to leaſe for three lives ſuch parts of the aforeſaid 
eſtates, as were then let for lives, except tenements of 10 acres, 
at the accuſtomed rents, heriots or ſervices, at leaſt, to be incident 
to and go along with the reverſion expectant upon ſuch leaſes; 


alſo to let for 14 years at the beſt and moſt improved rent, and 


to let coal mines for 31 years at the uſual reſervations and pay- 
ments without fine, to be incident to and go along with the rever- 


ſion. He gave power to the perſons ſeiſed from time to time to 


and 


00 tes in Chancery, 


mould omit to do ſo, that the truſtees ſhould enter and repair 
with the rents and profits. He directed, that in caſe the ſaid 

an Francis Buller and the other tenants for life in remainder 
reſpectirely ſhould not have attained the age of twenty-ſeven, 
when they reſpectively became entitled, then the truſtees ſhould 
feceive the rents, iſſues and profits, of the ſaid premiſes and of 
every. part thereof, and apply the ſame towards payment of the 
aid debts and legacies, and the ſurplus, if any, in the purchaſe of 
any eſtates in Somer/etſhire, to the ſame uſes as the Somer/ct/hire 
eſtates deviſed; and he directed the ſaid. tenants for life to take 
the names of Hippeſiey Cone. He then gave to his ſiſters Lady 
Buller and Mrs. Hippeſtey, his ſervant Benjamin Watſon, and three 
other perſons, legacies of 100/. each; and 10/4, each to his other 
ſcrvants living with him at his deceaſe. He directed, that his 
houſehold: goods, furniture, plate, linen, books and china, in bis 
houſe at Son Eaſton then or at his deceaſe ſhould remain therein 
and not he ſold, except ſuch as the truſtees ſhould think not worth 
preſerving; and that the ſame ſhould go and be conſidered as heir 
looms to that houſe, and be enjoyed from time to time by the 
perſons entitled to the poſſeſſion of the manſion houſe. All the 
reſidue of his perſonal eſtate of what nature or kind ſoever he 
gave and bequeathed to his ſaid truſtees to ſell and diſpoſe of, and 
call in, the ſame, and apply the money ariſing therefrom towards 
payment and diſcharge of his ſaid debts and legacies; and he ap- 
pointed his truſtees executors. Then reciting, chat there might 
be ſervices. done by Great. people, and divers ſmall ſums, 
charities and benefaQtions, bad been given, and paid by him and 
his late brothers Richard, Jobn and Charles, he authoriſed and 
impowered his truſtees to pay and ſatisfy ſuch perſon and perſons 
for ſuch ſexvices, when performed, and to continue ſuch charities 
and benefaQtions, or to beftow any other, as they in their diſere- 
tion ſnould think fit; GAL the ſame. did not exceed in mY 
vholg the ſum enen | 

1 | 
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* cath his wife to keep the premiſes in repair; and if the 
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4K; Codicil,—After excepting certain eſtates from being le 


tool. of the ſame money to my wife Elixabeib Anm, and 10000 


. 


Ann, not only all, that is already given her by my will; but in 


to ne care of Ston Zofton Houſe vith the furniture and ſtock, 


Caſes in "Chancery: 


ander the power in his will, and reciting, that his father in. au 
Thomas Horner ſtands bound to him in à bond for 5000“. to, 
paid at his deceaſe, I hereby deviſe upon ſuch contingency 


4 to my ſiſter Ann James, and the remainder thereof to Pay any 
«debt or debts; that my truſtees may in their judgment think mot 
* expedienit;” and he directed none of his tenants to be raiſed in 
their rents or turned out for ſeven years, except for groſs miſcon- 
duct or non-payment of rent.—This codicil was ſigned by the 
teſtator, atteſted by two witneſſes, and was dated the gth of 


addition I give her the whole of my perſonal property, timber, 
« e. without impeachment of or for any manner of waſte. [ 
<« inveſt her with all my privileges as Lord of the manor in letting, 
« leaſing, changing. My tenants I wiſh to continue upon my 
4 eſtate, as I have ſtated: but I give my wife power to remove 
6 them in caſe of waſte or ill-behaviour. In regard to the le- 

« gacies I make the following alterations.  - ReſpeQing the 10000. 
<« left to my ſiſter Mrs. James after Mr. Horner's death, I have left 
« her an annuity inſtead; therefore I revoke this, and bequeath 
it to my wife in addition to the other 1000“. I have already 
given her after her father's" death, to diſpoſe of this 20000. as 
ſhe pleaſes.” Then, after declaring, that theſe annuities and le- 
gacies \ were not to commence till a year after his deceaſe, and 
ſome farther directions as to legacies, „ All ſtock upon my eſtate 
% in and about my houſe and all timber either ſtanding or cut 
« down I give to my wife (indeed I apprehend them all to be in- 
cluded as perſonals) for her natural life. The ſum 1 have al- 
4 lowed for charities I deſite the my wife may diſpoſe of, as ſhe 
„ beſt knows my wiſhes. It is my ardent wiſh we may long live 
together: God grant we may: but if I die before her, I leave 
my wife all I am poſſeſſed" of in my eſtates real and perſonal 
* for her life without impeachment of waſte; and if the ſhall 
die, before his heir is of age, he directe her to appoint a perſon 


And 


44 60 keep up the walks and premiſes. —Dated the 14th: of 


nn 


We — OY 
<6 perſonals. My wife to poſſeſs them all during her life; 
4 carriages, horſes, ſtock of all ſorts, furniture, Ac. none ſold till 
« after her death: then according to laſt will. I give her free 
4 uſe of eutting\timber, Wc, if not already done, to be obſerved 
4 and executed in caſe I die (H. H. Coxe)- ſhall give her my di- 
5 rections and — —Dated the n Rn 1795. 


Ath. Coil, —<« Farther n to be made in my will. 
« As I with my wife, in caſe T die, to live as we have done to- 
« gether at Ston Eaſton, let her keep up every ching, ſervants, 
e, Oc. and cut timber without impeachment of waſte; and 
4 jn letting eſtates and changing, c, it ſhould be done always 
hy the truſtees conſulting with her and her pointing out. All 
je and dead ſtock to be hers; and all arrears of rent due ſhe 
ig to receive for her uſe; and ſo to continue to thoſe in truſt 
amy executors. This is my wall &c. 4 A Core. "—Dated the 


15th of Fuly 1795- 


sth. Codicil,—** Broderip to reviſe my codicils as ſoon as 1 
get home By it I wiſh to convince my family and friends the 
great love and high opinion I have for my wife. I give and 
< bequeath her all my eſtate; which after her death will go ac- 
* cording” to my will. I give her alſo for her entire uſe the 
4 whole of my perſonal property, except books; plate and linen, 


* which I think ſhould go as heir-looms. 20007. ſhe is to have 


* after her father's death, as I have ſtated. The two atinuities 
"and Jegacies are not to be paid till an entire year and a half 
* after my death. This is my will; and the quibbling [lawyers 
muſt be prevented from torturing my true meaning. . H. Coxe, 
A CO and Stow, July FOR: 1795. 25 


Men 10 a 4 Saad out. All my tenant to be 
* ſerved the ſame, unleſs they lower their commodities -to the 
© poor. To take this into conſideration; and thoſe that come 
" after me to raiſe the _ e e H. H. Coxe.” 


The 


93 
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1796. 
Fanuary 1795. Signed. I the teſtator and atteſted by three 
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Cotes in Chancery; | 
The zch codicil was written on a leaf in à very y al e 
book. The bill was filed 900 the widow. N 


The 3 ariſing upon theſe inſtruments were, i, Whe. 


ther any part of the real eſtate except that of Midſomer Norton was 
liable to the ſimple contract debts, legacies and annuities : 2dly, 
As to the diſpoſition of the perſonal property to the wife; what 


0 intereſt ſhe took; whether it was a general diſpoſition, or ſpecific 


and exetnpt' from the debts and charges; and whether, real 


eſtate having been ſubjected to the debts and other charges, any 
part of the perſonal property could be with-drawn ſo as to increaſe 
the burthen upon the real eſtate by an inſtrument not duly exe- 


cuted to charge real eſtate according to the Statute of Fraud. 
.z3dly, Whether aay thing could be done under that part of the 
will . to charities. Jad Sat | 


: 


os was RENE 00 the firſt e, that: 55 word © only 


in the diſpoſition of the Mid/omer Norton eſtate amounted to 
< no more” and reſtrained the generality of the former charge; 


and that the exception of the coal-mines of the Midſomer Norton 
eſtate, which are to go with the other eſtates, ſhewed, he did not 
intend the latter to be ſold. 7. bomas v. Britnell, and Elli you v. Airey, 
2 Vef. 314, 508, were cited. 


Maſter if the Rolls. This cauſe comes before me upon a will 


and ſeveral very inaccurate codicils, of which the Spiritual Court 


has thought fit to grant probate: conſequently they are all to be 
taken as the foundation of the decree. The laſt codicil does not 


ſeem intended by the teſtator for more than a memorandum, that 
it would be neceſſary to have the codieils reviſed: but his name 


being to it, the Spiritual Court have thought fit to grant probate; 
therefore I muſt take it as part of the will. I concur in the 


opinion dropped at the Bar, that it is now almoſt abſolutely neceſ- 


ſary, that the Legiſlature ſhould come to ſome regulation as to the 
form neceſſary for wills of perſonal as well as real eſtate, from the 
habit, the Spiritual Court has got into, of granting probate of al 


the looſe papers, that can be found, and ſending them to the Court 
of ene to be conſtrued. x | | | 


n * will which u upon the hole is by 4 no means inaccu- 


_ rately drawn, no queſtion ariſes as to the perſonal property being 


10 liable 


liable to the debts and legacies; for it is expreſsly declared, that 1796. 
what is not ſpecifically given is liable. The only queſtion upon 
the will is, whether upon the whole he meant the whole real w 
«ſtate at all events to be ſubject to the debts and legacies. As to 
the fimple contract debts, unleſs it can be collected from the 
will. that he intended the whole real eſtate to be liable, they no 
more than the legacies mall be a charge upon it. I believe, the 
ſtates deviſed were all, that he had. The word * towards” in the 
diſpoſition of the reſidue of the perſonal eſtate is very material; 
ſewing, he did not think, that reſidue would be ſufficient for his 
Jebts and legacies. It is clear upon this will, that he meant, all 
bis debts ſhould be paid: firſt, that his perſonal property except 
what was ſpecifically given ſhould be applied: then that the rents 
and profits of his eſtates ſhould be applied, as the law would have 
applied them if not directed, to keeping down the intereſt of ſecuri- 
ties affecting them: then after a general charge upon all his eſtates 
he points to the Midſomer Norton eſtate ; and even then, when 
giving an -abſolute power to fell that, he wiſhes, if poſſible, to 
keep the coal for thoſe, who are to have the other eſtates. He 
has then directed, before recourfe is had to any other part, that 
the rents and profits to accumulate, till the deviſees attain the age 
he has fixed, ſhall be applied. But is this any thing more than 
pointing out what ſhall be applied firſt, and that only if that ap- 
plication ſhould be inſufficient, the reſt ſhall be able? Having 
well conſidered the two caſes cited, I am perfectly ſatisfied, I ſhould 
do great violence to the conſtruftion of the will by holding, that 
he had not ſubjected all his real eftates to the payment of ſuch of 
his debts and legacies, as the part firſt pointed out ſhould not be 
ſufficient to ſatisfy. He firſt points out the Midfomer Norton eſtate: 
as to the reſt, he leaves it clear, that they ſhould do it by mortgage, 
and not by ſale, unleſs it could not be done any other way, There- 
fore it is not a reſtriction, but only an indication of an intention to 
diſcharge them by the real eſtate, if the perſonal is not ſufficient ; 
do be done firſt by the abſolute ſale of the Mid/omer Norton eſtate, 
and the application of the rents and profits, which he has directed 
to be applied; but it is not to be ſuppoſed, that the general charge 
ſhall totally fail, if that is not ſufficient : a conſtruction, the Court 
would very reluctantly make, and which in this caſe would be 
clearly againſb the intention. All the real eſtate therefore is ſub- 
leck to the debts and legacies. FER! 0 
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Caſes in Chaneery.- 
be next queſtion, is, what part of the perſonal eſtate in given to 
the wife not ſubject tothe debts. It ariſes upon theſe extraordinary 
codicils. The firſt is chiefly with regard to the mode of managing 


his real eſtate: but it is ineffectual as to that, becauſe not duly atteſſed. 


It alſo gives two legacies of 10004. each out of a debt, part of his 
perſonal eſtate. Upon this codicil his wife is left in the fame 
ſituation as ſhe was. Upon the ſecond codieil, which is duly atteſted, 
it is clear, he did not intend to give her the abſolute intereſt in the 
.perſonal eſtate, and that in the gift of the perſonal. property he had 


not included the debt of Horner. He then comes to an explanation 


of what he. meant by perſonal property; and he has corrected and 
explained the firſt words; ſhewing, he meant ſhe ſhould only have 


it for life. Then come theſe extraordinary words: * I leave my 


'« wife all I am poſſeſſed of in my eſtates real and perſonal for her 
life without impeachment of waſte.” It is lamentable to be ob- 
liged to ſay what be had in his head. This is perfectly clear; 
that if the. latter part is to explain the former, all I can collect is, 
that ſhe is to have the whole both real and perſonal for life: but 
if the takes ĩt in that way, ſhe would take the perſonal-eftate ſubjed 
to debts, juſt as ſhe takes the real, and not as a ſpecific legacy. 
If it were to reſt upon this codicil, I ſhould be of opinion, that 
as to the ſtock and moveable property there mentioned, they are 
ſpecific; but as to the general perſonal eſtate, the 3000 J. remain- 
ing of Horner's debt, and all the other perſonal.property he might 
have, ſhe would be entitled only for life to the reſidue beyond the 
debts. The 3d codicil.is ſaid by the Spiritual Court to be part of 
his will and to have altered it, though it is only a memorandum 
of an intention to alter it. I. confeſs, I am aſtoniſhed to ſee this 
proved as more than a memorandum of what he intended to do. 
It is only ſending things to make confuſion in this court. The 


Ath codicil looks more like teſtamentary. The concluding part 


and ſo to continue &, is mere nonſenſe. I muſt ſuppoſe, he 


meant not only to give her a life intereſt in the live and dead 


ſtock, but to give it abſolutely, and all arrears of rent. That, | 
believe, was all the perſonal property he had, except the remaining 
debt of 3000. from Horner. He was conſcious, he had made 
very unintelligible codicils. Being at a diſtance from home he 


writes in his pocket book, that Broderip is to reviſe them as ſoon 


as he gets home. By this” (that is the reviſal) “I wiſh to 
.convince '* &c.” I believe, the words as I have ſtated” mult 
apply to. the two ſums of 10007, given to her by the 3 
8 e | ſecon 


Caſes: in See . 


-cond att he great queſtion ariſes upon chis laſt codicil. 

Its nrndedpthar though the words are “ for her entire uſe,” 
it was not met; that ſhe ſhould have the abſolute intereſt, but 
only the free and uncontrolled uſe during her life; and it was 


faid; that theſe words were to diſtinguiſh between this abſolute uſe 
and the uſe as Heir-looms ; which ſhe could not remove from the 


hobſe, to which they were attached. I cannot give fo confined 
\ ſenſe to ſuch very large words. I muſt underſtand them the 
abſolute uſe, unfettered, unlimited, either as to duration or enjoy- 
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hen comes a very material queſtion; what he did mean by 
the whole” of his perſonal property. When upon all theſe inſtru- 
ments we-ſee his anxiety to-inereaſe his bounty to his wife, which 
is the peculiar object of this codicil, it is not a ſtrained conſtruc- 
tion to ſuppoſe, he meant to give her the abſolute intereſt in all 
that perſonal property, of which he had before given her a 
reſtrained and limited uſe ; and though I dare not without ſome- 
thing elſe make that conſtruction, it is ſupported by what follows 
28 to the 20007.; and I will, if I muſt conftrue this, put that 
tonſtruction upon it, which, as far as ſuch materials will afford 


1 conſtruction, I am ſatisſied muſt have been his meaning. It is 
clear, he did not intend to include the 5000 J., which was to come 


at the death of his father-in-law ; for the other words would be 
inconſiſtent and abſurd, if he ſo meant. When I conſider what 
perſonal property he had before given, the words © for her entire 
uſe,” the recital that 2000/7., part of the 5000 f., would belong to 
her as before ſtated, that is, the other 3000 l. would go to pay 
his debts, and that he only meanther to have 2000 l., I cannot 
conceive, the 5000 l. would be included. If he had given her the 
whole, he could not give her part. Therefore the whole of his 
perſonal eſtate is siven to her, except that ſum of 30000. 


I have now only to take notice-of one argument, which I think 
of no validity; that where the teſtator has ſubjected his real eſtate 
ia aid of his perſonal eſtate, which is the caſe here, he cannot by 
a ſubſequent will unatteſted give away any part of his perſonal 


eſtate, ſo as/to-inercaſe the load upon the real eſtate, or rather can- 


not take away from the payment of his debts: any part of his 
perlonal. eſtate. He certainly may increaſe the amount of the 


with n to * That . was long agitated, 


and 
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| and cauſed ſome doubt, as to legacies introduced by a ſub 


_ perſonal: but it is now determined, that it is a charge of all futut 


— 


Caſes in -Chancexy. 


ſequent 


will unatteſted, where the real eſtate was charged in aid of the 


legacies given in any way, that legacies can be ziven (). This i 
only a {pecific legacy of that part of his perſonal eſtate : iz. al 
except that ſum of 30004, It is as much exempted from his debt; 
as a ſpecific ſum. That part of his perſonal property, that eithet 
by gift or will he gives away, he means to exempt. Therefore 


an unatteſted will is ſufficient to give away any part of his per. 


ſonal property. As between the executor and creditor that queſ- 
tion cannot ariſe; but it will as to the heir, who has no right 
to complain. So the creditor will not wait for the application of 
the rents and profits, the fund pointed out next after the Miqſme- 
Norton eſtate: but thoſe rents and pratits muſt reimburſe, 


As to the charity, I am afraid I cannot eſtabliſh it for uncer- 
tainty. It is void as to the real eftate certainly; and as a legaey 
out of the perſonal, how long is it to be? He was an annul 
ſubſcriber as long as he pleaſed, I cannot eſtabliſh ſuch charities, 
He meant to recommend only; it js not mandatory. The worde 
are “ authorize and impower.” It was to exempt the truſtees 


from being called to account for doing it. I will fay nothing 


Rol Ls, 
23d June 
1796. 


The court 
will not in- 
terfere with 
the maſter's 
appointment 
of a con- 
ſignee unleſs 
upon ſpecial 
grounds and 


| a'ftrong caſe. 


about the charities, 


(a) Ante wol. 2. '236. and the caſes there cited. 


A. 8 


BOWERSBANK v. CAS SIDAER. 


AN eſtate in the Vg Indies was conveyed to five truſtees, in truſt 

as ſoon as poſſible to ſell, and apply the produce in payment 
of ſeveral incumbrances; the truſtees to manage in the mean time 
till the ſale. All the truſtees died except Charnock. Adams, 2 
partner in the houſe, that was the conſignee of the truſtees, was 
executor of Dalling, one of them. After ſeveral years, no ſale having 
taken place, a bill was filed by. a mortgagee; and a decree wa 
made, which was not. proſecuted, Another bill was filed to carry 
on that ſuit, The maſter having appointed Bower/bank conſignee, 


ſeveral petitions were preſented; tlie object of which was to fe- 


move Zower/bank, and that Adam might be appointed . 
G 13 | 


Cuts in chancery. 
1c cam oh. o originally by motion before the Lord Chancellor; 
obo thought it a propet * PI 


Maſter er of the Rolle —The irgiimment did not go aid the wag 
of the purpoſe of the petition ; which is to remove Bower/oank and 
Adam: but it preffed, that the Maſter fhonld review his 
The only queſtion is, whether conſiſtently with the 
edles of the Court the facts are ſufficient to induce the Court 

to remove Bower bank, or to interfere in any degree with the report. 
This is ſaid to be a very unuſual application. I ſhould be ſorry 
to encourage ſuch applications. The reaſons of the Maſter's 
judgment are ſo nice, that the conſequence would be, every ap- 
pointment would be brought before the Court. This is ſo much 
in the power of the Maſter, that the order is, that he ſhall apporrrt, 
not approve, as in the caſe of a guardian. The appointment 
of a receiver or conſignee is abſolute; unleſs diſturbed by the 
Court on; ſpecial grounds. Therefore it is admitted, that it muſt 
be a very ſtrong caſe. The attempt has totally failed to prove, 
that Bowerſbank is not a proper perſon; though perhaps he may 
not-be-ſo-well qualified as Adam from the nature of his concern in 
a Weft India houſe. There is nothing to ſhew, the former was 
improperz and he was approved by the perfons moſt materially 
intereſted in the eſtate. I cannot therefore remove Bowwer/bank 
as an improper man. The next queſtion is, whether Adam is ſo 
much more proper with regard to the advantage of the eſtate as 
wentitle:the Court to direct the Maſter to reviſe the report. It 
is aid; this is not the uſual caſe of coming to deſire, that the Maſter 
ſhall prefer one man to another; but that the - Maſter proceeded 
upon à miſtaken notion in laying down a rule; and would have 
appointed Adam, if he had not thought him diſqualified upon the 
rule, he had laid down; being an accounting party in the cauſe; 
and therefore it is proper, that it ſhould go back, that the Maſter 
may conſider; whether he has not applied the rule in an improper 
manner. I have looked attentively to ſee Adam's ſituation ; and 
lam free to ſay, that though I think, he does ſtand-in no other 
character thats merely as an accounting party, as conſignee and 
repreſentative of another accounting party, I do not think, 
that alone would have prevented me, if I had been the Maſter; 
from appointing him: but I do not, conſidering his ſituation, 
think fit to fend it back at a great expence merely to ſee, whether 
the Maſter will appoint another conſignee. It is now faid, and I 
do not like that, that Charnock never was ſerved with a /ubpana, 

Vol, III. | Uu and 
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5 and conſequently was not bound by the deeree· The truſteg 


B53: made a conſignee of their own very properly. How Cams 
max Charnock to carry in a propoſal for a conlignee? He himſex 


. 


Cee. propoſed Auam. If this is inſiſted on, I will have a motion 
made, that he ſhall be made a party. He is a mere man of ſtraw 
a8 ſurviving truſtee; and may be compelled to deliver up poſſeſ. 
ſion of the eſtate; and a receiver may be appointed. If he had 
no decree made againſt him, it is high time, ſuch a bill ſhould be 
filed. But I conſider him as a party. The only ground of pre- 
ference, that ſee, is, that he approves of Adam; and having aded 
under the decree he now ſays, he was no party to it. Therefore, 
| though perhaps I ſhould have appointed Adam as a more proper 
perſon than Bower/bank coming in as à new man, who will cer: 
tainly be under difficulties, though not ſo much as is conceived 
by Adam, I ſhall diſmiſs all theſe petitions. The mortgagee, who 
filed the bill, is the firſt perſon intereſted; and his approbation 
ought firſt to be attended to: though I do not ſay, the Maſter is 
to be determined by the approbation of any particular perſon. 
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BROWN v. CLARK. 
22d, & 24th, _. RY 
Jane %%,  HOFFMAN v. CLARK. 


Teſtator pare Come Hoffman by bigaill after 4. legacies gave to his ſiſtet 


and — 1 Mary Brown and his brother Milliam Hoffman the intereſt of 
intereſt of the reſidue of bis perſonal eſtate, whatever ſums of money, be 
the refidue 


equally: az might have in the Egſt- India Company's Treaſury and Bank of 


Ml. one half England in the names of truſtees, Aikewife all other of his ſub- 
Agel 1 5 ſtance, in whoſe hands, cuſtodx, poſſeſſion or keeping, it can or 
children; ber may be found, * which ſum or ſums, the intereſt to be equally 
no means to ( divided between them; the principal to be lodged in the Bank 


| wn: bo to or ſome ſecure place; at the death of my ſiſter Mary Brown, 


ere then one half of the principal to be equally divided between 
or the chi- 
drenzif 4 her children: the huſband. of the ſaid Mary Brown by no means 


vonne, to. 


children; to have any part whatever, but to be entirely for the poor chil- 
fter th | 
"_ v.47, dren; and thould ſhe haye none alive, in that caſe the ſaid ſum 
and bis wife cc 8 | | Tilkam's children 
the other half then is to become the Property of my brother lam s child 
to his chil- 
dren ; and he excluded his eldeſt * from any benefit : M. life teren in not to * . . | 
+ the intereſt of the other moiety during the lives of V. and his wife would have veſted in V. and 
lapſed by his desth in the life of the teſtator. 


Aſſignees of bankrupt taking his wife's fortune ouref the: Court muſt make a proviſion for her. ' They 
.conſented to give her half. | | 
46 « equally 


J 4 * 
1 P, _i&, Ws * wy 
ov * 8 * — 
Fl A. hs 5 4 
. A l 
> \ 
— \ * 
1 
» 7 . 
4 
N * 
TR | 


. 18 Chancery. 


« equally ic be divided; a cer Ge death of ihe ald brother 
« and his wife, then the other half of the principal is to be equally" 
« divided among bis children.“ He then excluded his eldeſt 
brother Leut from any benefit from =o eſtate. th "My and 
, one of his: executors. 17 8 


e 3 the buſband of 1 "EXILE TIEN a dive; ; 
and Mam Hoffman died in the life of the teſtator. The queſ- 
tions were, whether the ſhare of Mary Brown was given to her 


VO Ho men during the * of his widow. 


for one of the next of kin —Upon the firſt point, the huſband has 


no title to any part. The words will have no effect, if not to 


give it to the e uſe of the wife for life. 

As to che ſecond point, there is no Ae implication for the 
widow. It is clearly an inteſtacy during her life in the event, 
that has happened. 


Mr, Piggott for Anne Hoffman, the widow, —ln Willis v. Lucas, 
1P, Mill. 472., a deviſe was conſtrued upon principles exactly 


applicable, The intention here is to exclude the next of kin, 


as it was there to exclude the heir. It is a caſe of ſtrong impli- 
cation. | 15 
Maſter of the Rolls. Upon the firſt point it has been contended, 
that there is a plain evident intention, that the ' intereſt ſhould be 
to the ſole and ſeparate uſe of Mary Brown. I profeſs, upon 


reading it over and over again I can hardly bring myſelf to think, 
ſuch an argument has any foundation whatever; for nothing i is 


given io hey but the intereſt: no part of the principal; and it is 
given in words, that cannot by any ingenuity be tortured to de- 


prive the huſband of. that right, the law gives him. It is ſaid, 


ſeparate uſe for life: adly, as to the diſpoſition of the ſhare W 


My; Lloyd and Mr. Harvey fir Mary 1 and Mr. Wine 
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Brown 
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Cranr, 


the words muſt mean, that the huſband ſhall have no part what- 


lever of the intereſt before given ; otherwiſe they are uaneceſſary 
and ſuperfluous. | That is admitted : but.it is no-uncommon thing 
for the, teſtator to ſuppoſe, the father would have the fingering 
C the money given to che children ; and it might be inſerted to 
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prevent 
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_ deſirable conſtruction, to have enabled him to provide for tlie 


RoLLs. 


25th & * 
June 


Bill for ſpe- 


cific per- 
formance of 
an agree- 
ment to 
grant a leaſe 
to the plain- 
tiff would on 
evidence of 
his fraud, 
miſrepreſent- 
ation and in- 
ſolvency, 


. Have been 


diſmiſſed 
with coſts, if 
not compro- 


miſled. 


tor, it would * been a. veſted. intereſt. 3 ig him and his exe» 


—— 


prevent that. 1 canna-upply it te any thing but the tat un 
tocedent. What is te be divided among them? Not the intereſt, 
or they had uo ſhare of that. The' intereſt only therefore i, 
given to che wiſe; and there being no reſtriction, it muſt be 
ſubjoct 10 the right of the huſband: but his aflignees mus 
, for the wife, — TY can call it out of this 


vn 


ery. 


Vpon 1 ssd anion, whar 4 is given 10 lie brother? It is 
an abſolute gift to him of the intereſt till the death of bimſelf aud 
his wife, when the principal is to be divided; Which intereſt dur- 
ing the life of his wife would go to his executors. This is 2 


children; and it is not unnatural te ſuppoſe, the teſtator intended 
it: but the teſtator having furvixed his hrother, it became lapſed; 
and therefore all the argument, I have heard, is out. of the queſtion, 
The implication can never ariſe, but where the property is un- 
diſpoſed of; and here if Milliam Hainan had ſurvived the teſta- 


cutors. - 


The aſſignees of the 3 e to give * the pro- 
perty 10 his wife., 


(a) Bardon v. Dean, Ofwell v. Probert, ants, vol. 2. 609. 680. 
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WILLENG HAM: v. Jock. 


T HE bill was filed for ſpecific performance of an agreement 

executed according to the Statute of Frauds to grant a leaſe 
to the plaintiff ; to whom the defendants. had given poſſeſſion on 
hearing a good character of him from Mrs. Grefe, under whom 
he rented the houſe, he laſt lived in, and to whom he referred 
them. They refuled to grant, the leaſe, and brought an ejectment, 
on the ground of the fraud, miſrepreſentation and infolvency, of 
the plaintiff; and they went into evidence to this effect. Upon 
the application cf the plaintiff the defendants ſaid, they would not 
let their houſe to any one, who would let lodgings: ke ſaid, he 


did not wilt that; as he was an attorney, and wanted it for 7 
13 J 
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ese eine, 
gef; that His family conſiſted of his wife, ſon, clerk and ſervant; 
chat he had lived nine years in the hotiſe of Mrs. Greſſe, and only 
6d it, becauſe The willed to live in it herſelf; that he paid 
his rent quarterly, and they would be ſatisfied with the character, 
the would give him; but they muſt call that evening, as he was 


to give an anſwer that evening about another houſe ; and was 


going out of town the next morning. Notwithſtanding this re- 
preſentation he had been tenant to Mrs. Greſſe a very little time; 
and had been diſtrained upon for rent and taxes. He would not 
quit her houſe, till ſhe conſented to refund 5. he had paid her, 
and accept his notes for the rent due; which were never paid. 
Upon going away he did wanton damage' to the houſe; and be- 
haved very xl. Mrs. Greſſe gave him a character to the defen- 
dants in order to get rid of him; but afterwards told them the 
truth. Theſe particulars were proved by her. It was alſo proved, 
that he let lodgings; and the defendants upon receiving this in- 


formation offered to give up the rent, if he would quit the houſe ; 
that he was a "bankrupt in 1789, and obtained his certificate the 


ſame year. A letter written by the plaintiff, and dated June 13th 
1796 was read, in which he acknowledged, that it was neceſſary, 
he ſhould be from home, till his affairs were ſettled. There 
was alſo a ſummons to convene his creditors. 


Mr. Lhoyd for the defendants, —The defendants may uſe evi- 
dence to ſhew, the plaintiff is not a proper perſon to have a per- 
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formance, as in a caſe of miſrepreſentation; and a plaintiff has 
often been compelled to adopt what the defendant has proved to 


be part of the agreement: Joynes v. Statham, 3 All. 388. The 
plaintiff has filed a bill for performance of an agreement, which 
from his ſituation he cannot execute. There may be caſes, in 


which the court would not execute it; as if he had committed a 


felony ; and the conſequences are the ſame Wo theſe defendants. 


Maſter of the Rolls, tals in the caſe. you put I would 


not execute the agreement ; nor would I decree a ſpecific perform- 
ance merely to give up the houſe to aſſignees. They could not 
file a bill of this kind for the houſe, for habitation; unleſs they 
choſe to take it; and be tenants, and enter into covenants. 1 have 
no doubt of diſmiſſing the bill with coſts, | 


rr The 


The court 


would not 


_ execute an 


agreement to 
grant a leaſe 
toa man, who 
had com- 
mitted a fe- 
lony. 
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This court 


having juriſ- 


diction in 
per/ſonam 
upon equity 
ariſing out 
of tranſac- 
tions con- 
cerning lande 
abroad, par- 
ticularly if 
in the Britiſ 
dominions, 
a purchaſe 
of an eſtate 
in the , 
Iadies by a 
creditor un- 
der his own 
execution 
was upon 
circumftan- 
ces held only 
a ſecurity for 
the debt, the 


expences of 
the proceed- 
ing and in- 
,cumbrances 


paid by him, 


with iatereſt; 
and ſubject 
thereto a re- 
conveyance 
was decreed. 
A ſingle. 


Cats — 


The parties came to the following . ; the plainig 
to deliver poſſeſſion of the houſe within a month, and to do 
no damage in the mean time; and upon performance of theſe 
terms the bill to be diſmiſſed without coſts: if he fails in them, 
the injunQtion granted to reſtrain the defendants from pro- 
ceeding in the ejeQment to be diſſolved; and the defendants to 
be at liberty to apply in this court for coſts, 


The Ma after of the Roll defired it to be "obſerved. that if it 
had not been for their coming to theſe terms he would hare 
diſmiſſed the bill with coſts (a). W 


(a) The caſes, in which evidence has been admitted upon agreements within the 
Statute of Frauds, and even in ſupport of a bill for ſpecific performance, are collefted 
ante 25 note 14.) 


Lord CRANSTOWN »: JOHNSTON 


HE bill was filed upon the fallowies caſe, Ser 3 various 
dealings between the plaintiff and defendant previous to the 
year 1788, which produced a bill by the defendant, they agreed 
to an arbitration. Upon the 8th of July 1789 an award was 
made, that Lord Cranflown ſhould upon the 1ſt of March 1790 
pay at Lloyd's Coffee Houſe 25214. 10s. 9d. At the time of 
the award the plaintiff was abroad, and he did not comply with it. 
He was entitled to the reverſion upon the death of his mother 
of a plantation in the iſland of &. Chriſtopher's; the average 
produce of which was 5000/1, a year; and during the life of bis 
mother he was entitled to an annuity of 3oo/. charged upon that 


plantation. The defendant immediately after the expiration of 
the time limited by the award procured an agent to inſtitute pro- 


ceedings i in the iſland againſt the plaintiff in his abſence; and 
thereby obtained payment of the ſaid annuity ſince the 25th of | 
December 1789. The plaintiff returned to England in 1791; and 
frequently offered to pay the defendant, and requeſted him to 
come to an account: but he refuſed to refund; and after the 


5 of the time commenced an action in the Court of 
King's Bench and Common Pleas in. the Wand, obtained judgment, 


- witneſs cannot prevail againſt a FETs denial by the anſwer. 


and 


: - 
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and cauſed an execution to be taken out; and thereby che Deputy 1796. 
provoſt Marshall of che iſland ſeized and put up to public ſale the , TE 
(aid rent charge and reverſion; and the defendant became the pur- 5 
purchaſer of both for 2000/7, currency; and à bill of fale. Jouneron. 
and coliyeyance was executed to him by the ſaid Deputy 
Provoſt Marſhall; by means of which he was become entitled 
to his own. ue and 20007. currency being of the value of 1200 J. 
terling, he claims to have a perſonal demand for the remainder 
of the ſum awarded. The bill made the following charges. At 
the inſtitution of the ſuit the plaintiff was not perſonally reſident 
or preſent, in the iſland, or at any place within the juriſdiction, 
nor at any time during the proceedings, nor ſince. No ap- 
ance was entered for him: no defence was made; nor was 
he ſerved with proceſs. The proceedings are therefore illegal and 
void After the expiration of the time limited by the award the 
plaintiff entered. into a treaty with the defendant for giving ſome 
ſatisfaction or ſecurity for the money awarded. Some correſpond- 
ence took place; and the plaintiff offered to aſſign a mortgage, 
he had upon an eſtate in the iſland of Nevis. On the 5th of 
March 1789 he wrote to the defendant, that as ſoon as any thing 
could be determined with Mr. Waddell, he would appoint a 
meeting; and the defendant might depend upon his doing every 
thing in his power to hurry the matter; ſo that whatever appli- 
cation might be neceſſary to the courts abroad might have a 
chance of being heard that year. That letter and the applications 
to the courts therein mentioned referred to the treaty then on foot 
for the plaintiff's aſſigning to the defendant the ſaid mortgage 
upon the eſtate at Nevis, and not in any manner to his intereſt 
in St, Chriſtopher's or any proceedings at law there, Before the 
5th of March 1789 and pending the ſaid correſpondence and 
treaty the defendant wrote to his agent directions for proceeding 
againſt the plaintiff in the courts of 87. Chritopher”'s ſo as to pro- 
cure an abſolute ſale of the plaintiff's ſaid intereſt in the plan- 
tation and rent-charge, or in ſome manner relating thereto, Many 
letters paſſed between the defendant and his agent concerning the 
proceedings at law or the means of bringing plaintiff's faid intereſt oo, 
to a ſale; by which it appears, that at the time, when the ſaid eo. 
treaty between the plaintiff and defendant for paying or ſecuring 
the ſad money was on foot, the defendant had it in contempla- AN | 
on to proceed to procure an abſolute ſale of the plaintiff's 1 
Ws 2 _ aid _ 


192 Tai in chanterp. 
228 ſaid intereſt in &.. Chriſtopher's; and during the time the pro- 


13 e. ceedings were carrying on by his agents he declared to many 
i perſons, and particularly to Lord Niunairu, that he had inſtitu 
Jonns70x. the ſaid ſuit for the purpoſe of procuring ſecurity for his demang, 

and he would at any time accept principal and intereſt, Th, 
anauity and reverſion are worth 20,0007, Many perſons would 
have bid; but they conceived the proceeding an, and that 


no good title could be made. 


* 


The bill BK an account, offeting to pay the 3 and 
that the bill of ſale might be delivered up to be cantelled; and 
that general releaſes * be executed. 


The Ny WY ti the 8 and the circumſtances, that 

led to it, tated, that the plaintiff fixed the time of payment, 

The defendant afterwards defired, the time might be accelerated 

by fixing the 1ſt of Febyxary 1790; giving as a reaſon the pro- 

| bability of being deprived of the means of taking meaſures and 

purſuing his remedy againſt the plaintiff's property in St. Chrifo- 

pber's that year; the courts there being open only from March 
to Auguſt: but that was refuſed by the arbitrators. The de- 

fendant never concealed his intention to proceed againſt the 

property in St. Chriſtopber s; and the plaintiff knew it; as he had 

no other property, he could make available. Upon the plaintiffs 

making default the defendant upon the iſt of March 1790 wrote 

to inform him, he had waited at the place appointed, and re- 

queſted to know, if the plaintiff had atiy thing to propoſe upon 

the ſubject; who the next day wrote in anſwer, that it was 

totally out of his power to pay directly; and he had no mode to 

offer to accelerate payment, unleſs the defendant would treat for 

a Weſt India mortgage mentioned in the letter. On the zd of 

March the defendant wrote to the plaintiff, that he n treat 

for the ſecurity propoſed; to which the plaintiff wrote the 

anſwer ſtated in the bill. They met afterwards at the Cannon 

Coffee Houſe but no offer was made. The plaintiff wrote to 

ai the defendant on the 27th of April, that the gentleman, who 

intereſted himſelf about Pemberton's mortgage, was ill at Bath; 

but was better, and was expected in town; and no doubt, but 3 

week more would finiſh it one way or other: that the plaintiff had 

had a long converſation with Lade about the defendant s pro” 


poſal 


cite in e 


-ofal of buying the reverſion of his eſtate; and that he wilties at 


ug 
1796. 


once to end all fuch propoſals by declaring, no circumſtances of d Nn 


ki; tall make him agree to any ſuch thing. That letter the 


defendant believed was produced by his having informed Lade, 
«ho had married Lady Cranfiown, both perſonally and by letter 
of bis intention to proceed again the intereſt in S/. Chriſtopher's; 
with a" view, that Lade might have an opportunity of bidding, 
if there ſhould be an execution; which, as he was then in poſ- 
{effion, the defendant thought would be more beneficial for the 
property; and that by theſe means he might obtain payment. 
Various meetings took place between the plaintiff and the de- 
fendant; who repreſented the loſs and expence of litigation. The 
final anſwer of the plaintiff was, that he was not diſpoſed to 
give any ſecurity ; that the defendant might purſue what meafures 
he pleaſed againſt the property in the Ne Indies; that he was 
ſo completely ruined in that part of the world, that no ſtep, the 

defendant could take, nor any action of his, could make the 
plaintiff's fituation worſe. The value of the eſtate is not ſo high, 
1 ſtated by che bill. In 2788 Caine was the plaintiff's attorney 
in K. Chriſtopher's. "The judgment and execution were regular 


according _to the laws of the iſland. The judgment was in 


no bidders; ry and erefore the defendant” 8 attorney purchaſed at 
20000, currency y letter, dated Offober 4th, 1790 from 
the plaintiff to the defendant, the plaintiff ſaid, he had heard, 
the defengant had ſecured himſelf by a judgment againſt 1 5 
elute in the Ne Indies; and requeſted to know, if he would 
zeſt contented therewith; and that he had appointed Lord Xi indir 
his attorney in his abſence. There were incumbrances on the 
ellue f in K. Chriflepher's. The Governor and Council are the 
firſt court of error in chat iſland; and from thence an appeal lies 
to the King in Council. On the 26th of April 1790 the defend- 


Auguſt, the ſale Tt 11th of November, 1790. There were 


ant wrote to Lage, that he had ſent out the proofs neceflary for 


is obtaining judgment againſt the plaintiff, the arbitration bond 
and award, to St. Chriflopber's to proceed thereon, ſome time in 
March, or at leaſt previous to the plaintiff's letter of the 27th 
of April; from which the plaintiff had ample oppertunity to make 
defence. The defendant wrote to Lade on ad March 1790, 
that finding: himſelf very in uſed by the plaintiff he was deter- 
mined to -purſue ſuch meaſures againſt his property, 4s were 

Vou, III. Yy | likely 
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leely: to do himſelf juſtice; and requeſting information, i in 

manner the plaintiff s annuity was payable; ſo that he might 
judge, if he could make it liable: to his demand; and requeſting 
to eonverſe with Lade on the ſubject of the plaintiff s reyerſo, 
In March 1790 the defendant ſtatod to Lud at a meeting between 


| dem whst is before Rated z and alſo chat he was well adviſ, 


chat hy ꝙꝓroceeding in St. Qbriſſepber's to judgment and executiy 
not only the annuity but the teverſion would be ſold; and that he 
either had ſent or would ſend out inſtructions to proceed; and 
he ſuggeſted to Lade, that it would be more valuable to him ty 
buy than to aty other perſon; and having then no view hut to 
obtain payment he preſſed Lade to become the purchaſer, and 
explained the manner he meant to proceed to bring the phin, 
tiff's right and intereſt in the eſtate and annuity to ſale; and 


laid, that if his demand ſhould not be ſatisfied before, the re 


verſion would certainly be ſold in 1790. Lade ſaid he would 
appriſe the plaintiff of his intention. Soon after he informed 
the defendant, he had done fo; which. the defendant believes 
1 the occaſion of the plaintiff's - letter f the 27th of 4jril: 
but he never made any propoſal to pure the reverſion diredly 
from the plaintiff There was. no treaty between them except 
the propoſal as to the Nevis mortgage. After that propoſal the 
plaintiff j in his letter of the ad of March adds, that Mr. Waldl 
has a ſecurity . upon it; to what amount he does not Know; that 
their accounts were to be ſettled by pl Mafter 5 in Chancery; and 
he hoped, - every thing betweln hel would be ſettled by the end 
of that month. The defendant in his e the Lect day ſaid, 
he was ready | to liſten to any. reaſonable propoſal: but not knowing 
the fituation of the mortgage in Nevis he could only propoſe 
a meeting to deviſe ſome plan to inforce the mortgage; and then 


| reminds the plaintiff © that the courts of juſtice: i in the g Indi 


iſlands are only open from March to Auguſt; and that there i 
* not a moment's time to be loſt in conſulting upon the proper 


means to be adopted for the recovery or ſecurity at leaſt of your 


. they. referred r e to bis e of e to the 


0 mortgaged property; and then he ſays, he is ready to meet 
on the buſineſs. | He believes the plaintiff's letter of the 5th af 
March and the application to the courts abroad therein ma 


refer to the defendant's letter of the zd of March and the cot- 


reſpondence reſpecting the et India mortgage: but he under- 


courts 


17 ; 
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| Cales.42 Chantery, 
courts in S. Chryflephor's to recover his demand againſt the plain - 


W :A-few'days/after that day upon his requeſt the meet- 
ug took plate at the Canon Coffee Houſe but no propoſal was 
nade; thereforeheconfidered ſuch treaty, if it ever exiſted, deter- 
mined: + The Nevis mortguge was not an available ſecurity. 

Thinking, dhe plaintiff was amuſing him, he ſent out inſtructibns 
to proceed uppen che x6th of March. As ſoon as he came to 
Badu, and knew, Lord Kinnaird was appointed by the plaintiff 
to act for him, and before he heard of the ſale, he did according 
to the deſine of the plaintiff inform Lord Kinnaird, that he was 
proceeding that he underſtood from his agents, execution had 
iſved on the judgment obtained; that Lord-Cranftoron's intereſt 


uuns le tell upon, and would be ſold at the time preſcribed by law 


wo (tidy the Gebt, unleſs paid before; and he repeatedly informed 
Lotd Mu, an abſolute ſale would take place. Lord Rin- 
mi never held a converſution / with him to prevail upon him to 
actept ſecurity; nor did he underſtand Lord Minnaird to mean to 
prewnil win him t accept ſecurity till 1792; and he never de- 
rei to Lord Ninnaird, and does not believe, that during the 
proceedings he declared to any perſon, that he would at any time 
kcoeptprincipal.gnd intereſt. There were no bidders at the ſale, 
beeauſe it was thought, eee had er Wd 
e 
ee er 5 bus 
There was ee thatthe he Piatra intereſtin Se. Chrifophir's 
Fa on 8 
des 2% le BY 
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de plaintiff informed him by. letter, that the defendant was taking 
out judgment in the iſland, and was, reſolved to plague him as 
much as poſſible: and in the latter end of that month the,plain- 
uff informed him, that he had written to the defendant to.know 
about it, and had an anſwer j but he did not anſwer. that part of 
the letter. In che latter end of 1790 the deponent met the de- 
fendant at a banker 8, whether by accident or appointment he does 
dot Kno, and converſed with him about his proceeding againſt 
the /plaing®. The defendant, read extracts of letters from his 


Ponent-obſeryed, it was merely impoſſible, he- could mean in ſo 


* a manner to OT himſelf of the plain- 
2 tlt's 


x79 
. ; 


6's eſtate · He nid not before the 5th of March ſend inſtructions 1. 


Kt”: * 


Jouneron, 


agent, particularly; ane dated the 2 1ſt of June 1790. The de- i 


85 x76 


1796. 
Lord . 
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_ poſſeſſion, he might give the plaintiff ſome trouble. The de- 


effort to diſcharge the defendant's demand.” On the 8th' of Ni. 


Caſes. in Chancery, | 
tiff's nights; and that if ſuch an idea could be entertained, it would 


be neceſſary to take meaſures to defeat ſuch proceedings; an 
thereupon the defendant in the moſt ſolemn manner. declared, he 


had no views whatever by the proceedings, he was taking in the 
iſland of Sr. Chriſtopher's, beyond that of obtaining ſome better (, 
curity for the ſums due to him; and that if he ſhould be the 
nominal purchaſer of the ſaid eſtate, he was deſirous, the deponent 
would underſtand, and he pledged himſelf, that he ſhould hold 
himſelf. ready to receive his debt with any -unavoidable coſts, he 
might be put to in the buſineſs, and relinquiſh'the purchaſe ; and 
therefore there was no neceſſity for the plaintiff's taking any ſtey 
therein, even were there time; as the plaintiff was perfectly ſafe 
from any other conſequence, except paying what was really due; 
and that if Lade ſhould buy the reverſion, as he was already in 


rance as to his object, he might be the nominal -purchaſer; 
that the deponent would inform the plaintiff of the conver- 
ſation, and would do his utmoſt to induce him to make every 


vember 1793 the deponent met the defendant by appointment at 
the houſe of a ſolicitor, who "offered him principal, intereſt and 


' coſts; the defendant anſwered, he was unable to fate the amoun 


of his coſts; and as he did not think, he had been well uſed, he 
wiſhed: to conſult his e a he ei that ue. 
| 8 0 7s 

"Howes Cranſlown proved, that he offered 8 on hs 11 
of May 1792: but the defendant returned ſuch an evaſive anſwer, 
that Cheap, who was to advance the money, would have nothing 


to do with it, N it was clear. the defendant would not give 


33 


The following letters were produced and 4 proved in wy _ 


bene * ſtated in the bill * Yer. 2 


the 5 provis, in order wo _ wight proces with elſect 


Letter from the 4 to bis TOO in 85 Clropber 5 ated 
The 5th of May 1790: that he had written a long letter to them 
on the 16th of March, and ſent out the bond of arbitration and 


Again 


* 


. durthg the eburk months: = on 
«1 have: both. en and heard from Lord Cranſton, fince I wrote, 


« nothing e, Bes been propoſed; nor have” I the moſt 


* V. = ; 
Jouns rox. | 


« giftant/ proſpect of payment, except through your kind and 
« friendly & Kertiems : he had à converſation with Lade concern - 
ing Lord Cranfiown's "annuity ; which be had reaſon to think 


Lade told to" Lord Cranfloren; that it was in order to inereaſe bis 


cmbarraſſmente by. making Lade think himſelf not ſafe in pay- 


ing the annuity in conſequence of the proceedings taken by attach- 
ment: he kad received a letter from Lord Cramſo tun. he did not 
think, it required any anſwer, and therefore ſent none: having no 
doubt af their becoming the purchaſers of it for him for want of 


„„ On ny be ax add 
terms af payment. 1 514 


ne n 7% 


Tale 1 the defendant from on one - of 4 his S in . Chritapber's 6 
dated anff Fune 1790. This ſtates, that an aQtion had been entered ; 
but Lord Granffown being an _ abſentee, execution could not be 
tukeũ ot an e, a. attachment ball been ſerved on Lade 
w prevent payment of tlie "annuity: Lord Cranftown' g Intereſt 
unde charged only with 300b ii, and cündot be valued at lefs than 
2000 l. and Priddy, Lade's agent, ſays, the flaves, ſtock, &c. 
ue worth 80004. Tou will have à good burgain for 2 500 J. 
* If you do not chooſe it, I muſt treat with you for it: but I do 
a en e eee 1 

92 MENS 

| This leer bend uf the edlen wee was 

this eee N. any Si. „ wy * 


ln Ae letter to the 8 dated ; in . I 1790, the 
ame agent ſays, he would not before have adviſed the defendant 
to give up on account of this proſpect the advantageous mme, 
he os a to himſelf in the Eaſt Indies. 


Letter io the W from another agent, Jated the I 37⁵ Fa 
November 1790. This ſtates Lord Cranflown's intereſt in the eſtate, 
ind a mortgage upon it for 30007. As it cannot be conceived, 
that Lord Qfanfown would ſit Kill and let it be ſold, unleſs his in- 
tention is by ſome - conveyance or incumbrance to prevent the *- 
of dhe fle, if he has not done fo, great cafe muſt be taken 


bor fear he hotd do any thing of the ſort, and antedate the deed ; 
Vow UL : 22 "= 
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1796. *.for-when he comes to learn what has been done, though on 

1.60 Graw- « what might be expected from what you told him, he may be 

ren driven by reſentment to thwart you. This will certainly be! 

| louns ros. < troubleſome expenſive thing, and perhaps uncertain in and "event 
=. 7 na therefore — worth e _ — 


7 : 
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Letter to the 7 ae From tbe aa who wrote theſe of Jie 
a September, dated tbe 18th 97 November: that he has anxious 
expectations of deriving ſomething much better than Payment 
of the debt. Upon the 11th the eſtates x negroes, Oc. were put 
up to ſale. He purchaſed" at 2000. currency. "He declared to 

the by · ſtanders, that what was to be ſold was all Lord Craiftown'y 

iatereſt ſubject to the ({incumbrances upon it. His reaſon for 
bidding 2000 J. currency was in order not to diſcharge the demand; 
and he bid that ſum rather than $5. on Kone the objeQians, 
that would be made to ſach' a (Price. 6 


_—  & +, - * _- —— 
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"Letter in the defendant from the ſame agent odated 241þ Februar 
2 letter congratulates the defendant on ai. ſucceſs in 
getting getting the purchaſe. He is happy, that the opinions in England 
agree a8 to Lord Cranfloun' s title. Anda had eſs, ax 
means to * the annuity, to,the Sefendlont:... 


90 49 Fenn 18 
"Cation, to. the. 1 whom the ame 2 and ng . 
July 1791: That Priddy made it unneceſſary to proceed any 
farther, as to the annuity, for he paid it witheut compulſion : but 
the two quarters.accrued during the attachment cannot be recovered 
without ſuit. © Prudence tells me, I ought not to bring him to 
the. proof; becauſe there is no anſwering for a jury's ſympathy 
< with Lord Cranſtoten. It might be thought a great purchaſe ; and 
might induce oppoſition to what is now acquieſced in. | 
Letter to the. de efendant from the ſame. perſon. 111th of June 1792: 
This, ſtates an incumbrance of Caine ; and that conſidering the 
importance of the purchaſe, the inadequacy of price, the ſtrong 
oppoſition to be expected, on Lady Crauflozwn' s death, the ſtrong 
inclination, courts would. have. to aſliſt Lord. Cranſloun, and the 
uncertainty of the law upon the colonial acts, he thoughtit not 
Worth the riſk for 90! and theyre purchaſed. Caine's intereſt, 


Later 


- 14 = 


uin 13 * 82 
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ale to tht Uefendaiit "from the ſame perſon, dated 16th of March 
1793 ; Having heard, that the bill was filed, he enters very fully 
into his opinion. He ſays, he ſhould have thought, the act could 
not apply to a perſon, who' had never been upon the iſland, and 
particularly, who had no tenant: but it was otherwiſe conſtrued. 
The price Was inadequate. It was to be ſuppoſed, his Lordſhip 
or his friends would buy; if not, that Lade s attorney certainly 


vould. wt 


+ . - . of 
” EF » 


This cauſe was s argued v very y 67 Mc. Hardi inge, Mr. Graham 
and Mr. Hart for the plaintiff; and Mr. Piggott Mr. Grant and 
Me: TION for the defendant. ola, Fs 


u. Of - yo . 


1 was objected for the ai, that the hogle evidence of 
Lord Kinnaird could not according to the rule of the Court pre- 
wail againſt the anſwer (a). i 


2 b 5:14 44 noge het * Lit 


c 15 
Maſter's of te Rolls. This relief i is kat upon the | terms of 
paying. all fuch ſums of money,: as were due to the defendant 


Ty 


all ſuch incumbrances | ing the ſame bes, as the defendant 
may have Secome entitled to. From the moment the caſe was 
opened, and after reading the evidence, there can be no queſtion 
| except bs to the terms of the relief; for I confeſs, I never ſaw a 
caſe; in which the relief fought was more clear; aud I muſt forget 
the name*of the court, in which” 1 fir, if J refuſe to grant it. 


| have taken great pains to look over all the proceedings, and 
have given a great deal of attention-to the ſeveral letters referred 
to by the anſwer and given in evidence. It is much to the credit 
of the deferidant, and a remarkable inſtance of his candour, to have 
ſtated all this evidence from his confidential letters : otherwiſe 
I do not know, how the plaintiff could have compelled 
| him to produce them. Now upon the evidence the caſe is 
; dear of all doubt as to the” tranſaQtion, and the object, the de- 
| fendant hal in view, in getting that judgment. It does not 
appear, that the plaintiff made any proviſion for payment of the 
money awarded. He was entitled to N of peerage: and 


+61 27 


r An W | | 
10 | þ therefore 


2. Os 
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205. therefore the defendant-had not che means of compelling perſan. 
, = op 
2 1a appeat, that the plainuff had in this country any effects, upon which 
Jonnvron, the defendant might. make. his. demand elteQual, , Certainly be 
bad 3 Tight to inforce payment by all means, the law of this g 
any other country would. give him. It des not, appear, that the 


1 


defendant ever gave the plaintiff any. .reaſon. to ſuppoſe, he wollt 
be {atisfied with the mode propoſed by the Nevis mortgage; a 


when that ſecurity was looked into, there was no reaſon to 0 
Pole, it would be productive of fo great a demand. - Nothing i 
Faore clear, and indeed it js admitted by. the anſwer, that the clauſe 
in the letter of the 5th of March relative to the Applications ty 
be made to the courts abroad does not refer to proceedings to he 
commenced in conſequence « of the bond, becoming forfeited, but 
to mak aking elfectual the mortgage, the plaintiff, offered. "The lets 
ter of the 27th of April is very important; becauſe AK Was notiel 
and acted upon by the defendant in his letter to his agents of the 
$th of May, From the former it appears, that ſome converſation 
had taken place, which f is much relied on. by the anſwer, as to the 
plaintiff's 8 parting with his reverfionary intereſt to ſatiafy this te- 
mand ; but it is equally clear, he was not diſpoſed to go lo; and 
he abſolutely declared, he wool not concur | in that meaſure at 
leaſt to ſatisfy 1 it. The letter of the 5th of Moy from the defend- 
ant to his agents ſhews, he had endeayoured to make Lade think 
himſelf not ſafe in | paying the annuity to the plaintiff; and ſtates, 
that it was to increaſe his erabarrafſinents. If the defendant had 
proceeded, as he ſays, with a view'to diQate the mode of payment, 
he would have done right. But it is clear, the plaintiff had no 
idea, that it was in the defendant's power to force a, {ale of the 
eſtate, From the letters of Func and September from the agent 
it is clear, the object of the defendant was, not only to obtain a 
ſale to ſatisfy his judgment, but a fale, at which. he was to be the 
purchaſer upon ſuch beneficial terms, that i it would be worth his 
while to forego other proſpects in life; vis. the ſettlement referred 
to in the Eaft Indies, From the letter WI the 1 13th. of November from 
the agent and the defence I am te underſtand, that if 50. bad been 
given, it would be equally competent to him 40 inſiſt, that that 
ſhould be the Price, and that he had as good a right to keep it, a8 
he has mow, Such a picture of a fale under a judgment ſo inſiſted 
upon is ſuch, as 1 ſhould not have thought could have been ex- 


LIES a Court of Juſtice wth, à ſexious intention, . 
8 Xa 
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ant applied for enforcing payment. He copld not with effect in 


there was an act of aſſembly authoriſing any creditor to proceed 
againſt an abſent debtor by writ of ſummons; and in caſe the de- 
ſendant ſhall ſecrete and conceal himſelf, ſo that the Provoſt Mar- 
al or other-perſon ſummoning cannot find him, then one ſum- 
mons and a copy of the declaration leſt at the laſt uſual place of 
abode-or-upon the freehold of the defendant and another nailed 

at the court-houſe door ſhall be good and effectual. He 
thought fit to proceed on this law; and I muſt now ſuppoſe, he 
had a right ſo to do; though the plaintiff, I think, was very ill 
adviſed for not trying, whether any relief could be given in the 
Aland: a ſummens left upon the freehold, as it is called, of a 
perſon, who had no freehold in poſſeſſion ; who had no tenant, 
upon whom this conſtructive notice could be ſerved; and the 
creditor here knowing this avails himſelf of this law; which 1 
do not mean to quarrel with: but neither that law nor any law in 
bis' Majeſty's dominions could be, I bope, carried to the extent 
of authoniſing a ſale without either actual or conſtruQtive notice. 
1 is perfectly olear, the plaintiff had no conception, that his eſtate 
was to be fold. He knew, the defendant had a judgment; and 


thought, it would be a ſecurity to him; and in the letter of the 


Ach of OFober hopes, he will be content with that, I fully admit 
he was not bound to attend to that at all. That is the letter of 
a man certainly ignorant of the extent, to which the defendant's 
proceedings might _ poſſibly have brought the eftate. Lord 
Kinnaird's evidence goes to an apology for the plaintiff's not 
proceeding; though I may not be able to bind the defendant 
by it. The defendant denies, that he ever had ſuck converſatioa 
with Lord Kinnaird, as aſſured him, that he would be ready to 
receive his debt: but he does not ſay, he told Lord Kinnaird, that 
if be got the eſtate, he would keep it; which, I think, would 


he been a proper thing to have done. That does not appear 


upon his anſwer. The ſale was brought on as rapidly as poſlible. 
lt was fold without any particular; and the agent of the creditor 
Wu the perſon to tell the by-ſtanders, what was the intereſt to 
be fold, and that he meant to bid for; and it was fold ſubject to 
uy demand by any conveyance or incumbrance by the plaintiff 


u England. m. bid; he could 
Vole III. 3 A 


be 
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RE EO any. country ſhould. be perverted to duch a P- f. 
poſe. It is material to ſee, what was the law, to which the defend- Ne 


8 


e but he found out this intereſt in that iſland; where — 


182 
1796. 


| Herr . a fair price; being only a chance of what he might have. 
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_ - would buy it, if he did not know it? It is plain, it was done he. 


The defendant did not take particularly active ſteps to confirm hi 


Court has no juriſdiction, becauſe it is a proceeding in the % 


' Court will permit fuch an uſe to be made of the law of that iſland 


and for which only the ſale could be holden. It was not much 


tales in Chancery, 


be the only bidder.” From the nature of it it could not be ſe 


will not permit ſuch a ſale to ſtand except for what is actually que 
From the agent's letter in July 1791 it appears, there was ſons 
doubt, whether it was wiſe to be ſtirring in this buſineſs, Then 
vas no correſpondence from that till May and June 1792. Thy 
requires ſome explanation. I cannot help ſaying, the plainig 
was ſomewhat negligent: probably it was from want of poge, 


title or bring it to an end: but it appears, he had been looking 
out for an outſtanding term to fortify his title; which he thought 
-would do better than the ſale. How could it poſſibly be ſuppoſed, 
as mentioned in the agent's letter, that the plaintiff or his friend 


ind his back at leaſt. Upon the whole it comes to this; that by 
.a- proceeding in the iſland an abſentee's eſtate may be brought 
to ſale, and for whatever-intereſt he has, without any particular, 
upon which they are to bid: the queſtion is, whether any Cour 
will permit the tranſaction to avail to that extent. It is ſaid, tba 


Indict. It has been argued very ſenſibly, that it is ſtrange for thi 
Court to ſay, it is void by the laws of the iſland or for want of no- 
tice. I admit, I am bound to ſay, that according to thoſe laws a 
creditor may do this. To that law he has had recourſe, and 
wiſhes to avail himſelf of it: the queſtion is, whether an Fry! 


or any other country. It is ſold, not to ſatisfy the debt, but in 
order to get the eſtate, which the law of that country never coul 
intend, for a price much inadequate to the real value, and tc pay 
himſelf more than the debt, for which the ſuit was commenced, 


litigated, that the Courts of Equity here have an equal right to 
interfere with regard to judgments or mortgages upon lands in 4 


foreign country as upon lands here, Bills are often filed upon 
mortgages in the Meſt Indie. The only diſtinction is, that ilis 


Court cannot act upon the land directly, but acts upon the ccf 


ſcience of the perſon living here. Archer v. Preſton, Lord Ar- 
'glaſſe v. Muſchamp, Lord Kildare v. Euftace, 1 Eq. Abr. 133. TC 


75, 135, 419. Thoſe caſes clearly ſhew, that with regard to an) 


contract made or equity between perſons in this country reſpecting 
lands in a foreign country, ** in the Brit: 5 dominion, 


this 


Cates" in\Cyancery: | 


this Court will hold the ſame juriſdiction, as if they were Granted 
1 Lord Hardewicke i lays down the ſame doctrine 
44th 589. Therefore without affecting the juriſdiction of the 
* there, or queſtioning the regularity of the proceedings as 
in a court of law, or ſaying; that this ſale would have been ſet aſide 
either in Jaw or equity there, I have no difficulty in ſaying, which 
is all L have to fay, that this creditor has availed himſelf of the ad- 
vantage, he got by. the-nature of thoſe laws, to proceed bebind the 
hack of the debtor upon a conſtructive notice, which could not 
operate to the only point, to which a conſtructive notice ought, 
that there might be actual notice without wilful default: that he 
has gained an advantage, which neither the law of this nor of | 
any other country would permit. I will lay down the rule as 
broad as this: this Court will not permit him to avail.himſelf of 
the law of any other country to do what would be groſs injuſtice. 
It is faid, what if the ſale had been to a third perſon? I am glad, 
I have not to determine that. A third perſon might have a great 
deal more to ſay, than this defendant can. He might ſay, the 
law of the iſland- authorizes a lottery; and having bid he has a 
right to retain it. But this defendant has no ſuch right except 
for the purpoſe of paying himſelf the debt. The Crown never 
thought of. availing itſelf of an outlawry to keep the eſtate or give 
it to the creditor. In the iſland it has been thought expedientto 
grant a ſale in order to make payment of debts ſpeedy (a): but 
then it ſhall be only for that purpoſe, and ſuhject to redemption. 
1 have ſome doubt as to what has paſſed ſince the ſale. If with 
full knowledge the plaintiff had forborn to ſeek his remedy, and 
had lain by to the defendant's. diſadvantage,” merely for the ſake 
of his own-accommodation, I ſhould have thought, he had forfeited 
his right to redemption. If the defendant had ſaid, he muſt be 
paid by a certain time, or he would avail himſelf of his purchaſe, 
be had a right to do ſo: but that does not appear. In November 
1792 ſome offers were made, which I do not wonder he refuſed; 
and then immediately the bill was filed. The queſtion is only, 
whether the plaintiff is too late. I have no ſcruple to fay in this 
cauſe, it would be unconſcionable to permit the defendant to avail 
himſelf of the laws of this iſland to procure this eſtate for any 
other purpoſe than to pay him his own debt. It is clear upon the 
8 he did mean to take an ane a the law 


We. "1 cul 7 Guse 
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1796. n... to give him, but of which b. 
1 might avail himſelf. It is not clear, that he did wrong in 
n behind the plaintiff's back; becauſe there was a poſſibility of th, 
Jonarr0n. plaintiff's defeating the judgment by fome act here; therefore ht 
was. right to. go to a ſale: but then he ought to have ſaid, he wa 
willing to be redeemed. He is therefore fully entitled to all the 
coſts of the proceeding in that country: but the uſe, he bas made 
e e eee ol 


Therefore on 1 the money e Ae ſums, asthe 
defendant has paid in the iſland, with intereſt at 5 per cent. he muſt 
reconvey, ſubje& to other-incumbrances. Take an account of what 
4s due for priticipal and intereſt, and alſo of what is due upon the 
payments of the annuity with intereſt ; and reſerve the coſts. 
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MOSEL Y v. VI RG IN. | 
7 per- BI articles, dated the 4th of Oober 1788, it was agreed, that the 
_— Plaintiffs ſhould convey ſix acres and a- half of land in fee to Rayner 


. — ed.if and Taylor, or ſuch perſons as they ſhould appoint ; and that a rent 


l i of one penny a yard ſquare ſhould be created and reſerved to the 

ertaln.: 

bet u brug Penalties to lay out 20007, in building, to be worth double the ren 

certain valve out. By deed of feoffment, dated the 25th of March 1789, the 
=. plaintiff conveyed the land to Rayner and Taylor in fee, to hold in 

formal miſ- 

deed may be Powers of diſtreſs and entry, and a covenant to lay out 1000/. in 

reaifed by building; the building to be erected to be of the value of 500 /. 1 

—_— Ladd > and to be erected within three years. In Yuly 1789 Keynes 

bee ern mas and one-fourth to Virgin. Norman ſoon afterwards conveyed 

be made to all his intereſt to other perſons. Virgin erected buildings upon his 

110 

dors not por- that could be productive of any profit. Rayner and all the perſous, 

port to be an 

dan faston be except Virgin and Norman, The bill prayed either u ſpecific per- 

reſcinded by formance, or that the whole tranſaction might be reſcinded. 


a general-co- plaintiffs with powers of entry and diſtreſs; with covenants under 
| — .. ge and to take no brick or clay, till that fam ſhould be laid 

executed. 

moieties, and to pay to each of the plaintiffs a rent of 350. with 
take in a 
articles, of 
execution, eſ- ànd Taylor conveyed three-fourths of the land ſo acquired to Nor- 
con veyance | 

fourth: but upon the other three fourths no buildings were erected, 
execution: ho had taken intereſts under him and Taylor, became bankrupts, 
the Court. * ; Fr 


Fur" hd Plat "A v. | hy! 2 5 EY 17. Wh 055 0 


ET, 
1 a covenant to build in Luar v. 


bd Amr after 4 m wh p Lord nin td, 
the patties had got? into ſuch a ſitua ation, that the beſt courſe woltl 


be w compel them to come to a ner Agreement by 1 it b 
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we _ NeELL LOR This cable has good ſole Ic loogf for judgment 


in the hope, that' the parties might. come. to a new agreement. 


catinot makke out, that the rent of 35 l. a year in tie deed i is the exatt 
amount of the penny a yard i in the articles, 18 Is, much more ac- | 


cording to the Statute acre : but they may have. gone upon ſome 
other acre 3 3 and therefore my calculation might be miſtaken. , It 4 is 


613 


1 upon the W of the cle, that wy e l 18 "bound e = con- 
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of the eſtate; they ty and to the extent of that eltate. 15 0 
queſtion is, whether a ff pecific performance can be decreed. To vive 
that queſtion fair conlideration, | I will ſuppoſe, no deed w was executed, 
and that it reſted entirely upon the articles, Take it, that the plain- 
tiffs had filed the bill to give legal effect to the articles. L have con- 
ſidered in every view of the caſe, how it is poſſible upon any prin 
ciple in that caſe to exerciſe that juriſdiction, the Court does exerciſe 
in decreeing ſpecific performance. Ati is commonly ſaid, no ſuch 
decree can be made upon a covenant to repair; and Lord, Thurlow 
appears to have added, that he did not ſee, how it could be made 
upon a covenant to build, being equally uncertain. . That certainly 
admits this qualification: if the tranſaclion and agreement is in it's 
ature defined, perhaps there would not be much difficulty to de- 


act expreſſed diſtinaly . what the building: is, ſo that the Court 
ould deſcribe i it as a ſubject for the report of the Maſter, the jurĩſ- 
dition could: not apply. In the caſe. cited from 2 Equity Caſet 


Vor. MI, 3B So 


ee ſpecific performance: but if it is looſe and undefined; and it is. 


Wh. which is, a laoreet vm 


xp: 


ys 
* "1596. 


177 en, 3.401. 512, were cited ; ind for the de- Vane . 
vs 0 opinion int decreeing ſpecific perform ü | 


— een er 
al. 8 * 


ii 75 ii i litt: 3 ran 35512 OW) 4% 34; IT: 


virus, 


4 a * 


1796. 


——— 
Messir 


V 
Mies. 


W 


dur eyes every Loy Gf 


| ſuggeſted to one of them, upon which the other came to no agree- 


called upon to alter the conveyance of the eſtate; to compel Roy- 
ner and 7. aylor, ſuppoſing them parties, to reehifeolf the feoffor ; ot 


_ conveying the land terms and conditions eſſential, and not expreſſed 


2 miſtakte of form in a deed purporting to be an execution of the 
1 Wr wee deed does 1 not e ur be, ; he Court might 


As molt. of the caſes i in that bod are. Ons cannot well make oy 


what, the caſe Was: but I can conceive ſuch. a a Caſe, as it ſeems y 
hint at. It was an agreement to build a | parſonage houſe for th 


; improvement, of a living... It is not to be too large nor too ll; 
. and [ can conceive fuch a eres as the Court made there by teh 
rence to two clergymen to define, what is a proper parſonage houſe. 
But to lay out looo J., in building! What building ? It is os 
: ſaid... i | ſuppoſe, A houſe: was meant. lt; is not ſaid, whether A Ms 


nufactory would have anſwered, or not. [ cannot. tell. But kü 


not ſimply 1 that : it goes farther. It is a pure object of perl 


to make a commencement of building upon a given ſpot of ground, 


Their meaning 3 was to erect one houſe upon enpechicn 


2441 


zardous, and uncertgin. | 85 75 great ws t erefore being i to con- 


vert this ground! into ſtreets and houſes, the parties having the ge. 
neral object in view muſt have truſted to each other and to the 


hazard and chance of the market and the t times,. whether | it would 
ſucceed, or not, If I was to decree, that the. building ſhould be 


fuch as ſhould produce 5oo. F year, it would be the moſt abſurd 


decree, that ever was made. Therefore if the original owners of 
the land had filed ſuch a bill, I mould have been obliged to have 
diſmiſſed it; and equally, if Karner and Y e, had been plaintiff 
for to have entertained the bill Upon t their part, they muſt have in- 
troduced themſelves by being more ſpecific than the terms of the 
agreement, of which they demanded execution. Then I ſhould 
have been called upon to execute, not the agreement, the parties 
made, but all the ſupplemental circumſtances, which reflection had 


ment. Therefore upon that caſe I muſt have left them to what 
they could do at law. But it does not Teft upon the articles; for 
the other prayer of the bill to reſcind the tranſaction, ſuppoſes that 
it reſts only as a tranſaction by agreement between them: but [an 


to do what is juſt as difficult, perhaps more ſo, to add to the deed 


in that, which is the actual conveyance of che land. If it was only 


_ reftily 


Tie T6 


ror ent N vt 21 blind 17 
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ſhall be at liberty to re-enter; that would be a very violent mea- 
are; But it Joes not reſt here; for Rayner and Taylor are not 
before me. As far as the law binds thoſe perſons to any agree- 
ment of theirs, they Mall be bound at law. Virgin is in a particular 
iſe; There is One hardſhip, I cannot relieve him from: how can 


I prevent the whole of this rent being raifed upon that fourth ? 


If the good ſenſe of the parties had pointed out to them, that they 
had entered"into a ſpeculation, which has entangled them ex- 
cremelyy"the ſubſtantial juſtice, if I could come at it, is, that but 
one fourth mould fall upon him. He has done a great deal 
towards performing; therefore I put his as a meritorious caſe. 
But as to all the others as well as him I muſt leave them with 
that ſort of eſtate, they have got. I cannot reſcind or reconvey. 
I cannot mend the ſituation of the parties; for it is exactly that 
caſe, in which any ſenſible and fair man would ſay, they have 
entangled themſelves, and it is right. they ſhould come to a 
nem agreement upon it: but I cannot decree” a new agreement, 
The agreement is very inconvenient to them all in conſequence 
of their raſh and ill judged conduct; and there is no remedy ex- 
cept. by their coming to a new agreement. | I cannot make an 
agreement for them. The conſequenee is, the bill muſt be diſ- 
miſſed: but it is a hard caſe; therefore let it be without coſts. 


BRADBURY. ». HUNTER. 


JPON the marriage of Richard and Mary Shepherd a ſum of 

money, ſomething leſs than 2100 Ul, part of her fortune, was 
reſted in the orphan ſtock upon truſt for the wife for life, then 
for the huſband for life, then for the children. Orby, Hunter 
having a large eſtate, ſubject to ſeveral ſecurities and mortgages, 
and having granted annuities, upon his marriage in 1774 had 
greed, that his eſtate ſubject to thoſe charges ſhould. be ſettled 
upon himſelf for her life; and then to ſecure a jointure to bis in- 
tended wife; with remainders to the iſſue of the marriage. The 


fortune of the wife, 80001. was paid to Mr. Hunter on the mar- 
ragez and he covenanted within a year to apply that ſum, or ſo 
1 as might be , in diſcharge of the annuities, he had 

| granted 


refiify that; bur to add, that 'upon'a breach of the covenatits they 
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Traſtees hay- 
ing laid out 
the fund A 
upon a bad 
ſecurity ob- 
tained from 


the debcor 


under Cir- 
cumſtauoes 
un favoutable 
and to the 
prejudice of. | 
other. cre- 
ditors a 
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a power: 
their bill to 
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diſm 

with coftys 
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e the intereſt of which he covenanted to keep down. during his ig 


Hokrþa. 


wich they claimed the charge, bore the date of September 1780: 


| Shepherd, the truſtees i in the marriage ſettlement of Richard 100 
Mary Shepherd, fold. out the orphan ſtock. The produce d 


in paying part of che [portions of his younger brothers, which 


ber; and it was executed during Hunter's reſidence at Paris 


' Caſes. in Chancery. 


granted. The ſetdement alſo gave him a nomer.tp raiſe 400o/ 


A term of 300 years was veſted in truſtees to ſecure the! joints 
and portions for. younger children. In 177% Bradbury am 


not amount to exactly 2100. but Shepherd made it up that ſum; 
and with that ſum they purchaſed e Nr an Annuity cre. 
bond and jug. 
at "fa which he had ei paid 1800. Hunter waz 
no party to the conveyance of that annuity, Hunter never paid 
any of the annuities, but applied [30004., part of his wife's fortune, 


affected his eſtate; and the reſt he diſſipated. Going on to borrow 
upon annuity, and his affairs becoming very much embarraſſed, 
he was. obliged to go abroad; and outlawries iſſued againſt him, 
Two bills were filed; one by parties entitled under the will of 
his father paramount his title; the other by his creditors, praying 
that he might be reſtrained from executing for any particular 
purpoſe his power under the ſettlement to raiſe 4000. and that 
he might be decreed to execute it for the creditors by annuity, 
By deed, reciting the purchaſe of Raymond's s annulity by Bradbury 
and Shepherd, the truſtees, that an arrear had incurred, which made 
the whole amount to 31754, and that they agreed to convert their 
annuity into a charge for that ſum, Hunter charged to that ex- 
tent under his power. Bradbury and Shepherd however in 
fat} reſerved to themſelves the bond and judgment, by which 
the annuity was ſecured; and did not releafe their claim by vir- 
tue of the annuity. They were made parties to the bill of the 
creditors ; which was filed in November 1780. The deed, under 


but it was proved and admitted to have been executed in Decem- 


under outlawries from the diſtreſs of his circumſtances, Upon 
going before the Maſter they were ranked in the courſe of in- 


cumbrancers as the 22d. there being nothing therefore for them 
to receive as annuity creditors, they produced the deed: but the 
Maſter upon all the circumſtances refuſed to allow, that claim. 
Before the cauſe came to a concluſion Hunter died. Bradbury and 

5 filed this bill againſt his fon, tenant in tail and made 


3 | te 


Caſts. Win 5 


the aide party. The object of the bill was to have the be⸗ 
gelt of the charge; and it ſtated, that part of Mrs. Shepherd” 8 for- 
tune had been advanced by the truſtees to Raymond in conſequence. 


of an agreement with Hunter, e ſhould be lent to > him upon 


the ſecurity of his power. 


89 * 


” 4 CuaNesLLon—The decree, I am about to 1 turns 
upon a den of dhe caſe, that did not ſtrike me much at the time 


af the hearing; therefore it mall reſt in minutes for ſome time. 
The power of charging given to Mr. Hunter Was, 0 take it, to attach 


upon the term of co years. It was in effect a power to charge 


40001, that ſhould take place ſubſequent to his on life eſtate. 
The eſtate was not to be burthened with more than that ſum 


and the intereſt from his death. What was done in fact does not 


exactly agree to the idea ſuppoſed by the bill, that it was agreed, 
that this part of Mrs. Shepherd's fortune ſhould be lent upon the 
ſecurity ok this power, and ſhould be made available by the 
effect of it: for in the ſtatement of the [caſe no traces are to be, 
found. in writing of this tranſaction between Mr, Hunter and 
the plaintiffs. - It is only in the ſtatement of the bill, that Hunter 
appears to have had any concern in it; upon the deed it is only 
a tranſaQtion- with Raymond. Whether the difference between 
the originab price of that annuity. and that paid by the plaintiffs 
to Raymond was an advanced price from the increaſed: value of 
the annuity, or a year's arrear, does. not appear by any evidence, 
lay out of the caſe the bill by the parties claiming under the will 
of Hunter 's father and paramount his title. By the death of 
Hunter that part of the prayer of the bill, that reſpected his power 
to charge, Whether it was available for the creditors in general, 
became of no effect. The widbw is a party to this bill without 
the leaſt neceſſity; for her right to the jainture cannot be affected 
by the claim of the plaintiffs. It was contended for the tenant 
in tail, that his father not having performed his covenant to lay 
out the 8000 “. in diſcharging the annuities, he and thoſe claim- 
ing under him were not entitled to claim under the charge. 
Againſt that it was contended, that his life eſtate had in fact paid 
to the incumbrances affecting the inheritance a ſum more than, or 

equal to, that 8000 l.; and therefore the covenant was ſubſtantially 


perfcrmed. Upon the reſult of the aceount it cannot be made 


out, that the eſtate of the infant was 0 all ee by any thing, 
Vor, III. S © 1 A vd vio: a 
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1796. the facher had done.” "The prior incumbrances were Aiſha 
Buapavar as they ought to have been, and the life eſtate contributeg 90 
Huxrez, more, than it ought. I cannot take off the coſts ; for they wer 
EG greatly augmented by the tenant for life having paid no interel. 
from the diſtreſſes, in which he bad involved his affairs, ay 

the vaſt number of parties, he made ne. I muſt even ag 

coſts againſt the eſtate of the father. But it was argued, that ſups 

| poſing that fact ſhould not turn out, that the eſtate of the infant bad 

- had an advantage to the amount of the 86007. from the life eſtar 

of the father, yet parties claiming under that power are not bound 

to take notice whether that covenant was executed or not; that he 

might have executed it the day after the marriage, or a year after, 

and alſo that it was ſo indefinite, to lay out the money in cleating 
incumbrances, not to any particular incumbrances, and ſo much only 

as might be neceſſary, that no enquiry could point out, whether 

the covenant was performed or not: ſo any perſon taking under 

the power would be ſafe.” I feel very much inclined to go along 

with that argument, and to think, that if a ſum of money had 

been advanced to Hunter upon the execution of the power, and the 

truſtees had joined and made a good ſecurity upon the power to the 
extent of that ſum of 4000/7. according to the nature of the power, i 

y would be a good execution for the perſon advancing: that money, 
whether the covenant” was performed or not. But I do not 

think, that is the preſent caſe; and in the view I have of it, 
though I ſhould hold, that for a creditor lending money upon the 

power and taking the truſtees as parties to the tranſaction this 

Court would have held the truſt well declared, and that it could 

not be defeated by any act of Hunter's anterior or ſubſequent, 

yet it is clear on the other ſide, that Hunter himſelf, after he had 

broken his covenant, could not” direct the 40007. to be raiſed tor 

his own benefit by any voluntary deed; and this court would 

not ſubſtantiate it for any creditor, who-could not ſtate a fair con- 
ſideration. Then what have theſe creditors given? I cannot 

diſcover a fingle farthing. If they had, it could only be a ſum 

to Hunter to better a bad ſecurity, It is a ſingular application of 

truſt money. In 1777 they chooſe to purchaſe one of the an- 

nuities: Hunter was not a party to the deed: the ſum is applies 

to that annuity: they take their chance of recovering it; and it i 

not till late in the year 1780 that Hunter comes into the tranſaction 

at all; and then under the circumſtances of a man driven out 'of 


he country by diſtreſs he executes the power: how? Not 10 
ſecure 


_ Caſes. in Chancery. 


ſecure a ſum of money advanced to him, but the accumulation 
upon the annuity purchaſed in 1777 to the amount of 31751. 
That is ſo evidently an attempt to patch up a claim to an un} juſt 
extent, that it ſtruck me, whether I muſt not direct an enquiry, 
how much was really advanced. The Court would -never hold 
it meritorious to ſecure an accumulation upon an old demand by 
annuity That i is the manner they have made it out. It is very 
far indeed from. a, meritorious” tranſaction, or ſuch as à Court 
of Equity chould execute. Then it could not be without notice 
10 them of his ſituation. His diſtreſs was notorious. But it 
was two months after a bill filed, which affected directly the 
queſtion, whether his power was to be executed for the general 
creditors, or was to be made the ſubject of traffic for a particular 
creditar, They are parties to that ſuit, The Maſter has ſtated 
it very fairly; putting his refuſal not merely upon the out- 
lawry of Hunter, but upon all the circumſtances together. M 7 
concluſion therefore is, not only to diſmiſs the bill, which I muſt 
do, with - coſts as againſt Mrs. Hunter, but alſo with coſts as 
apainſt Mr. Hunter. | 1 
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- = 


This decree was uot varied. 


WILSON v. MOUNT. 


uon Fletcher deviſed ſeveral eſtates and premiſes ſpecifically, 
and all other his freehold. and cqpyhold meſſuages or tene- 
ments, lands and hereditaments, whatſoever and whereſoever, 

* whereof I ſhall die ſeiſed or poſſeſſed (the copyhold part whereof 
4 I haye ſurrendered to the uſe of my will)“ upon truſt, to ſell the 
faid freehold and copyhold meſſuages or tenements, lands and 
beredita ments; and he directed the produce to be conſidered as 
part af his perſonal eſtate, which he diſpoſed of ſubject to his 
debta. He gave 2000). in truſt to pay the intereſt to Richard 
Mon ball for like, and after his deceaſe ihe principal to his child- 
ren, He gave 10801 in truſt in the ſame manner for Harry 
Mount and his children; and if they ſhould die under twenty-one, 
the gave one moiety . of the N to William Mount, aud the 

"3 Other 
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1796. other moiety and 1000. upon truſt for Jane Meyricl and her 

N children, and, in caſe of the death of her children under twenty. | 
one, to William and Harry Mount equally. He gave 2000/ 
in truſt to pay the intereſt | in moieties to Nathaniel and Thomas 
Maſon for their reſpective lives, . and after their deaths to their wives 
ſor their lives reſpectively; and after their deaths reſpeQively to 
pay the principal in moieties to their children; and, in caſe they 
ſhould die under twenty-one, according to the appointment of 
Nathaniel and Thomas Maſon reſpectively. He diſpoſed of the 
reſidue; and made the truſtees executors. Richard Morbull 

_ William Mount and Nathaniel Mafon, were his heirs at law and 
7 the cuſtom. bigs 


Upon the bill of ds the will. was ; eſtabliſhed by the de- 
cree; and it was referred to the Maſter- to take the accounts and 
to ſtate, what freehold and copyhold eſtates the teſtator was ſeiſel 
of at the date of his will and his death, and which were ſurrendered 
to the uſe of the will. The report ſtated the freehold eſtates; 
and that at the date of the will the teſtator was ſeiſed of the 
following copyhold eſtates: 2 A. IR. op. part of the pleaſure 
ground belonging to his houſe, held of the manor of Leæubal, 
otherwiſe Walthamſtow: 23 A. 1R. 21 P. marſh land in Walthan- 
flow marſhes, held of the manor of Walthamſlow Toney and 
High Hall: 52 A. o R. 34 P. part of an eſtate in the pariſſies of 
Marton and Stow, held of the manor of Stow in the county of 
Lincoln, The report ſtated, that he was ſeiſed of all the fail 

| eſtates at his death and of no other; that the firſt and laſt 
mentioned copyhold eftates were ſurrendered to the uſe of the 
will: but the laſt did not pals by the ſurrender and will, but de- 
ſcended to the heirs at law of the teſtator on account of an in- 
tail, that had not been barred; that the ſaid copyhold eſtate 
held of the manor of Walthanflow Toney and High Hall was not 

| ſurrendered to > the uſe of the will. 


| The queſtions were, whether the copyhold eſtate, that was not 
ſurrendered, paſſed; and whether the heirs at law muſt not elect 
to take either under the will or the intailed copyhold eſtate. 
Upon the firſt point Gaſcoigne v. Barker, 3 Ath. 8. and Rum- 
Bold v. Rumbold, ante 65. were cited; and n the ſecond Whijtier 
*. eher, ante vol. 2. {8 1 
: om > Ol. 2 367. * | Maler 


weary 
1 Mafer of the (Rollt»The-queſtion da, whether; it is perfectly 
du be A een antcrintend to deviſe all the copyhold eſtates, he 
might le, "whether ſurrendered, or mot; and in fact, whether the 
Auuſe un the parentheſis is to be rejected a mere ſurpluſage and of 
do van for secerding te chat interpretation I muſt ſuppoſe that 
nere ſurpluſutge amd not meant to have any oſſect. To the Plain 
au is innarerial, whether it was ſurrendered or not, if he in- 
ended to paſs them, whether he had: furrendered them, or not. 
Upon that ground it muſt be underſtood to be a mere miſtake. 1 
in much ititlined to think, that was his intem: but I have looked 
co Gp v. Bur ler and all the eaſes cited in the argument of 
chat caſe ; und the ſingle queſtion, I am to aſk myſelf, is, whether 
i is perfectly elear beyond poſſibility of doubt in any reaſonable 
mind, that he could not have meant theſe words to be reſtrictive; 
for if he could poſſibly: ſo. mean, in favour of an heir at law I am 
not at liberty to indulge in any conjecture. I have looked into the! 
Regilter's bool (u) as to that caſe : and the report is perfectly eor- 
ud. The manner, in which it is Rated in te Regiſter's book, 
pretty nearly agrees with-the report in all the material points. It 
vn a very ſtrong caſe for the Court to indulge ifelf by including 
what was not ſurrendered from the nature of the premiſes: they 
were all che fame tenement: but a gateway and out-offices were 
in another manor. Thoſe being part of the ſame premiſes and in 
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the ame tenure, it is as ſtrong u caſe, av L can well ſtate: The queſ- 


tion was the ſame as in this eaſe ; whether the parentheſis, which 
pears to ue little more chan an allegation, was to be taken as 
reritive. /-If he had-named-the premiſes, and chen ſaid - which 
Ius ſurrendered, M. a miſtake as to that circumſtance, pro- 
rided it was clear what he meant, would not have defeated it. 
That-was'a moſt folemn deelſion, having been three times before 
the Court. An injunction had been obtained for want of an anſwer. 
In the-Regiſter's book the deviſe is thus ſtated from the anſwer of 
the cuſtomary heir, All his lands and tenements freehold and 
* copyhold in poſſeſſion and reverſion and elſewhere in the'County 
of Middleſex, and which copyhold lands he had ſurrendered to 
" the uſe of his will.” Theſe words certaiuly are not accurate; 
for there is nothing for © elſewhere” to refer to; and I rather 
tink, thoſe in the report are more accurate ; but it ſatisfies me, 
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be reconciled 


and made re- 
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wt een ak eee cilia hb; tepair.” 15 0 ute 
from the fame anſwer, that upon the motion to diſſolve ide · injunc- 


_ the injunQion. The ſame queſtion therefore cume on upon that 


the refult of all is, that if a videlicet is tepugnant to what has gone 


| Thamas Cotton is given; and the teſtator had -none an his hands, 


there is not ſufficient to warrant; me in ſaying, it is apparent, the 


| boat die 
8 Upon the ſecond 3 poin it was not qo arg 


the intailed copyhold; therefore upon the common doctrine, 


tion it appeared, that the teftator had deviſed) fuch of--his-copyholq 
lands, as he had ſurrendered to the uſe of his will; and; that: the 

premiſes halden of the manor of Sutton Court; had never been ſur. 
rendered io the uſe of his will ; and-therefore the Court diſſolved 


motion and at the hearing; and chere ea. re- hearing. Every 
argument; that could apply in that caſe; /afiplies to this. It was not 
neceſſary to confider the parentheſis) as midre than aſſertion. It 
ſeems to me enough to ſay, it may operate as a reſtriction. A 
teſtator ſhall not be ſuppoſed to paſs hat he cannot paſs. If he 
had faid all his eopyhold lands, I muſt liave taken it, that he meant 
whether, ſurrendered or not a hut upon this deſcription it is at leaſt 
doubtful, whether he meant to paſs: this. ! Fortified byyabis caſe I 
cannot ſay. I am ſatisſied, that he has given any but ſuch as were 
ſurrendered. I have loeed into the three cafes ciſeſ before Lord 
Hardwitke, In that in Haburt there is · a great deal af learning 


upon this very point. That conſiſts nat omily of the ꝓriheipal caſe, 
but, as is uſual in that book, of a vaũety of eaſes angued upon; and 


before, it ſhall be rejected; but if & can»be-reconciled-and' made 
reſtrictive; it ſhall be ſot thus where dand in the ocaupation of 


but had lands in the hands of Robert Cottum, they ſhall paſs: other · 
wiſe the deviſe would be totally fruſtrate d. Lagreg ite thatz which 
would, apply here, if the teſtator had no copyhold, chat. was ſur- 
rendered; upon which, 1 underſtand, Rumbold v, Rembold turned 
entirely. Lord, Hardivicie ſeems; to think, the caſe in Marel 
went entirely upon the ground of totally fruſtrating the deviſe. 
Upon the whole, if Lord Hardenicle was right, as I think he was, 


teſtator meant to paſs this copy hold hg Thetefore it Geſeends 
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| that the 
heir could be entitled to take. both under the will and the. TAR | 
eſtate, that v Was entailed, "Tt is clear, the teſtator, intended to. paſs 
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chat no one claiming under a will can . 
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HIS taiiſe, Which'is reported unte Vol. 2. 313 upbn the argu- 
ment of the detmurrer, came on to be heard; and the anſwer 
ni; that all the decide had been exeained/'the point was again 
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x Lou stade e js, whether, 55 the, 
phindff dies after” a decree n 1 1 coſts, but before the 
azxation and report, this Cours will permit the ſuit to be revived. 
| 11 18 certainly revived purely, to obtain payment of t the coſts. It 

ay iſtinguithed by the Solicitor General from the caſe of the de- 
feadant dying, the coſts not being, reported, and therefore not 
being analogous to the caſe of a judgment at law, It is a differ- 
ent caſe ei where the defendant dies; becauſe, i in that 
caſe the revivor v would ; by. attended with this inconyenience : of 
neceſſity | it ; would aux in this Court a, direction for, payment out 
of all; aſſets; and, would draw, ater; 1 it therefore an account of aſſets 


and A conſiderable i inconyenience of ty; for unleſs the de 


with a conſiderable expence beyond the were purpoſe of recover- 
ing what the plaintiff was entitled to. That inconvenience does 
exiſt, where the plaintiff dien, It ſtruck me, that it was ſo 
very different a caſe, that it would be very. fit to conſiger carefully 
what had been the courſe of the Court; and Mr. Dickins has taken 
the trouble to examine into the caſes, that are not, printed. In 


that there ſhould be no revivor for coſts purely upon an abatement 
by the death either of the plaintiff or of the defendant and that 
notion ſeems to bave prevailed beyond the time of Lord Notting- 
bam; for there i is, a caſe, f in which, Lord Macclesfield follows the 
ſame notion. It ſeems from all che caſes in Lord Nottingham's 
2 and as long as that notion prevailed, that, not diſtinguiſhing 
ons colts payable. out of A fund and payable. nally, the 
rt, was "led, as it ſeems, to me, by a ſuppoſed analo between 
as and Uh > ale of a Judgment at law. Lud v. Pozois, 19th 
ar 1677 is the firſt caſe l have been furniſhed with, where the 

| we. * od.” 1 Lord acres 1 v. Tate, 1675 nt 4s laid down, 
40 mT 8 45d 13 | | that 


iti 


lad by 


„% ee MORGAN v. 8 CUD AMOR e 


6 N 1 Sad SO} 1 wo. * v4 ** * al Nr 1 1 81 1%; : MX; * | 


Fed. gth. 


Revivor for 
coſts only on 
the death of 


the plaintif, 
though be- 


t, and 
Gy were not 
to come our 
of a particu- 
lar fond. 


Jul 8th, 


fendant's repreſentative. ſubmitted to pay, it would be attended 


Lord Notting bam s time it ſeems to have been the general idea, BY, 


ug 


boot inpolled, was held to Be to 2, bill, of revizar for coſts, Perhaps 


o aſſets, a bill of revivor will lie for the coſts only. The tern, 
of that propoßtion are that the inralmett of the Gehe muſt be 


and wanted to revive in order to have coſts againſt the other parties, 
© Jo be being himſelf the delia uent. The bill was by marti 
Ay woman againſt the huſban and the iſtees : upon her dea 


cannot belp chinking (the proceedings of the Court had not ac- 


9 


that where the decree is inrolled, and the coſts are recoverable out 


prior to the abatement. In Temple v. Rowſe before Lord Notting. 
bam in 1579 3 demurrer upon the ground, that the decree was 


es might have weighed, There was a ſingular con- 
verſion of parties. A party, defendant in the cauſe and liable 


to coſts, became by the abatement the repreſentative of the Plant 


9 
che buſband became her re preſencative. , ey had: been ſeparated, 
it was a whimlical — but Lord Nottingham there, T take i 
followed the ides, h adopted, and which wa was purſued 1 in 
ſubſequent tales; that to entitle the repreſentative 0 a remedy for 
cots upon an abatemetit the decree müſt be Jar 1 
26 near as poffible to Wust Id "equivalent to a Judgment at lav. 
Lord Macclifield in dhothiet 4 upon the fame ground, that 
che decree was not involled, affows' the cauſe ſhews kot not revi- 
ving for cofts. 80 it ſeeins to have food from that" period. f 


quired all the force, they' have ſince) they were guided a little 
too much by a ſuppoſed analogy to the caſe of a judg ment at 
law. It is quite impoſſible to draw any ſtriet cindy between 
them. There is no ſuch thing as a revlvor of a ſuit at law. U 
the plaintiff dies before the laſt day In Bank, the writ Js gone: 
the repreſentative 'may have the fame caule of action: but be 
cannot take up the ſuit; therefore there can be no ſuch thing 
ſtrictly as a revivor at law, except where there was à judgment; 
which may be purſued by Scire faciar: if againſt a repreſentative, 
he may ſhew cauſe againſt it. The judgment conſtitutes a debt 
of itſelf, which is to be paid out of the aſſets of the deceaſed: 
or where the abatement is by the death of the plaintiff, the repre- 
ſentative is intitled to avail himſelf of the benefit of that judg- 
ment. Since that period it has been held. and is quite, I I take it, 
a ſettled rule, that where cofts are payable out of a fund, the 
may be a revivor for thew. In Edg chill v. Brown, 2 3d Jule 
1732, the decree was not inrolled: ba Lord King laid abde the 
idea, that to conſtitute the demand by the . the 
platoniff'for the colts faxed inrolment was nec e Maſter 

had 


8 elde ae was - 
; rolled;.or” not, it ſbould have the ſame effect, as a. judgment at 
un would have gr and the revivor was proper. Lord Hordwicke 

in Mate w. Kapu followed this upon the ſeme ground ag 
Lord N. There the defendant was in execution for the coſts: 
me plaintiff died; and the defendant applied to be diſcharged: 
Lord Hardzwicke held, that the right to the colts, did not die: 
put as it was ohjected for the defendant, that there might or might 
not be a/revivor, he made an order, that the repreſentative ſhould 
reine within a certain time; and if the did not, the defendant 
would be diſcharged: but he allowed the reviyor... In Blower v. 
Megrich,. 1754, coſts. decreed out of the eſtate were held to be 
a hep upon it, though. the party, to whom they were awarded. 


Clarke upon che ſame, ground, that where. coſts are payable out 
of the. eſtate, they are not Joſt by the abatement. Price v. Hum- 
phreys zyth July 1 760. before Lord. Camden 1 is exaftly ; a. parallel 
cale to this | before me. The bill was to ſet aſide deeds far fraud; 

which, was decreed with colts,. The revivor was only for the 
colts, the plaintiff being dead. The deeds had been delivered up. 
A demurrer was put in upon the ground, chat the coſts were not 


There was a demurrer in this cauſe, which. I over-ruled upon 2 


point, that has nothing to do with this queſtien; it did not appear 
upon the bill, that the deeds had been deliyered up. The anſwer 


executed. In a late caſe before Lord Thurlow the Maſter had 
taxed the coſts : but the plaintiff died, before the report was ſigned. 
Lord Thurlow ordered the Maſter to ſign his report. Signing the 


Thurlow held, the repreſentative was entitled tp his coſts, 1 


mention this more particularly, becauſe there was a caſe before 


before the Maſter had gone a conſiderable length. The bill was 
for an injunction to ſtay proceedings at law. 4 think, i it was upon 
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died; aud it yas. held; that they might be recovered; and it was 
only pecefary to bring the party before the Court. There are 
many other determinations by Lord Hardyvicke and Sir Thomas 


taxed. Lord Camden over-ruled the demurrer; as the deeds ; 
were ſet aſide for fraud; . and held, that the coſts ſhauld be paid. 


now puts an end to that by ſtating, that all the decree has been | 


report is the laſt act in court, like a judgment at law: but Lord 


Lord Bathurf,” Afcough v. Townſhend, in which the proceedings 


ſome © leaſes at Tortenbam; Alderman Totenſhend had taken an = 
advantage under the leaſes, after houſes were built, to which this. 


_ court thought he had. no. right. A perpetual injundtion was granted N bs 


198 | Caſes in Chaney. 
2796: with coſts again(t the 'defendant; and a demurrer was put in to 2 

| 85 bill of revivor upon the plaintiff's death; and the demurter wa; 
Sede - Mowed upon a recent authority in the Exchequer.” This cafe wa; 
ont. Cited to Lord Thurlow ; who thought it not fit to be followed; 
and gave the coſts by directing the Maſter to ſigu his report; which, 

if it had been done, would have brought it up to the caſe of 4 

judgment at law. Upon this courſe of authorities, ſetting aſide 

the matter of form, which does not apply to this court, whether 

the coſts are a duty, or not, I think, it is fairly open. The Court 
had'created that duty. The Court has determined, that the plain- 

tiff had a good equitable title, as he certainly had a good legal 

title, to have theſe deeds ſet aſide. The Court having directed 

tte trial, the party having properly ſought his relief here, which 

5 1 ſuppoſe he was obliged to do from not being able to give evi- 
uenee at law, and prevailing in both caſes, it would be very hard, 

i all the expence'of the recovery ſhould be entirely loft. Tha 

caſe. before Lord Camden cannot be diſtinguiſhed from this. If 

there upon the ground of à duty, which ought to be diſcharged by 

che defendant, the plaintiff's repreſentatives had by the judgment 

a veſted right to recover the coſts, there can be no reiſon for me 

-not to follow that, and eſtabliſh i it ſo far at leaft, chat where the 

plaintiff dies after a judgment for coſts, though not taxed at his 

-death, he may by a decree for revivor have thoſe coſts. When 

the caſe occurs of an abatement by the death of the defendant, 23 

to which I determine nothing, it will then be ſit to conſider, 

whether the ĩnconvenience of drawing the account-of- alſets in this 

Court will prevail againſt .the principle, that deems very juſt and 

very a to be followed. | 
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The . Gene, late Marquis · of 4 died in 1792, . with- 
_—_—_ out iſſue, and a lunatic. The -queſtion, upon which theſe 


an inteſtate, 
| hare . canſes were inſtituted, was, whether his perſonal property, which 
| de difridured, was very conſiderable, ſhould be diſtributed according to the ay 
% y the law 
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N Ebbe or Kn Sir Richard Johnſtone Vanden Bonde, 
aud Charler Fobnftone, half brothers of the Marquis on the fide 
of his mother, and Lady Chriſtian Grabam, only ſurviving iſſue 
of Henrietta, late Counteſs: of Hapetaum, half ſiſter of the Marquis 
ou the fide of his father, were his next of kin by the law. of Eng- 
| land; and Lady Chriſtian Graham alone was entitled by the law of 
Scotland. The material facts were theſe. William, Marquis of 
Annandale, in 1718, his firſt wife having died in 1716, married 
the daughter of Vanden Bempde; and by her had two ſons George 


the peerage of Scotland. After his ſecond marriage he never re- 
turned to Scotland; but lived at Whitehall and Aſbſied in houſes, 
which he rented. He ted at Bath in 1721. Upon the death 
of his eldeſt ſon James in 1730 George, his eldeſt fon by the 
ſecond” marriage, ſucceeded to the title. He was born in 1720 
at his father's houſe in London. He continued there, till he was 
ſent to Eon; where he remained till 1734; except in the vaca- 


went abroad, and continued abroad in different places till 1738; 
when he. returned to London; whence in a few days he went to 
Scotland, He continued there a little more than a month; then 
returned to Landon; remained there about two months; and then 
went abroad. He continued abroad in different places till De- 
cember 1739; when he returned to England}; and he remained 


beginning of Ofober he returned to England. In May 1741 he 
again went to Scotland: he returned to England about the middle 


he returned to England; and remained there till December 1743; 
except that he was in Paris a fortnight or three weeks in. that 


April 1744 he returned to England; and remained there till his 
death. In 1747 a commiſſion of lunacy iſſued againft him; and 
he was found a lunatic from December 1744. By the will of his 


was given to the Marquis and his brother, till they ſhould at- 
tain the age of twenty-three; and after either had attained that 
age, the truſtees were directed to ſettle the eſtates upon ſuch of 
them, as they ſhould think fit, and his heirs male; and in default 


: We male in _ ſettlement, with ſeveral remainders over. The 
| truſtees 
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and Fob. He was one of the ſixteen peers elected to repreſent 


don; when be viſited his mother in London. Leaving Zton he 


in London till April 1740. Then he went to Scotland. The 


of Fuly; and in January 1742 he went abroad. In November 


year, In December 1743 he went abroad. Tn the middle of 


maternal grandfather Funden Bempde a very narrow allowance 


of appointment they were deviſed to Marquis George and his 
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* 41 diſtribution according to the law. of - England. The point has 
been eſtabliſhed in the caſes in the Houſe of Lords, Which, if it 


dy Marquis Jamet. The journey of Marquis George to Scotland 


He lived in lodgings and eres a welt dn account of 


The arguments, which took up the greater part of Hilary Term, 


not deſerve to be ſtated, and to receive ſuch anſwer a8 might 
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truſtees. R no appointment, me Marquis became wn 
under that will to the eſtatos deviſed, including Hactug/: Hall in 
York/hire- and a houſe in Hail Mall. He did not become poſ- 
ſeſſed of property in Scorlang ill 1733 or 1734 after a long Urigz- 
tion with the Hoßetuum family upon the effect” of à ſettlement 


in 1742 was for the purpoſe of procuring his brother to be elected | 
member of parliament for the boroujths near bis eſtate ; upon the 
two other occaſions he went on viſits to his mother and others, 
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1 grent deal of ee wa the, Marquis's letters was pto- 
diced to ſhe his Pteference of the one country to the other,. 
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went very much at large into the learhing of the civil law as to 
the domicil of the Marquis and his father. Brute v. Brace, er 
v. Aſbley, and Sram en e n 
were cited. e 


: 
E 8 O74 4388 V 


Lord 3 23 La ; ee 


field of argument; and I am much obliged, to the Bar for their 
great ingenuity, and the great reſearch, they made. 1 do not re- 
collect ever to have heard with more ſatisfaction an argument 
carried on upon any point. I do not go into the detail of it; 
not from any diſreſpect to it, or any idea, that the points do 


occur to me to give them; but all queſtions of ſucceſſion are 
in their nature queſtions of poſitive law; and if the argument had 
- raiſed a-doubt in my mind, and I were. not indlined to follow the 
rule, that has prevailed in. other caſes, I am bound by repeated 
deciſions in the Houſe of Lords to make the decree, I intend to 
make; that the Marquis had that domicil in England, chat de- 
cides upon the ſucceſſion to his perſonal property, and carries the 


was quite new and open, always appeared. to me to be ſuſceptible 
gf a great deal of argument: whether in the caſe of a perſon dying 
-intefſtate, baving property in different places and. ſubje& to different 


—_ Solar of each place ſhould net cmd We, 
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Caſes in * 


of: whe. property ſituated. thete. Many foreign = "PM held. 
that propoſition. - There was a time, when the Courts of Scotland, 
certainly held ſo. The judgments in the Houſe of Lords have. 


taken a contrary. courſe; that there can be but one law: they 


muſt Rx the place of the domicil; and the law of that country, 
where the damicil is, decides, wherever the property is ſituated. 
That rake to; be fixed law now. The Court of Seffion has con- 


formed to thoſe-decifions; according to which the Courts of Great 


Britain, both of Scotland and England, are bound to act. The 
queſtion, what was the domicil, has been with regard to Lord 
Annandale eſtabliſned upon a very few propoſitions. Born in this 
country: educated in this country :- this country was the ſeat of 


his expectations for the greater part of his life; reckoning his life 
to-terminate at the period of his lunacy. During the greater part 


of that period he had no expectations of fortune, ſettlement, or 
eſtabliſhment, any where but in this country, according to the 


diſpoſuion, his maternal grandfather made in his favor. The habit 


of his education carried him abroad at an early period. Returned, 
he never had a reſidence in Scotland. He never was there at any 


period with a ſixed purpoſe of remaining. His exiſtence there was 
purely a purpoſe of either vĩſit or buſineſs; and both circumſcribed 


and defined in their time. Wherever he had a place of reſidence, 


that could not be referred to an occaſional and temporary purpoſe, 


that is found in Eagland, and no where elſe. I am not clear, 


hat the poriod of his lunacy is totally to be diſcarded. But I will 
take bim to have died then. For the greater part of the period 
previous to that he was fixed in this country; and fixed by all thoſe 
ties; that deſeribe a ſettled reſidence, and diſtinguiſh it from that, 
which is temporary and occafional. The argument then reſts 
upon the domicil of his father. In the firſt place, that queſtion, 
what was the domicil of his father, is of itſelf a queſtion, I am 
not called upon to decide; and I am by no means prepared to 
adopt the propolition, that his father ſhould be conſidered as hav- 
ing had a -domicil in Scotland. In the latter part of his life his 
domicil de facto was unqueſtionably in Zngland. During the latter 
part of it, and from an epoch remarkable enough, when contract- 
ing a ſecond marriage, and forming a new family, all the circum- 
ſtances of his family at that period point much more to England 
than to Scotland. The queſtion of domicil prima facie is much 
more a queſtion of fact than of law. The actual place, where he 
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is, is pr imd facie to a great many given purpoſes his domicil, You - 
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that place, where he really is, it is in vain to inquire, where was 


with all the reſpect due to the Court of Seſſion upon the very 
point, and under circumſtances, that affected the feelings of every 


Caen in chance. 
encounter chat, if you ſkew, it is either ateatacty or from "7% 
neceſſity of his affairs, or tranſitory; that he is a ſojourner; and 
you take from it all character of permanetcy. - If on the contrary 
you ſhew, that the place of his reſidence is the ſeat of his fortune; 
if che place of his birth, upon which I lay the leaſt fireſs; but if 
the place of his education, where he acquired all his early babitz, 
friends, and connexions, and all the links, that attach him to 
ſociety, are found there; if you add to that, that he had no other 
fixed reſidence upon an eſtabliſhment of his own, you anſwer the 
queſtion; which would be, where does he reſide? In London. 
Is that his domicil ? It is; unleſs you ſhew, that is not the place, 
where he would be, if there was no particular circumſtance to 
determine his poſition in ſome other place at that period. In this 
caſe every thing leads one to conclude, thatthe place, where Lord 
Annandale is found, is the place, where he would be, no occaſion 
taking him to any other place. When that is fixed; and you have 
found all the circumſtances, that give a character of permanency to 


his father's domicil. The cafe laſt determined in the Houſe of 
Lords is the caſe of Sir Charles Douglas. I particularly had the 
benefit of hearing all the arguments ſo well preſſed in this cauſe 
and alſo at the Bar of the Houſe in that. It fell to my ſhare to 
pronounce the judgment: but it was much more formed by Lord 
Thurlow and ſettled in concert with ham: the general: courſe of 
the reaſoning he approved. It was one of the ſtrongeſt caſes ; for 
there was firſt a determination of the Court of Seffion! upon the 
Point. Great reſpe@ was due to that. They had determined the 
point. The judgment was reverſed. It came before the Houſe 


one; for the conſequences of the judgment, the Houſe of Lords 
found themſelves obliged to give, were harſh and cruel. If the 
particular circumſtances raiſing very juſt ſentiments in every mind 
could prevail againſt the uniformity of rule, it is ſo much the 
duty of Courts of Juſtice to eſtabliſn, there could be no. caſe, in 
which the feelings would have led one farther. / Lord dnnandalc's 
caſe is not near ſo ſtrong. The habits of Sir Gharles Douglas were 
military. He had no ſettled property. His life had been paſſed 
in very different parts of the world. If the conſideration: of his 
-original domicil could have had: the weight, that-is attempted'in 
this caſe, it would have had much more there; for there was leſs 
"IS f 
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Allee fixed” reſidence there than in this caſe, At due Uwe 


ascommander of a ſhip in the Ruſſian and Dutch, ſervice, His 


a8iviry rendered him not much ſettled any where. It was neceſ- 


ſary to take him, where he was found. The cauſe had this ad- 
ditional circumſtance, mat he happened to die in Scotland, the 
place of his birth: but undoubtedly he went there for a very 
temporary purpoſe; a mere viſit to his family, when going to take 
a command upon the American ſervice. ' That is ſo ſtrong a caſe, 


chat z makes it rather improper in me to have ſaid ſo much. 
Diſmiſs the bill of Lady Graham: tax all the parties their colts, 
and let ine diſtributon be according to the prayer of the other 


bill. 


15 MKENNY v. EAST INDIA COMPANY. 


BY 


Mabommed er Cawn to Lord Clive, and that Lord Clive 
being zealous for the proſperity of the Company, and conſidering, 


private men in the Company's ſeryice, as ſhould be diſabled by 
war, age, or diſeaſe contracted during their ſervice, would tend to 
induce fit perſons to enter into the ſervice, and encourage the 
bravery of che troops, propoſed to the Court of Directors to 
appropriate the intereſt of the ſaid legacy for the ſupport of a 
certain number of officers and private men, who from wounds, 
length of ſervice, or diſeaſe contracted during ſervice, are unable 
or unfit to ſerve, and whole fortunes are too ſcanty to afford the 
afficers a; decent, and the private men a comfortable, ſubſiſtence ; 4 
and alſo to make ſome proviſion for the widows of ſuch officers 
and private men as would have been entitled to the ſaid bounty, 
.or-whoſe huſbands ſhould have loſt their lives in the ſervice; and 
reciting: a. gift of a farther ſum by the preſent Nabob, it was 
agreed, that the Court of Directors ſhould be perpetual truſtees 
to diſpoſe of the intereſt of the ſaid fund, to and among, and for 
the relief and maintenance of European officers and ſoldiers, 
Who ſhall: become invalids or ſuperannuated in the ſaid United 


he wasin Rufio ; at another in Holland; and in a fixed ſituation 
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ted, dated in 1770, reciting a legacy given by Meer 


To enticle 
the widow of 
an officer in 


+ the 0 | 
India Com 
that an-eſtabliſhment of a. proviſion for ſuch of the officers and 


pan 's ſervice. 
to 1570 
Clive's 


T; bounty, the | 


marriage 


- muſt have 


taken place 

- before he te- 
tired from 
the ſervice. © 


Company's ſervice, and of their widows; and alſo the widows of 


ſuch officers: and ſoldiers, as ſhall die in the ſaid United Company's 


ſervice, in the ſhares, dividends, and proportions following, Vc. 
| Colonel 
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1796. | Colond M* Kenny entered the Company's ſervice. in ths: 
MxKiany In 1789 he retired from the ſervice, being held a proper object of 


. Lord Clve's bounty by wounds and diſeaſe; and he received au 


Easr IN Dt 
-Couraxr. annual penſion of 2287. under the truſt, He married in 1790; 


and died in 1791. The bill was filed by his widow, claiming the 
benefit of the truſt. The Maſter of the Rolls ſitting for the Lord 
. had diſeiſed the bill, "0 came on for a 4” Wo | 


4 


E * Sanie- acid bb ele inconvenient, if 
the claims on this Fund ſhould be productive of ſuits in Equity: 
but:T am of opinion upon the view of this deed, it would be 
a groſs breach of truſt, and prejudicial to the objects of the charity, 
if the Company were to pay this penſion to the plaintiff. It is 

exactly in analogy to the proviſion made by Government for the 
| widows of officers of the army. It would be perfectly againſt the 
Ie entide original purpoſe of that charity, that the widow's penſion ſhould 


the widow bf 


#9 office} bs") be paid to a widow married after retifiog from the ſervice. What- 
the army tO 


the penſion ever. argument may be made upon the recital, I think, the deed 
from gov” jg very cautiouſly and properly expreſſed. The marriage muſt 


ment, the 


—. have been contracted in the time of the ſervice. It would be a 


ken place be. deviation from all the purpoſes of the truſt for him after retiring 
fore he re- 


tired from from the ſervice to marry in order to make a penſion. to 40 injury 
"32... Proper oljeds of the charity... 
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Aegncy tf. N Gardiner by his l gave to ſix * Sad all his 31 
-for lite, and 


. per cent. Bank annuities 1758, and all his 4 Prr cent. Bauk 


1 annuities, equally, ſhare and ſhare alike; and in caſe either of 


*. mould them ſhould die before him he directed that ſhare to be transferred 
eve done, 


10 B. and C. to the child or children of the deeeaſed, and if there ſhould be 


"ſhare and 


lore alike, Do child, to be divided equally among the ſurvivors, ſhare and 
or :0 the dür- ſhare alike. He gave -I 500 J. capital Old Soutb. ſen annuities upon 


«vivor: a veſt. 
* js in truſt to pay the intereſt and dividends to Anne Prichlow for life; 
[upon the And. after her deceaſe to her ſon "Joſeph Pricklow for life; and 


bed after his Yeceaſe to transfer the prineipsl- 10 Wil Prickine, 


TT 4 Jobn Friclloto, and Aune Darby, in equal ſhares and proportions, 


though (the and to the ſurvivor - or ſurvivors of them, who ſhall be living at 


-Corvived 


them, dyiag their eceale, "He gore 1 Joe. 3 Per cent, Nn annuitics to 
N _ W * A vo Elizabeth 


Lud 


Caſes in Ch mung 


Elaabetb Ofborn for life; and after her deceaſe to William and 
John Pricklew' and Anne Darby in the ſame manner, and to the 
ſurvivor and ſurvivors of them, who ſhall be living at her deceaſe. 
He gave 1500/4. capital Old South-ſea annuities upon truſt to 
apay the intereſt and dividends to Anne Darby for life; and ne Hi 
her deceaſe to and among her child and children; to be applied! 


be*paid them at the age of twenty-one reſpectively: but i in caſe, 
Annt Darby ſhould die and leave no child or children, he directed 
his executors to pay the principal unto his couſins Milli iam and 
John Pricklow ſhare and ſhare alike, or to the ſurvivor of them. [ 
He gave 6o/. Bank Long Annuities in truſt for the maintenance 
and education of three perſons, and when they ſhould reſpectively 
attain the age of twenty-four, or ſooner, if his executors ſhould 
think fit, but not otherwiſe, he directed them to transfer to each 
that proportion of the ſaid annuities, or to the ſurvivor of BW 
uy gave the rage to J Coltmign. OOTY | 


The lebe died in 1775. William Pricklow died in 2 
Jobn Pricklow died in 1793; and Ann Darby died without iſſue 
in 1794. The bill was filed by the executors of Jobn Pricklow 
claiming in the event of the death of Ann Darby without iſſue 
the latter ſum of 1 500 J. South ſea annuities, either excluſively, Jobs 
Pricklow having furvived William, or with Aaron Darby, admi- 
niſtrator of William Prictlow, in moieties. The executor of the 
reſiduary legatee claimed the ſaid 1 7 2 75 ſock as having fallen 
into che — 5 


53 


1 Graham and Mr. Steele FIR the plaintiff, —* « Survivor” muſt 
mean ſurvivor of the two Pricklows; for wherever that word has 
in this will reference to any particular period, it is clearly ex- 
preſſed. ' Oakley v. Young, 2 Eg. Ab. 537. Lord Bindon v. Lord 
Suffolk, 1 P. Wall. 96. 1 Bro. P. C. 189. It cannot be ſuppoſed, 

he intended to give it to them only i in the event of their NYE 
Anne nw Barnes v. — 1 Bro. . 0. 181. | 


M r. Lloyd and Mr. Cox for the ee of William Prick- 
i —The uniform conſtruction is in favor of veſting, unleſs it 
appears clearly,” there -is to be ſome contingency. The meaning 


put upon the words of ſurvivorſhip i is to prevent a lapſe. Stringer 
„ £hilips, 1 Eg. Abr. 292. 1 F. Mill. 97 n. Haws v. Hauer, 
Vor-, III. 9 8 S ͤ!tonet 
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| towards their maintenance and education; and the principal to; _,o-- - 
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fon v. Bayly, 5 Bro. P. C. 388. In Hamilton. v. Snejd,. Exc 
goth June 1787 the teſtatrix gave 20001,, upon truſt to pay the 


if the ſhould- - marry, to pay the principal to her huſbagd; ſeeing 
à proper ſettlement made; and if ſhe ſhould depart this life, not 
| - having been married, the teſtatrix then appointed the ſaid ſym of 
20001. to be paid to and equally divided: between, her two grand. 


ſons Edward and William. The Court of Exchequer upon the 
authority of. Monkhouſe v. Holme, 1 Bro. C. C. 298. thought i it veſted 


„ 


tlon being, that neither ſhould take, unleſs ſurviving Ann Darhy, 


explains the ground, upon which Lard Binden v. Lord Sail 


in common, or a joint intereſt, that ſuryvived upon the death of 


unqueſtionably create a tenaney in common, the principle, upon 
Which the Court has always proceeded, is to give the legal, com- 


ſtances clearly denoting, that they are not uſed in that ſenſe, 
whether the ſubſequent words, or to the ſurvivor” ſhew a 


manifeſt intention not to uſe the former words in their natural 


word “ ſurvivor; and if it is doubtful, whether the latter ex- 


| - Cales: in Chancery. 
Stones v, * 1 Vef. 13. 165. Rofe v. Hill, 3 Bur, 188 1. J. 


intereſt to her grand - daughter for life or till her marriage; and 


at the death of the teſtatrix; and as they were tenants in common, 
though one died in the life of the tenant for life, his repreſentative 
Was entitled. Roebucl V. . 4 Gro. C.- C. 403. Ante vol. 2. 


Mr. Piggatt and Mr. Stanley or _ executor: 5 the . 8 
legatee.— The technical rule and the caſes do not apply; the i inten- 
. Brograve v. Winder, ante vol. 2. 634. There the Lord Chancellor 
Was decided. -Norris v. Huthwaite 1. Bro. C. Ce 182, *: (a): 


Aale, 5 the Rall, —The 3 is ſunpiy with 3 to the 
intereſt, the two, Pricklews took by this bequeſt ; whether as tenants 


one in the life of Aun Darby : the reſiduary legatee contends, 
that it was only. contingent. It is perfeQly clear, that where 
. there are words ſuch as theſe, © ſhare and ſhare alike, which 


mon, known, effect to thoſe. words, unleſs controlled by circum- 
which is their natural import. The queſtion therefore is only, 
ſenſe. The very long argument and the numerous caſes cited 


are enough to ſhew, that it: is not clear what he meant by tbe 


. preſſion- intended to prevent a tenancy in common, they muſt 
upon the gen L have ſtated, he- tenants in common. Then 


ei Bro, c. c. geo. 1 15 
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eech only to give ſoch a ſenſe to the latter words, that; if 


inconſiſtent wich what precedes. Stringer v. Philips is literally 
in point. That caſe is ſuppoſed to have been in contradiction to 
the caſe in the Houſe of Lords; which the reporter thinks it 
does impeach: but I am very willing to be governed by it in 
this caſe; in which the words are the ſame; and though it may 
be ſuppoſed to differ in ſome degree from the caſe in the Houſe 
of Lords, it is enough to ſay, it was determined not a great while 
after that deciſion, and has been recognized in ſubſequent caſes as 
not .contradidting the deciſion. of the Houſe of Lords ſo far as 
to be deſtitute of authority. The ſame queſtion upon very nearly 
the ſame words aroſe in Roebuck v. Dean, In that caſe the Lord 
Chancellor had occaſion to conſider both thoſe caſes; and he there 
:intimates, what I do not wonder at, his doubt of the ground, upon 
which Lord Cowper's decree was reverſed. He ſays, he cannot 
. conceive upon what ground. Neither can I. In that caſe, which 
© is as near the preſent, as can well be imagined, he was of opinion. 
that the ſurvivorſhip, as in Stringer v. Philips, was inſerted for 


ties ſhould die before / the teſtator; an event, that happened in the 

.cale before him ; and chat no other i interpretation would give affect 
Akan Fo eq k is enourh. to = a the determin- 
ation of Brograve v. Winder the Lord Chancellor by no means 
ſeems to depart ' from Roebuck v. Dean and his opinion as to 
Stringer v. Philips; for he expreſsly ſtates agd comments upon it, 
and gives his reaſons for- thinking, there was ſufficient upon the 


will then before him to ſhew, the teſtator did not mean any thing 
to veſt till the time of the ſale, from which the fund was to ariſe. 


"There he ſtill recognizes Stringer v. Philips, and ſeems to retain 


' Stringer'v. Philips has by no means been doubted, a very ſtrong 
caſe was cited from 3 Burrow, wich regard to the opinion of a 
Court of Law; where Lord Mangfeld lays. down the principle, 
upon which I decide this. cauſe; that the. teſtator has declared, 
they are not to take as;joint-tenants. What is there faid amounts 
do this: as it as clear, they are to take as tenants in common, and 
as ſurvivorſhjp is mentioned in the will, rather than utterly to 
reject thoſe words, what Sir Jo/epb Jekyll. did ſhall be adopted as 
the beſt conſtruction. In Haus v. Aut Lord Hardwicke ex- 
6 preſsly 


poſſible; they may not be entirely rejected, and yet may not be 


no other purpoſe chan to prevent a lapſe, in caſe any of the par- 


abe ſame opinion of Lord Binden v. Lord Suffolk. To ſhew, that 
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- preſdly ſays, if no other reaſonable conſtruction can be found, 
that ſhall be adopted. In Stones v. Heurtley he appears to have 
adhered to Stringer v. Philips and to have decreed accordingly. 
- At remains only to ſee, whether there can be a different conſtrue. 
tion upon words exactly the fame as in Stringer v. Philips, with. 
out a ſingle circumſtance, except that in ſome particular caſes the 
teſtator has declared his intention as to the time of diviſion. 1 
am of opinion, I am not at liberty to deviate from that authority, 
The words are perfectly clear to make them tenants in common. 

0 That is the only reaſonable conſtruction. Barnet v. Allen is 
often quoted as analogous to the preſent caſe: but it is not the 

leaſt like it, as the words really are by the Regiſter's book (a). 

Lord Thurlow did not mean to give any opinion upon any caſe 

bearing the leaſt ſimilarity to this. Upon the whole therefore! 

am of opinion, the conſtruction, that will give effect to every 

word of this will, that is not inconſiſtent with preceding caſes, 

and is perfectly analogous and indeed in point to Stringer v. 

Philips and Roebuck v. Dean, is, that this intereſt veſted in William 

and Jobn Pricklow as tenants in common, and upon the death 

of Ann Darby became diviſible in moieties between their repre- 

Tenqutives. All parties muſt have their cofts out of the fund. 


2 (= « And in caſe my ſaid wife hall happen-to — until ſach child or children ſhall 
„ attain his or their reſpeclive ages, as aforeſaid, then my mind and will is, that my ſaid 
«« truſtees ot the ſurvivor of them or his executors and atlminiſtrators, after payment to 

s themſelves of their reaſonable coſts and charges in the execution of the truſt in this wy 
Kb will, do and ſhall transfer all ſuch ſecurities . unto my ſaid wife, and ſuch child or chil- 
«« dren, who ſhall live to attain their ſaid ages, or the ſurvivors or ſurvivor of them, 
«« equally among them ſhare and ſhare alike : but if it ſhall happen, that my ſaid wife 
*« ſhall depart this life leaving no ſuch child or children living at the time of her decea(e, 
« then my mind and will is, that my ſaid troſtees or the ſurvivor of them, bis executors 
or adminiſtrators, do and ſhall transfer all ſuch ſecurities, in which the reſidue of my 
* ſaid perſonal eſtate ſhall be inveſted, unto my ſaid loving brothers Jebs and Henry Allin; 
and in caſe any or either of them ſhall be then dead, then to the ſurvivor of them for bis 
« own uſe and benefit; and I do hereby give the ſame to them accordingly.” His Lord- 
ſhip doth declare, that the ſame, ſubject to the life intereſt of the defendant Carb. Allen 
therein, in caſe ſhe ſhould ſo lang continue unmarried, was veſted ia Jabs Allen and 
Henry Allen (who ſurvived the ſaid teſtator; but are ſince dead) as jojnt-tenancs; and the 
ſaid Henry Allen having ſurvived the ſaid Jobs Allen, his Lordſhip doth "alſo declare, that 
de ſaid reſidue, ſubject to ſuch intereſt; as aforeſaid : of the defeqdant Cath. Alliun, belongs 
to the plaintiff Aubrey Barnes, the executor of the ſaid __ Allen.” Barnes v. Alien, Des. 
6th 1782, * Lib. A. 263. 
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ATTORNEY GENERAL + v. YOUNG. 


HE ie of this N was to 4 U an account taken 


Philanthropic Society and to reſtrain him from proceeding to 
collect money in that character. After two inſufficient an- 
ſwers an order was made on petition, that the cauſe ſhould 


be ſet down, in order that the information ſhould * taken 7 | 


W $40 a? 
: 


foe... . 
* 


8 Richard: for the information cited.1 1 46. 179. ol. 5; j and 
ſaid, Lord King's opinion in Hawkins v. Crook, 2 P. Will. 556. 
was over-ruled i in Davis v. Davis, 2 Att. 2 I. Bateman v. Griffiths 
1772 was alſo mentioned from the Regiſter's book: the anſwer 
having been accepted, the bill was amended; and there was no 
anſwer to the amendments: Sir Thomas Sewwel ordered, that the 
bill ſhould be taken pro confz M as to the amended part; to which 
there was no anſwer : but that order was diſcharged by Lord 


Apſley; who thought, as the ad bill was anſwered, there 


could be.no ſuch decree. 5 


1 the Rall. I rather think, Lord King was wrong. I 
have always taken it, that an. inſufficient anſwer was as no anſwer; 


and for a very good reaſon ; for the plaintiff, if he wants to 


bring on his cauſe, muſt either reply to an inſufficient anſwer and 
go to a commiſſion to prove his caſe, or ſet it down upon the bill 


be put into. But I muſt-now decree this information to be taken 
pro confeſſo:: I cannot do otherwiſe. - If it ought not to be done, 
an. application ought to be made to diſcharge the order for ſetting 
i down to be taken pro confe _> The coſts follow 6 11 
but to this time only. 

1 | 
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of what the defendant had received as treaſurer of the 


74 it cath * 


ahne 
decreed to be 
taken procos- 


Fable upon 


two inſult» 


cient an- 
ſwers. 


and an jnſufficient anſwer; which is a ſituation no plaintiff can 


Ay 


«. 
öh 


. the. executor - 
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« ſonal tate 
deviſed to 


in traſt to 
pay debt: 


| and legaciesz 


the reſt « 
reſidue to 
himſelf; 1 
only pur 

of deldag 
the real ap- 
pearing to be 
to inſure pay- 
ment of the 
debts, wir- 
out any in · 
ten tion to 
difinberit the 
heir, it was 
held only a 
charge, and 
that the heir 
was entitled 
to the ſurplus 
of the real 
eſtate. 


4 no ſecurity whatſoever. 
© Hudſon 4ool. at coming of age; 


accounts; claiming the real eſtate ſubject to the debts. 


- execute it in manner following. Then he gave and bequeatheq 
to him all his lands, tenements, and leaſeholds, in the pariſh of 
xd .- Bradford, Wilts, except a dwelling houſe, which was ſubje to 2 


my juſt debts and legacies.” Then after a legacy of 200/. to 


| bauſehold goods and houſehold furniture of every; kind, to be 
equally divided between them, but not to be ſold upon any account. 


not ſpeciſically deviſed. The decree directed the accounts ; and 


Eaſes in Chantery. 
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"HALLIDAY-v. HUDSON. 


1 


o r Halliday by his will, rduly executed to pals real eſtate, 
firſt appointed his nephew Hudſom ſole executor in truſt to 


life eſtate; after the expiration of which he gave it to his nephew 
Robert Halliday for life; remainder over. He then gave Huqdſon 
all his goods and chattels, ſtock in trade of every kind whatſo- 
ever, all money due to him at his death, and with every utenſil 
belonging to the trade, in order to enable him to diſcharge all 


Hefter Philips, a ſervant, to be paid by his executor in 12 months 
with rel. intereſt, and a farther legacy of 20/7. to be paid to her 
in a month, as he thought himſelf really indebted to her for 
wages, „My ſituation is ſuch, that I am obligated to make a 
« will; for if I ſhould do otherwiſe than well, my heir would 
« come in for all my lands, and my juſt debts would remain un- 

* paid; as I owe my niece Maria Hudſon near 600/. She has 
Alſo I ſhall owe my niece Silvia 
which, my executor is to 
* diſcharge with ſome few other debts: the reſt and reſidue [ 

„give to my executor before named.“ 


By a * with only two witneſſes the teſtator appointed 
Halliday executor of his will jointly with Hudſin, and gave Hal- 
liday 100 guineas over and beſides what he had given him by 
his will. He alſo gave him 100 J. in truſt to pay the intereſt 
till twenty- one or marriage, and then the principal, to the daughter 
of his niece Silvia Palmer. He gave Hun and Halliday all his 


Then giving ſome other ſmall legacies, he, in RE reſpects, con- 
firmed his will. | 


Halliday, who was heir at law, filed the bill to have the uſual 
The de- 


fendant claimed under -the deviſe of the reſidue the real eſtates 


Caſes. tn Chancery. 


declared, that if the perſonal eſtate ſhould not be ſufficient for the 


debts and -legacies, the deficiency ſhould be raiſed out of the 


real eſtates deviſed for that * The point came on upon 
| exceptions. 


Mr: Lhgd for- the — x By. Ab. 272. Ragere v 23 % 
: 99 For. 268. 


Lord CHAnczrion. I think, the words © reſt and reſidue” 
are of ambiguous conſtruction, if the reſt of the will did not 
afford a key to them. The caſe would ftand ſtronger for you, 


- if it was the reverſe of thoſe caſes cited; if no notice was taken 


of the heir, if the teſtator had no knowledge of him; or if he 
, «diſliked him, and expreſſed any want of inclination or favor to- 


making a will; vis, to pay his debts only. The Court in ſeveral 
.caſes has-exerciſed-.a power, which is to be-exerciſed with great 


- #796. 
— — 


wards him. But that is not the caſe. The particular circum- 
tance of chis will is, that he has declared a particular purpoſe of 


air” 


 Hatitivar 
E „ 
Huston. 


. diſcretion, in eonjecturing againſt the heir. The peculiarity of 


this caſe is, that there is clearly upon the face of the will and co- 
. dicil no diſinelination to the heir, no intention to diſinherit him. 
A houſe is given to him for life after the death of another perſon, 


Who had it for life. Then he ſays in the moſt diſtinct terms, the 


inducement for making a will affecting real eftate is an apprehen- 
ſion, that his creditors would not have juſtice, that his debts would 
not be paid; and he meations two large debts. Then he has 
declared, that the only purpoſe, for which he deviſes real eſtate, 


-is, that his debts ſhall be paid. The manner, in which he pro- 


poſes to do that, is, that the execũtor is to take them in truſt for 
that purpoſe; continually, deſcribing him as executor. - In this 
caſe it is not a conjecture, but a neceſſary implication, that if he 
had been adviſed, that a charge upon his real eſtate would have 
- been ſufficient, he would have done nothing more. It would be 
2 little too bold to hold in this caſe, that ſo much of the real eſtate, 
is not applied to the debts, ſhould not go to the heir. 


„ 
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15 1 18th. 
Tettator gave 
all his weg- 
gon-ways, 


rails, it: iths, 


and all im- 
ple mente, 
utenſils and 
things, at his 
death uſed or 
employed to- 
gether with 
or in or for 
the working - 
management 
or employ- 
ment, of his 
collieries, and 
which may be 
deemed as of 
the nature of 
perſonal 
eſtate, in truſt 


- tobeheld, 


uſed or en- 
joyed, with 
the collieries: 
under this 

| bequeſt and 
upon the cir- 
cumſtances 
money due 
from the fit- 
ters and 
others and 
ia the Tyne 


at the pits 
and ſtaiths, 
corn, hay, 
horſes, tim- 
ber, oil, 
candles, fire- 
engines, and 
various other 
articles of the 
ſock in 
trade, paſſed. 


| calis in Chaniery v. 


„ "STUART v. Earl . Burk. 


ORD Bute by his will directed bis debts, except 2 mortgage, 
his ſuneral expences and legacies to be firſt paid out of his 
perſonal eſtate not ſpecifically diſpoſed of; and declared, that his 
ſon James Archibald Stuart was fo amply provided for by the wil 
of his grandfather Edward Mortley, that he did not ſtand in 
need of any aſſiſtance. Then reciting an agreement upon the 
marriage of his ſon Charles Stuart to charge his collieries, lands 
and hereditaments, 1 in Northumberland and Durham with a rent- 
charge of 600¹., to be ſettled as therein mentioned, with a cove. 
nant by him to anſwer any deficiency, he deviſed and bequeathed 
all and every his freehold and leaſehold collieries, lands, tenements 
and hereditaments, and parts and ſhares of freehold and leaſehold 


collieries, lands, tenements and hereditaments, in the counties of 


Northumberland and Durham, to truſtees; their heirs, executors 
and adminiſtrators, upon truſt, to grant ſuch rent- charge accord- 


ingly; and ſubject thereto for Lady Bute for life; and after her 


deceaſe for all and every the children of his fon James Archibald 
Stuart, except the eldeſt for the time being, according to the 
appointment of their father; and in default of or until appointment, 


for all, except the eldeſt, during the life of their father, equally; 


bank, coals 


and after the deceaſe of James Archibald Stuart, in default of his 
apporntment, for alt and every the children of his faid ſon, except 
the eldeſt, equally, ſhare and ſhare alike, as "tenants in common, 
their executors, adminiſtrators and aſſigus, according to the 
nature and tenure” of the ſaid property. The teſtator then re- 


citing his power to appoint the ſum of 19,0007. created a truſt 


as to 15,000/., part thereof, to make good any deficiency of thoſe 
eſtates to anſwer the rent-charge, and to pay the ſurplus intereſt to 
his ſon Lord Mount Stuart for life, to be diſpoſed of by him for 
the benefit of his younger children; and after his death among 
them equally, ſubject to his appointment : the remaining 4000 /. 
he directed to fall into the reſidue: * And I give and bequeath all 
* and every the waggon-ways, rails, ſtaiths, and all implements, 
©* utenſils and things, which at the time of my death ſhall or may 
be uſed or employed together with or in or for the working, 
management or employment, of any of the ſaid collieries or 
* ſhares of collieries, and which are or ſhall or may be deemed 
* or conſidered to be as or of the nature of perſonal eſtate, unto 

4 my 


ao 


Tees in Chancery. 

« my executors hereinafter named, upon truſt to permit and 
« ſuffer the ſame to be from time to time held, uſed, or enjoyed, 

« by the perſon or perſons reſpectively entitled by virtue of this 
a my will to the uſe and enjoyment of my ſaid ſeveral freehold 
« manors, meſſuages, collieries, lands and hereditaments, or parts 
« or ſhares of freehold manors, meſſuages, collieries, lands and 
« hereditaments, in the faid counties of Northumberland and 
« Durham, as far as the nature of the ſaid property and the rules 
« of Law or Equity will admit.” He then gave his houſehold 
furniture and other articles at his houſe at Luton to Lord Mount- 
Stuart ; and after deviſing ſome other real eſtates and giving ſome 
legacies gave all the reſt and reſidue of his perſonal eſtate and 


effeQs to his ſon Charles Stuart. 


The bill was filed by General Stuart, the reſiduary kegatee. 
By the decree pronounced upon the 2oth of March 1793 it was 
referred to the Maſter to inquire and ſtate, what were the wa ggon- 
ways, rails, ſtaiths, implements, utenſils and things, which at the 
death of the teſtator were uſed or employed, and in what manner, 
together with, in or for, the working, management or employment, 
of any of the aid collieries or ſhares of collieries, which were or 
might be deemed or conſidered to be as or of the nature of per- 
ſonal eſtate ; and particularly, whether any and which of the 
articles. ſpecified in the ſchedule to the bill were at the teſtator's 
death uſed or employed, and in what manner, together with, in 
or for, the working, management or employment, of any of the 
collieries or ſhares of collieries; with what funds, by what means, 


the collieries or ſhares of collieries were managed and carried on 


partnerſhip, and i in what” manner the ſame has been carried on. 
57 the report, 5th March 1794, the Maſter found by the affidavit 
of Morley, Lord Bute's agent, and Walton, another agent, that 
articles of partnerſhip were entered into for 99 years, dated the 


partners from time to time advanced the money neceſſary. The 
agents took an account every December of the ſtock, which was 
aot more, after paying the debte, than was neceſſary for carrying on 
the colliery. The cuſtom of the partnerſhip was to draw upon the 
fitters monthly. No certain ſum was left in their hands; nor was 
there 3 a ſtated time for making a dividend. By the ſchedule to the 
Vor. 8 31 | report 


and under what partnerſhip and other contracts and agreements, - 


at the death of the teſtator ; and to ſtate the eſtabliſhment of che. 


27th of June 1726. No capital was formed previouſſy: but the 
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report all the different articles of ſtock, including all the articles, that 
were the ſubject of the exception, were ſtated and valued: the cos 
at the pits and ſtaiths at 28994. 177. 8d. The money in the Thr; 


Bank was 55 12 l. 195. 61d.: the balance in the hands of Clarke, 


the caſhier, 656/. 175. 46: and balances due from ſeveral On 
5642“. 105. 10d. | 


| Upon the 2d of July 1794 it was referred back to the Maſter 


wo inquire, under what articles or agreement and how the partner. 


ſhip was carried on; alſo to ſtate, which of the particulars ſet forth 
in the ſchedule to his report were neceſſary, and in what reſpecd, 


for carrying on the colliery, and to ſtate his opinion thereupon, 


The Maſter by his report, zoth November 1795, ſtated the 
articles,; and that he was of opinion from the evidence, that al 
the particulars in the ſchedule to his former report were neceſſary 
for carrying on the colliery. To this report the exception was 
taken by the plaintiff; for that the Maſter ought to. have excepted, 


as not ſpecifically neceſſary, money due from the fitters, money 


in the Tyne Bank, balance of the caſh book in Clarke' $ hands, 
balances due from ſeveral perſons, coals reſting at the pits and ſtaiths, 
corn, hay, horſes, timber and deals, oil and candles, and alſo all 
waggons and waggon materials, waggon ways and materials be- 


longing thereto, fire engines, machines and gins not erected and 


fixt, ropes, iron and materials at the pits, ſtables, ſtore-houſes, and 
horſes' trappings, gears, *c., not abſolutely employed or uſed at 
the teſtator's death together with, in or for, the working, manage- 
ment and employment, of any of the collieries or ſhares of col- 
lieries. 


| On the 27th of April 1796 it was referred 1 the | Maſter 


to ſtate, in what reſpect and why the ſeveral articles mentioned in 
the ſchedule to his firſt report were neceſſary, The Maſter by his 
report, 29th April, ſtated, that it was ſatisfactorily proved to him 


by the evidence ſtated in the two former reports that thoſe dif- 


ferent items were neceſſary for carrying on the partnerſhip trade. 
For that reaſon he was of opinion and ſtill is fo, that 7Yalton and 


Marlow having been ſo long agents, to the partnerſhip muſt be 
| better acquainted than any one elſe with the. nature and quantity of 


materials, money, and other particulars, mentioned in the ſchedule 
as neceſſary for en hs on the trade; which made their affidavit 
a ſatisfactory 


EY Lites in ane 

1 ſatisfactory proof to him, that all the ſaid ales are neteſ⸗ 
ſary both as to quantity and quality ; that no other evidence was 
produced: but from the nature of the trade colle&ed from thoſe 
affidavits and the copy of the articles and the admiſſion of the 
parties, it appears to him, that all the items in the ſaid ſchedule 
muſt he. eſſentially neceflary for working the colliery and carry- 

ing on the trade; particularly the money in the Bank and in the 
_ caſhier's hands muſt ' neceſſarily be always conſiderable ; as all 
contingent expences and workmen's wages are paid out of this 


fund, and muſt be very large in the great trade, they carry on; 


and the workmen mu be paid as Lanes as their wages become 
due. | | 


Hs! 


Lord Cuancziior—l have found what, if I had recollected 


it a little ſooner, would have ſaved a great deal of trouble in this 


cauſe, It did not occur to any one; and I do not wonder at it. 


Thad not much doubt in my mind upon the queſtion : but the very 


queſtion has been decided; and there can be no poſſible argument 


upon this caſe, as it ſtrikes me. Lord Bate brought a bill in this 


court, claiming under an appointment made by Lady Bute under 


the will of Mr. Woriley; in which he had in terms very little 
different from this will diſpoſed of all his collieries and coal mines 
and all his ſtock in the coal trade, and all his veſſels, ſhips and 
boats, and all his lands, tenements, hereditaments, goods and 
chattels, in the counties of Nortbumberland and Durbam, ſo, that 
it was contended, that Lady Bute had an abſolute power of diſ- 
poling. The queſtion came before Lord Northington, whether 
upon the whole of the will it was not confined to a diſpoſition 

- by ſale. That was the opinion of Lord Northington; and that 
opinion was affirmed” by the Houſe of Lords upon appeal. In 
that cauſe this queſtion was raiſed; that the words in the will 
could not extend to carry the balance of caſh in the Bank of Mr. 
Child, (for there was no Tyne Bank at that time) the balances in 
the hands of the fitters and the caſh in the hands of the agent; 
but they were part of the general perſonal eſtate. Lord Nor- 


thington was of opinion, that all theſe ſums; paſſed under the 
general diſpoſition, of the collieries and all belonging to them in 
the words, I have ſtated. The determination under that decree 


1 Lady Bute this intereſt : upon the conſtruction ſhe was to 
be only tenant for life of the profits to be laid out annually: but 


"ord 


Wy 
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Lord FINE being of opinion, that ſhe had a power of (ale, 
and a ſale of the whole intereſt, did ditect a ſale. It was pro- 
poſed, that Lord Bute ſhould be the purchaſer: but the truſtees 
ating for infants would not execute the cquyeyance according to 
- the appointment of Lady Bute without the directions of the Court, 
Lord Bute filed a bill to have the ſale made under the direction 
of the Court, A valuation was made of. what the intereſt in the 
collieries was worth; and evidence was given of the valuation, 
and all the articles in diſpute were valued in that valuation; and 
the ſame evidence with the affidavits before the Maſter in this 
cauſe was given; to the ſame effect; but rather more pointed and 
explicit. Featherflone, the agent, was examined. I have kept 
my brief in both the cauſes; and I have the valuation (a) of Leaton 
and Walton, either the original or a copy, upon which Lord But: 
became the purchaſer at the ſum of 41,7664, 18 5. 6 d.; and gave 
ſecurity upon the Luton eſtate for that ſum. Conſidering, that 
they acquired the property in this way and ,accordiag to that 
yaluation, and upon the ground, that all theſe articles. were neceſ- 
ſary for carrying on the trade, the queſtion is not now open. 
In the caſes in the Houſe of Lerds (5) you will ſee Mr. Wortley's 
will, It is impoſſible, that any argument can ariſe now, as it 
firikes me. Lord Bute purchaſes all theſe articles; materials, caſh, 
the debts due to the partnerſhip, for one groſs ſum, as the value 
of that. intereſt, Mr. Wortley, had in it; and the only way of 
making it profitable was by taking che whole together. It all 
reſts upon evidence; and all the parties are parties claiming under 
the perſon, who took it upon that valuation and fale. I will have 
all thoſe proceedings entered as read, before I finally diſpoſe 
of . this cauſe. I have the evidence, that all the caſh in Ch:1d's 
Bank and in the hands of Featherſtone, - the agent, and the fitters, 
was neceſſary to carry it on. No one of the partners has any 
right to that money qua money. It is only one of the materials, 
© (a) That valuation, among the debts, money, materials and ſtock, enumerated, par- 
ticularly ſtates debts in the bands of the fitters 16,667 J. 17. 54d. : caſh in the Bank at 
Wewceafthe 16,505 J. 85, 33 f.: caſh in the bands of Dob/en 12014, 194. 1146. Coals at 
the Raiths were valued at 3777. 10s. gd. Parts of ſhips, waggon-ways, waggons and 
other ſtock, Kock of engines and other materials, are alſo particularly valued. The agent 


Feather fone depoſed, that the accounts were annually made up: but it wes not uſual for 


| the partners to fign them; but they acquieſced in the accounts. In December 1760 
15,5961. 47. 334. was due from the fitters; 85210. gs, 54, was in Child's Bank: 
15021, 71. 24 d. was in the hande of Featherfone. TM eee 
December 1763. | | | 
(5) 5 Bro P. C. 534. 
| 10 | | by 


Cales. in chencety. 


by which the profit is produced and each of the partners is en- 
titled 1 to. a third of that profit. The ſame queſtion ariſes between 
Mr. Wartley general repreſentative _ and the perſons claiming 
the colliery, and Lord Bute's general repreſentative and the per- 
ſons, claiming the colliery ; and the words of Mr. N 3 will 
are almoſt identically the fame. 2 
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Lord CuANCRLLOR.— Perhaps, if I had been adviſed of what 
| had "paſſed, when this property firſt came into this Court, that 
Lord Bute under à decree to ſell the intereſt in this colliery had 
taken it to himſelf, it would have been neceſſary to have proved 
nothing more, than that the ſubject remained in him, unaltered, 
in the fame ſtate that it was acquired; for I ſhould have referred 
to the evidence in that cauſe, and the ſame evidence has been 


ſubject, which, ſeldom coming under. diſcuſſion here, we are the 
leſs acquainted with. I am ſatisfied, the Maſter has drawn a 
juſt concluſion with regard to all the articles, he has ſtated to 
be neceſſary for carrying on the colliery. The principal article, 


-identical ſum is ſpecifically neceffary, is a propoſition, that cer- 
tainly admits a good deal of conſideration, and may upon the 
-Girſt ſtate of it raiſe ſome doubt. But I am ſatisfied, that the 


money in Mr. Child's ſhop was held to paſs as ſtock in trade: 
there is no determination upon it: but the Court did as ſtrong 
a thing; for the whole of the articles were {old by the decree in 
à caſe,. where infants were concerned; and under that the caſh 
in Child's ſhop. was transferred to Lord Bute. I do not conſider 
-this at all as money; and it is not a fair way of conſidering it. 


mand of the party. It is not uſed as money. It yields no in- 
tereſt: | There is no account of intereſt upon it. He cannot 


ben of the machinery of the colliery as any of the engines uſed 
to procure the general reſult. of profit of all "ns Ws is parts 
Vor. III. „ * ret een 


; given. now, explaining correctly and diſtinctly the nature of a 


upon which, as an inſtance, the difficulty is moſt preſſed, is con- 
ſidering a ſpecific ſum of money depoſited in a ſpecific place as 
Apecifically neceſſary. That money or credit is neceflary for car- 
ry ing on every trade, no one can doubt: but that the particular 


"Maſter has confidered it very properly. In the former cauſe the 


It has not any of the qualities of money. It is not at the com- 


command it. He cannot give a draft upon it. It is as much a 
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real AF perſonal, that enter into this trade: Several of the mate. 
rials are in the ſame fil tuation. The very bil, with which the 
waggon-wheels are greaſed,, pays its ſhare of che ptofits of the 
trade to the parties, The money is iri the ſame fittiation. It lies 


Jieacd and unproductive in the hands of the banker, tin red in 


the courſe of the trade; and the only account is, that upon the 


general account they receive benefit from the employment, 28 


from the employment of the horſes, hay and corn, and every 
part of the machinery uſed in workitig the colliery. Therefore 
it is correctly ſtock in trade; not in that courſe of uſe, in which 
a AE N of money making profit of it as ſuch is to employ 

The money is the principal artiele. One is apt to conſider 
bby of the ſame nature as in other caſes : but in this caſe it is 


evident, it yields no advantage but in the ſhape of that contingent 
profit annually divided, if the ſtate of the trade admits a dividend 
annually : but there are years in this very trade, in which the ex- 


pence outruns the profit, and the dividend muſt be poſtponed. 
I am clearly ſatisfied upon the nature of the ſubject, and the man- 
ner, in which it is bequeathed, the teſtator intended, that without 


diminution every thing cotripoling the intereſt in the partnerſhip, 
the profit to be made of that partnerſhip; ſhould go with the 
_ colliery. The manner, in which the property was acquired and 
held by the teſtator, has conſiderable weight upon the expoſition 
of the will. Lord Bute. bad ſoon after Mr. Wortiey's death be- 
come the owner of his intereſt in this buſineſs, conſiſting of a 


great colliery founded upon a real eſtate, but that could only be 


productive by being combined with a vaſt many articles) 
chat in their nature may be moveable, and articles of perſonal 


| property. 


It is apparent, he intended to return that property 
into the family of Mr. Wortley ; which is alſo part of his own 


family; not giving it to the immediate repreſentative of Mr. 
Mortley, who had a large family and a great eſtate. 


It occurred 
to him, that it would be more beneficial to make it a proviſion 
for the younger children. If the conſequence urged by the re- 
ſiduary legatee takes place, the neceſſary effect will be to defeat 
entirely the primary purpoſe. The truſtees, cannot borrow money. 

They have no power to raiſe money. They have no power to 


| 2 charge Or lay Out any ſum of money. Lady Bute at her time of 


fe, if obliged to lay out money to procure a beneſit from this 


ſtock, would have no benefit from it. It would be a great deal 


10 much for her to lay out money to entitle herſelf to a benefit 


10 for 


. 


dae en bene, 
ler life Framjie: the infants could not have money raiſed for them; 


cles, the balances, coals, &c. all the advantage intended to be 
given would have been defeated for a conſiderable time; and the 


viſion for the younger children, by which they might be main- 
tained, not at the expence of their father. According to this 


ſelf. I do not conceive, che words of Mr. Woriley's will are more 


articles, that may be deemed of the nature of perſonal eſtate, to 
the intereſt of theſe collieries, and to except them from the ſub- 
ſequent diſpoſition of the perſonal eſtate, than theſe words. The 
only rule, I can draw, is, chat for determining the extent of the 
| bequeſt I muſt conſider the nature of the property. In general 
things“ may be very properly reſtrained to - things eju/dcm 
generit (a). Here the nature of the property, of which it is im- 
poſſible to ſuppoſe him, who ſhad poſſeſſed it ſo long, not informed, 


intereſt in every ſpeciſie waggon and quantity of coals upon 
the ſtaiths and the other articles, yet it is correctly true, that he 
never hall che uſe of them, as a man has the uſe of his moveable 
property and general perſonal eſtate, the diſpoſal of them ed 
fermd, in which they exiſted. Therefore they could not be 
underſtood by him as ſpeciſically component parts of his perſonal 
'eftate. The only way, they were uſeful to him, or that he could 
derive any profit from them, was in the reſult of the annual 
account. The renewal of them was not bought by his money; 
nor was any of the partners: conſulted upon it: but the credit and 
ſtock of the different partners was formed originally by the ac- 
cumulation of profit. The uſe was not of the article by itſelf, but 


profit ariſes. The ſeveral proprietors never knew any thing 


tion out of the produce. The ſupply was carried on by the 
different overſeers; and without a ſpecific direction the ſtock 
| was continually renewing prior to any dividend of profit. 


property was this circumſtance: that at a certain period (in this 
kale for ſeveral years it has been annual) a profit is eoming. to 


ä ̃ã q) Boon v. Cergfortb, 2 V. 277. 


ſo, if it was;unfortunately neceſſary to ſeparate any of theſe arti- | 
profeſſed object was to increaſe. her provifion and to make 2 pro- 


argument they muſt have waited, till this fund had cleared it- 


Gonificant or ſpeak more. plainly an intention to annex all theſe 


is ſuch, that though it is literally true, he had an undoubted 


being entitled upon the Whole together to a ſhare of profit, when 


of the manner, the ſtock was renovated. That was by deduc- 


* 8 them. 


AA cherefore he knew, all he felt, as owner with regard to this 


— 1 


Sr 


Fartof 
Burt. 


: * vol. 2. 
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them, "Theſe a he intended to give, 1 enjoyed them, 
to Lady Bute for life, and afterwards: as a fund of proviſion for 
theſe children; which intention could not be obtained without 
that conſtruction, which, I think, the words will clearly admit of; 


that theſe articles are ſeparated: from the general. perſonal eſtate 


and annexed to the intereſt in the colliery. Mr. Wortley's will i; 
very cotrectly drawn; but it is not plainer than theſe words, 
General Stuart is appointed reſiduary legatec at the cloſe of the 


will: but it is at the cloſe of a will, in which the teſtator 


emphatically ſevers theſe things from his general perſonal eſtate. 
He does not give the uſe of the things, but the receipt of the 
profit, to Lady Bate and theſe children; and they are to enjoy, 
as far às the nature of the ptoperty will admit“ That will be 
not in any ſhape: except by entitling them to a third of the profit. 
That is the only method, in which theſe things can be uſed and 
enjoyed; and that was the method, in which he had uſed them; 
and for the purpoſe, that the enjoyment may be complete, he 


ſeparates them from his general perſonal eſtate. Tbe word 
things“ therefore is not a looſe expreſſion. 


From the nature of 
the ſubject and intereſt deviſed an the intereſt of all the parties I am 


bound to give the words the plain ſenſe, they will bear; that theſe 


things ſhall not go as the general perſonal eſtate, hut with the col- 


liery; that the uſe may be ſuch, as it was, when he received the pro- 
fit, and while he enjoyed it. He intended the deviſees to have the 
ſame enjoyment, that he had; for it is to be. ſuhject only to the an- 
nuity to General Stuart; Which he had always paid himſelf 


Therefore declare, that theſe articles under the words of the bequeſt 
are to be held by the executors for the perſons, who are entitled to 
the uſe and enjoyment of the e The o of Hs cauſe 
waſh come out ot Ge en. fung. 7 
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ATTORNET GENERAL v. BOULTBEE. 


HE defendants appealed from the decree of the Maſter of the 
Rolls, reported ante vol. 2. 380. 


The Lord ie e declined . the i on [HI * 
the intereſt, his Lordſhip by virtue of his office had in the ſub- 
Jet (a). His Lordſhip. referred the appeal to Lord Chief Juſtice 
. N | F * 


(a) For the ſame jeaſon Lord Tharlaw had originally refuſed to hear the cavſe. 


Cafes in Chancery, 


yr at Lord Chief Baron M*Donald; before whom it 


tin Hall = 
| . , | 'Bf * pr | 25 


rüs, Ch. Julltcs.—This oY is „eee new in its circum- 
ſantes z and the circumſtances, in which it is new, create conſider- 


the mind of the Maſter” of the Rolls; who gave the caſe great 
conſideration. We, upon whom the duty of examining the decree 


ſerious conſideration : we will therefore give judgment this day 
taken'by the Maſter of the Rolls for the decifion was very judici- 
ouſly taken, and was in truth the only ground, that could be 


lors, who have received the recommendation, this truſt can 
now be narrowed to a mere approbation, and even beyond that; 


bation after the preſentation. Sir Francis Netherſole did mean, as 
far as the nature of the caſe admitted, to purchaſe the patronage. 


admit it only to a certain degree. All, he could do, was to create 


of him or his truſtees. Therefore a perſon claiming the benefit 
muſt claim it as having been named by the truſtees. But a new 
and difficult queſtion ariſes, where ſomething is to be imputed ta 
the truſtees, and it may be ſaid, the act of the: truſtees has diſ- 
appointed part of the truſt. Undoubtedly there were two objects. 
The firſt and principal obje& was the augmentation of the vicar- 


the preſentation to him, and thoſe, who were to have the manage» 
ment of the truſt; and the queſtion is, whether, where the whole 
18 dilappointed by the act of the truſtees, the Court conſiſtently 
with its general rules in the regulation of charities can attend to 
the principal object and ſupport that, rejecting the qualification, 
where it belonged to the truſtees themſelves to bring forward the 
qualification, and they have neglected it. At preſent I agree with 
the Maſter of the Rolls, that there was a reaſonable time for them 
to produce their nomination ; and dealing with the Crown they 


Vor. III. 3L intercourſe, 


able difficulty. They appear to have produced that effect upon 


taken to ſupport the decree; for I cannot think, that after almoſt 
the Judicial decifions made upon this truſt by ſucceſſive Chancel- 


age: but undoubtedly part of the object was to ſecure in effect 


E 


1 


TTORNEY 
GurnERAL 
V. 


arzbel Ut great length on the Toth and 1 — of March at Sj 2. 


Bout rn 


March 11th. 


has been thrown by the Lord Chancellor, wiſh alſo to take it into 


ſ'nnight. Thus much I will ſay now. In my judgment the ground 


for the argument requires, not a ſimple approbation previous to the. 
preſentation, but the not being able to ſhew ground of diſappro- 


I ſay, as far as the nature of the caſe admitted, becauſe it would 


a truſt, that would influence the Crown in favour of the nominee . 


_ ought to have done ſo; and they ought not to have expected that 


Safes in Chaney. 


8 222 
4796. diterebiataptwhicha if it does take place, is mere grace and f awer; 
. 8 and the only queſtion is, What will he, the effect of their hay- 


_ S ing put the caſe into this extraordinary ſituation, that by the 
1 Bous ra. preſentation con/tat de perſond as to the object of the bounty, and 


ttmey have made ãt ãmpoſſible, that he Giguld have trat qualification, 
which the denor has required. I. am not. prepared to Jay, why 
will be the effect of that; conſiſtent with the/ general rules, thu 
govern the Curt as to chürittes, Therefore I think, the ground 
was very judicioufly choſen hy the Maſter of the Rolls, as the 
only yarn with: regard. to which. OG e could. ariſe. 
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Bill by te- Tux ki bill. ſtated. the following Ste. Jobi et, be o 
| 2 Saks marriage of his daughter f with "Samuel Strodt, the 


for difco-ery | Flaigtifk, ſettled certain freehold eſtates to "the uſe df himſelt for 


.and delivery 


22 life; * remainder to the uſe of his faid dabphiter for life\" remainder 
panic Dh to the children of the marriage as tenants in common in tall; and 


a for default of ſach- ilue, as to part to tits ſon Samuel Blower, : as 


former t-n- 


_ =. 'to the reſt to the ſurvivor of Strode and his wife, in fee. Jobn 


22 \ Blower continued in poffeſfon till his death in 19924 then A 
eiſed in fee, 


without no- Hod took poſſeſſion,” and has been in poſſeſſion ever fir ince, and 
de ppg became entitled to the poſleſ jon of all the title deeds?” but they 


40 ſtand for 


8 N have been by Fohn or Samuel Blower deltvered to "the defendant 


40except, Alice Blackburn ; and ſhe has them i in her cuſtody. The defendant 
Me 4: PAY pretends, that 3 in conſideration of 19007. Jahn Blower by. leaſe and 


24. | felesſe, 10th, and 12th December 1791, eonveyed the. faid eſtates 
to her and ber heirs, ſuhject 10 5 3 and in Fanuary 


h9t; . 


ad, 42792 ſurrendered A Copy bold e ate, as, a farther ſecurity ;, and 
: nen; , mortgage the title [deeds were delivered | 0 Herz and the 


0 133 


h it praye: , 


aber the 2 wich he pays ro deliver 8 
8 AI 240 * 
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. — Chancery. 


* eidendes in her hands, euſtody, or power, . to 
bee steh or od ver eee are eee ee 
de blow eee ob ene een rnd) we 
A 0 ſo much of the bill, as ſought, that the defenflantiſhould. © 5 
diſcover; acheter any of the title deeds relating to the ſaid pre- 5 


pes were ih her cuſtody, and ſhould ſet forth a liſt of, and 


de compelled to deliver up, all evidences and writings! in her 


cuſtody relating to the ſaid premiſes, except the ſaid indentures 
of r, the defendant pleaded, that in December 1791, John 
Albaer being in quiet poſſeſſiom of the premiſes mentioned in the 
bill, and alledging himſelf to be ſeiſed in fee in poſſeſſion, and 
being alſo in! poſſeſſion and having the diſpoſal” of the title 
decds #hd{Eviderites in writing relating thereto, applied to her to 
lend him 1000 J. upon mortgage of the ſaid premiſes and à copy- 
hold eftate, The plea then ſet forth. the indentures, by which the 
| ſaid eſtates were conveyed to her and her heirs, ſubject to re- 
demption, with the uſael cbvenants for 4 good title, that the 
| mortgagor was ſeiſed'1 in fee, and had a right to convey. The 


plea contained averments, "that the defendant had no notice of 


the ſettlement, that the money was ſtill due, and the other uſual 
0 erments, and was ſupported by an 1 anſwer denying : notice. | 


2 


; 
* 


Aenne General ad Mr. 7. "Cooke for. the flea inſi ted upon 
ve v. Saunderr, ante vol. 2. 454. and Fagg's s caſe, there cited, 


| that againft a a purchaſer, for valuable conſideration without notice 
| the Court has no Jjuriſdigtion, . 2» 


$ 4 1 
1 o 4 - 1 1 


Sch citor Cen and Mr. Romilly for the plaintiff 3 
55 that rule applied only, where the defendant was in poſſeſſion 


amiled/>exceptotheo indentures of the toth and 12th of i December 


223 
3 


-- 


1 


8 
e 


and endeavouring to defend that poſſeſſion: but the Court would 


not ſever the deeds from the poſſeſſion, 5 SOOT: . £4 + 


A 
E: +; 


Tod Cn sckll onA. this caſe i is now 3 by the A- 
torney General, it is.2 point of a great deal of importance, and 
requires great conſideration; for if this plea in the extent, 40 


| "which, it is now carried, holds good, I. doubt, the conſequence to 


all the ſertlements in the kingdom will be very miſchievous ; 4 for 
0 fact the tenant for life is truſted with the poſleſſion of the 
Sede. ik ſuppoſe, there is not-an inſtance to the contrary, except 


Were there, is ſome ſuſpicion ; and if be has it in his power hy 


1 1 1 
© , ** * 


making 


- 
1 4 
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Caſes in Chancery, 
making u bad mortgage to deliver over all che title deeds, however 
ineffectual the mortgage may be, the vexation and miſchief to the 
perſons entitled under the ſettlement would be endleſs. I now 
wish it to be conſidered, whether that rule, that the Court will not 
interfere at all againſt a purchaſer for valuable conſideration 
Without notice, is fo abſolute, that he will not be compelled to 


diſcover that, which may benefit the plaintiff and cannot injure 


him. Suppoſe; you have a term, of which you could avail yourſelf 
to turn the plaintiff out of poſſeſſion, there might be reaſon to 


hold that back: but you have a number of title deeds, that can by 


Fuly zad. 


no poſſibility aid your title as mortgagee, and enable you to recover 
in any reſpe& againſt the pbbintiff ; but which may be very ma- 
terial to the plaintiff: is there any conſcience, that you ſhould 


make your own terms as to them, and drive the party to a hard 
* 3 | 


Lord Cu ANCELLOR.—Upon this plea-it was contended, that as 
the defendant ſtates herſelf to be a mortgagee for valuable con- 
ſideration without notice, and as ſuch has had the title deeds 
delivered to her, this Court has no Juriſdiction, to grant relief, or 


to compel a farther diſeovery, than is made by the plea; which is in 


effect a plea in bar to the diſcovery, as well as the relief. For the 


plaintiff it was contended, that being in poſſeſſion of the eſtate, 
to which the deeds are incident, and having therefore as the owner 


in poſſeſſion the legal right to the deeds, he is in the common caſe 
as to the diſcovery of requiring the defendant to ſet out that, which 
the plaintiff may recover at law, by ſuch a deſeription as to make 
it the ſubject of an action of detinue or trover. The queſtion 
appears to me to deſerve great conſideration. On one hand it 
would be extremely dangerous to break in upon that ſecurity, 
that a purchaſer for valuable conſideration is entitled to hold, that 


ſecrecy, he has a right to obſerve, with regard to the circumſtances, 


by which his title is compoſed. On the other hand it would be 
a very pernicious conſequence, if title deeds, which in the ordinary 
courſe of buſineſs reſt in the poſſeſſion of the tenant for life, 
were ſo at his diſpoſal, that they ſhould be put out of the power 
of the remainder-man. The tenant for life would be enabled very 
fraudulently to convey from the remainder-man, perhaps the title 


to his eſtate ; though he could not by any act of his own affect, bar 


or injure, that eſtate. The queſtion therefore has a very general 


| \ extent. It had occurred to me, and upon full confideration the 


10 We _ ſame 
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lamb idea: remains in my wind, that the plea, of purchaſe for / 1796. W 
yaluable'conhideration without notice is a ſhield to the poſſeſſion; x - — 


and 1 uc it very difficult! to imagine 2 caſe, in which it can be l Re... 
uſed for? any" other purpoſe than to defend the actual poſſeſſion. 1 == 
[t was{Rared very truly by the Attorney General, that in the Z . 

plea it is not ſaid, it is to maintain the poſſeſſion and it is ob- . 
vious if I am right, that no ſuch ſtatement ſhould be found . "rk . 4 
in any plea; for em bypotbefs the defendant is in poſſeſſion of that, n A. . | 
which he ſeeks by the plea to defend. The plaintiff 1 is-ſecking to — | 
obtain what he does not enjoy: the defendant is ſeeking to ee Se. 278 
tet himſelf in the poſſeſſion of that, which he holds; and in this 
caſe the ſuppoſition is, that, the defendant is in poſſeſſion of the 

deeds; and it is to cover that poſſeſſion that the plea. is put in. 

Conſider the caſe; where the title to the land is attacked. If a 

court of Equity was to make; him diſcover, how he made out his 

title to that land, of which he is in poſſeſſion, there would be no 
conſcience, no equity, no good diſcretion eyen, to enable the 

Court to call upon the defendant, having paid money for the 

land without any notice, a title perfectly founded in conſcience, 

ik it has any foundation, to ſet; forth his title. The deeds. are. 

incident” to the poſſeſſion. Even where. the defendant is in poſ- 

ſeſſion of the land, the plea will not go to the extent, to which it 

is attempted now: to carry, it; for though the Court would not 

call upon him to ſet out, by what means he derives his titte, yet 

there are caſes, where the Court would have no heſitation to make 

bim deſcribe the thing, of which he is in poſſeſſion. If a mortgage Motil 
was made by the owner of an eſtate, partly ſettled, partly unſettled, 2 bar 055 
aud during the poſſeſſion of that owner the boundaries had been of an ettate 
confounded; if a perſon entitled under the ſettlement filed a bill mor CO” 
to compel the mortgagee. to ſet our, not the title, by which he 12 80 
claims, but the metes and bounds; of the eſtate, ſubject to his 

mortgage, no ſuch plea could go to the extent, this defendant ſup- 

poſes. This defendant is not called upon to diſcover any part of 

her title, but only to deſcribe what theſe deeds are, which ate re- 

lative to the plaintiff's eſtate, and in conſequence of the mortgage 

| have got into her poſſeſſion. I have ſtated, that the title decds are 
ineigent to the poſſeſſion, Prim facie a perſon in poſſeſſion of the f 44, 


eſtite under a title, that gives a freehold intereſt at the leaſt, has à are incidenc 
to the poſ- 


right to the cuſtody of them. They are not conſidered in law at fon under 


chattels; but follow 0. are incident to the eſtais in che hands ef 


* _ ” "OE" e 992 £9108, enen 


9 


8 - Cales in ehanrery. DD. 
1 che. Owner. At lav they belong of right to 3 J and d, 

y <- not go to the executor, As by the law the defendant could not 
3:7... bed chem, it is againſt all conſcience to refule to deſcribe thai, 
zurn z. which the other party by the admiſſion of the defendant haz a 

| right to recover. It by no means follows, that every ſpecies 

of - deed, that may be in her poſſeſſion, ſhould be directed by this 

Court to be delivered up: but it would be extremely pernicious 

_ ito permit her to cloſe her mouth and to refuſe any account what. 

ſoever. Suppoſe, counterparts of leaſes were delivered to her: 

they are of no value except to the actual owner; not of ſo much 

value as a clean ſkin of parchment: ſo ſurveys, maps, rent-rolls 

of a manor :. they are of no intrinke value: they are of value to 

. the owner of the eſtate, of which they are the muniments, and the 
emoyment of which is carried on by · means of them. Then it 

comes to this: the aſſumption muft be, that ſhe has a right 

to the deeds as à ſubſtantive property; that is, as chattels. Where 

is the difference between this and the common caſe of goods, fot 
which trover or detinue hes ? A perſon averring, that he is in 
ſach circumſtances, that he cannot deſcribe them, requires an 
account to be given to enable him to-do fo. Suppoſe, a box of 
2 jewels was pledged by a perſon, not the owner, but a mere bailee, the 
diſcover ſo - Pawnee ſuppoſing the perſon in poſſeſhon actually the truę owner, 
peter nin and there being mo Teaſon to think otherwiſe: there would be 
briog an a" no difficulty in a Court of Equity in obliging him to explain and 
ſet-out that property, of which he aUmits the title to be in another, 

only claiming the value, for which it was pledged; a deſcription, that 

will make it the ſubject of an action at law. It is remarkable, and I 

do mot blame the pleadings for it, that though, where the defendant 

is in ion of the lands, he muſt ſtate, that he made the purchaſe 

from a perſon ãn actual ſeiſin and poſſeſſion under a title of owner- 
ſhip, and it is ſo ſtated in thys plea, as to the land, it is not ſo ſtated 
as to the title deeds; for the language is, that he had the d5/þo/a/ of 
them: ſo would a carrier: ſo a mere bailee. That is not a ſtate- 
ment, that he was the owner ; nor could it be ſo ſtated with 
truth and good conſcience; for a tenant for life cannot be ſaid 
to have the ownerſhip of the deeds. It is a relative -ownerlhip, 
as incident to the title ef the land. The title and ownenſhip are 
in the plaintiff The right is claimed, not as to a perſoaal chattel, 
but as a right incident to this mortgage; and the is attempting to 
put the plaintiff under a diſadvantage by retaining that, with 
regard to which ſhe can have no profit. It was preſſed in the 
argument, 


Tales * Chancery... 


argument, * ought.to be conſidered, what theſe title deeds may 
be. If there are none, of which the defendant can make any ad- 


But there may be among them a term, which may either be at- 


ing to a frechold, of which ſhe may make advantage. If a ſatiſ- 
fied term, it would be abſurd to let it remain in the hands of the 
defendant; for the only effect would be to. leave to the defendant 
what could be of no advantage to her, but only a vexation to the 
plaintiff; for if the attempted to avail herſelf of it improperly, 


to this Court; and this Court would interfere to, prevent that im- 


covery is made, it is -impoſlible to know, whether any relief can 


liberty to except. 


CROMMELIN v. CROMMELIN. 


TR Nobert Barker by his will, dated the 22d of January 1788, 
\ deviſed and bequeathed all the reſidue of his eſtate and effects 


to ſtand poſſeſſed upon truſt for his natural daughters, Mary, 
Juliana, and Hannah, Barker, equally; one moiety to be paid, 
when they ſhould reſpeclively attain the age of.twenty-four, or 
de married with the conſent and approbation of his ſaid truſtees or 

the ſurvivors in writing, which hould firſt happen: but if any 

ſhould marry without ſuch· eonſent under twenty-four, ſuch moiety 
10 be. paid to her or their huſband or - huſbands at her or their 
attainment of twenty-four, or when ſhe · or they, if living, would 
have attained: that age, or to the executorg, &c, of ſuch huſband 
or huſbands; and the other moiety to be, paid to his ſaid daughters 
reſpectively, when they ſhould attain twenty-eight, or be mar- 
Tied with ſuch conſent and approbation as aforeſaid. But in 


twenty-eight 


e 


vantage, che is without any heneficial intereſt or profit to herſelf 
retaining what may be a profit and advantage to the plaintiff 


tendant upon the inheritance, as a ſatisſied term, or a term amount- 


though that might not appear to a Court of Law, it would appear 
proper uſe of it. On the other hand if it amounted to an eſtate 
of freehold, that would enable her to get poſſeſſion, I do not know, 
that this Court could compel her to deliver up that. Till the diſ- 


be given; therefore the proper order will be, that the plea ſhall be 
-overruled as to the diſcovery, and ſhall ſtand for an anſwer with 


Fay ryth & 


Condition by 


to his executors upon truſt to convert the whole into money, and 


teſtator, aod 


* * of his ſaid dhe ſhould marry before the age of 
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at his death. 
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tion of his ſaid daughters out of the dividends and intereſt, till 


. twenty-eight 1 without ſuch conſeht, then ad . A mblety of ber 


— OTE 


* 


or their ſhare or "ſhares upon truſt for het ot theft” = uſe 
for life; ; and after the death of ſuch" davghter or daughters for her 
or their children; aud if there” ſhould be note, for the other 
daughter « or daughters and het or their children; Tubje& to the fame 
reſtrictions with regard to their matrying, and upon the ſame truſts 
as the original ſhares ; and if cafe all his ſaid" daughters ſhould 
marry without ſuch conſent and die without children, then as 
to all the ſaid moieties in truſt for bis nest of Kin: provided that 
if any of his ſaid daughters ſhould' marry mc ichs ee with 
ſuch conſent, it ſhould be lawful to the truſtees ro 'pay one moiety 
of her ſhare to the huſbatd; or to make a ſetlletment; and'if 
any ſhould die before twenty-four or marriage, the whole of her 
or their ſhare or ſhares, and if after twenty-fout and'befbre twetity- 
eight or marriage, the remaining moiety or moleties, chduld go to 
the ſuryivors equally, or the ſurvivor, their or her executors, toe, 
to be paid at the ſame time, ſbſeer to the” ſaftie' reſtrierlofls will 
regard to their marrying, and upon the ſame ttuſts in caſe of mar- 
riage without ſuch conſent as afbreſiid, as the origital' ſhares; 
and in caſe all his daughters ſhould die, before they ſhould: have 
reſpectively attained the age of twenty-eight, or be married after 
twenty-four with ſuch” conſent; ſo that the whole or part of the 
ſaid reſidue ſhould not be abſolutely diſpoſed of, then! in truſt for 
his next of Kin. 


The will POM ATT direction for the maintenance and eduts- 
their portions ſhould be payable. 


The teſtator executed a codicil on the 7th of May 189 b 
firming the will, except ſo far as it was thereby altered, and 
making no alteration in the diſpoſition of the reſidue. On the 
14th of September 1789 he died. The following facts appeared 
upon the Maſter's report; Mary Barker died in the life of the 
teſtator under the age of twenty-four and utimarried. ' Juliana 
upon the 17th of December 1788, being under the age of twenty- 
four married Jobn Shipton | in the Faſt Inules, with the approbation 
of Mr. Cockerell, who was one of the truſtees under the will Her 
father on being appriſed of that matriage approved it. On the 
1ſt of March 1790, Sbipton being dead, ſhe married the plaintiff 
Crommelin in Bengal in che preferice' of and in the conſent of 

| 13 Mr. 


- _ Cale tn Chancery 229. 
Me Cackerell.*; Hannah married Mr. Webb without conſent 3; who 1796. 
propoſed to ſettle a moiety of her ſhare upon her and the children, C 


| CrROMME» 
according-to- the will; and that the other moiety, ſubject to ſome *'* 
charges, hould,: if not exceeding 10,0c0/7., be paid to him, and Czounn- 


M a 2 propoſal was approved by the Court. 


It was contended, that Mrs. Crommelin at the time of her ſecond 
ware an object of the conditions in the will. 


Lord CHANCELLOR. —Upon the firſt view of the caſe, as I 
think the directions given as to Mrs. Webb's ſhare perfectly proper, 
1 was very much inclined to have given the ſame as to Mrs. 
Crommelin's; thinking it exactly what Mr. Crommelin ought to 
have done himſelf, viz. to have taken one moiety, and to have 
ſettled the other upon the children. But upon conſidering the 
will and the circumſtances I think, I cannot make ſuch a decree, 
that Mr. Crommelin ſhall take it in that manner: but he is 
entitled to the whole. There is no end of conjecturing, what the 
will would have been in this or that event. That is not an 
agrecable mode for the Court to ſpeculate in any caſe. | In this the 

teſtator has been moſt unfortunate ; ; for in the manner of framing 

a proviſion for theſe unmarried daughters, intendiog to promote 

a marriage with conſent, he has given a premium upon a mar- 
riage. without conſent ; and expoſed them to the danger, he 
meant to prevent. What claim had Mrs. Sbipton the day before 
| the married Mr. Crommelin? I take it for granted, there was no 
previous [conſultation with the teſtator upon the marriage with 

Shipton : but the report ſtates, that it had the full approbation of 

Mr. Cockerell; under whoſe caſe, I take it for granted, ſhe was, 

as a friend of the teſtator and a relation. The codicil confirming 

the will, executed after the marriage, is of but little conſequence ; 
as I ſuppoſe, the teſtator did not then know it. The ſecond mar- 
riage was alſo with the conſent of Mr. Ceckerell, before ſhe could 
have known of the will. In the fituation, in which ſhe ſtood at 
the ſecond. marriage, the queſtion is, whether ſhe had any and 
' what proviſion under the will. At the death of the teſtator ſhe 
would have claimed the whole proviſion made for her as one of 
theſe. three daughters, who were to ſhare equally what he had 
given to them. Her claim would have been upon the ground, 
Vor. III. | A that 


Cales in — 


tliat alt theſe proviſions were upon the ſuppoſition, wir wey were 
unmarried, and in order to provide ſuitable marrisges for chem. 


Her claim would have been, that ſhe had married; and that the 
conſent of the truſtees was quite impoſſible then; for there were 
then no ſuch truſtees in being. It was in the life of the teſtator; 

and I add the circumſtance, that it was a dutiful, proper, reſped- 


ful, marriage, with conſent of Mr. Cockerell, the friend, to whom 
ſhe was truſted, and had the ſanction of the teſtator afterwards. 


Therefore ſhe would fay, © I claim it as a proviſion to be paid to 
a married daughter; and I am totally out of the fetters of 
« all theſe conditions. I am not under the Selcription of 
„ daughters, who are objects of the condition.“ The diff- 
culty upon that would have been very whimſical. If not entitled 
to this proviſion, ſhe is entitled to nothing, The will being 
opened, found her, her huſband being dead, in the condition of a 
woman de faflo unmarried ; and therefore it is faid, ſhe might 
comply with the condition; which might apply to a ſecond mar- 
riage. There is nothing in the will to ſhew, a ſecond marriage 
was in the teſtator's contemplation ; for the firſt huſband marrying 
without conſent takes half, the other goes to the children, and in 
default of children, to the other daughters. But in a caſe extremely 
poſſible to have happened, and I may put probable caſes, if Mrs, 
Shipton had two or three children, the would have faid, ſhe 
ought to have it to enable her to provide for them. © The anſwer, 
ſuppoſing the condition bound her, would have been! No: you 
are not entitled : you are not twenty-four: you will be main- 
4 tained.” She would afk, how ſhe could make aà proviſion for 
the children. The anſwer would be, by marrying a ſecond huſ- 
band. It would be the abſurdeſt of all conſtructions, that a will 
intended to provide for a marriage and enable the wife to provide 
for the children muſt by theſe conditions, ſo inapplicable to the 
ciſe of a daughter married and having children, compel her to 
marry again for the ſake of the children by the firſt marriage. 
That would be fo whimfical, that it fortifies the concluſion, I draw, 


chat the condition does not regard the caſe of a daughter actually 


married in the life of the teſtator, and does not bind her; eſpecially 
as upon the circumſtances it could not be his intention to leave 


| Her totally unprovided for, becauſe ſhe had done, what it was his 


object that ſhe ſhould do, married with proper advice and diſ- 
cretion. She had the conſent of Mr. Cockerell, who ha d to 


be one of the n will, whoſe conſent We neceſ- 
fary. 


Cue in Chancery; 

a I do not however reſt upon that circumſtance; as it was 
ot known: but I determine upon this; that having married and 
being then 2 widow ſhe was not intended to be fubje& to the 
conditions. The * is, that it will go to Mr. Crom- 
melin. | | 2 


MAITLAND v». ADAIR. 
WILL of Jobn Adair: I deviſe to my brother, the Rev. Mr. 
«. {#dair, 2000/4. I alſo return him his N- for 400, with 
< intereſt due thereon, which he owes me.” The teſtator gave 
to his nephew Thomas Adair, fon of his ſaid brother, his eſtate at 
Tregar in Brecknockſbire, to him and his heirs for ever, with the 
rents due at his death. He gave a great number of pecuniary 
legacies, moſt of which were given to relations; vis. ſiſters, 
nephews, neces, and their children, and to his brother in-law, 
James Hannah, 5001. He gave to Mr. Hodgſon, where he lodged, 
all his wines and rum. He gave a picture to another perſon, and 
ſome other ſpecific articles to his executors; and he added, that 
to prevent trouble he bequeathed all his cloaths and other effects 
in his lodgings at his death to his nephew Thomas Adair. By a 
codictl giving rings to ſeveral perſons he proceeded thus: My 
will and intention is, that whateyer money, over and above 
* what I have already bequeathed, I may be poſſeſſed of at my 
death, may be divided among my ſaid relations by my executors 
in the proportion I have E * other part of my 
q fortune.” 


0h 8 by che Maſter's report, that the bond mentioned in 
the will was a joint bond in the Scotch form by the teſtator's 
brother and his ſon. The queſtions were, iſt, whether the diſ- 
poſition of the bond by the will amounted to a releaſe, or was 
only a legacy, and therefore lapſed by the death of the teſtator's 
brother in bis life, and remaining in force againſt Thomas Adair, 
the co-obligor and executor of his father: 2dly, whether the 
nephew was entitled to a ſhare of the reſidue, in reſpect of 
the value of the Tregar eſtate: 3dly, Whether James Hannah, 
the brother-in-law of the teſtator, was entitled to a ſhare of the 
relidue. 
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Bequeſt to 
the youngeſt 
child of 4. 
if ſhe ſhould 
have any 
child or chil- 


dren within a 


after: but ſhould ſhe have any child or children at his deceaſe or 
in twelve calendar months after, he gave one third of his property 


certain pe- 
riod ; 
child or chil- 


dren within 
that petiod, 


over : her 


Caſes in Chantery. 
Lord CHAN ELTL O. There is not the leaſt doubt as to the 
bond. It is diſtiactly a legacy to the brother. The inquiry di- 


rected, whether it remained in the cuſtody of Mr. Adair, ſhey;, 


Fo 


if no 


eldeſt child, | 


being the 
only one 
within the 


2 de- 
. cribed, is en- 


titled. 


what the Court thought at the hearing. There is to no foundation 
therefore for Thamas Adair to have the bond delivered up. 


r queſtions are as clear. The word © fortune” 
in the will muſt mean money legacies; and as to the third queſ. 
tion, I take it, that where a perſon gives * * relaiion, choſe 


by * are not included. 


— 


EMERY v. ENGLAND. 


| 1 af bod England by his will gave to his brother Fo/eph England 


and his ſiſter Sarab England all his effects, ſubject to his 
debts, ſhould his ſiſter Mary Taylor have no ehild or children at 
the time of his deceaſe or in the ſpace of twelve calendar months 


to the youngeſt of her children within:the time above mentioned; 
the other two-thirds to be divided between Foſepb and Sarab : 


ſhould either Foſepþh or Sarah be dead at his deceaſe, the ſurvivor 


to receive the other third; unleſs Sarah ſhould have a child or 
children; then her third to go to the youngeſt child: otherwiſe 


to her: ſhould 7% p be dead at his deceaſe, his third to 


be divided between Sarab or her 8 child and ; Mary 


Was 9 by the executor. 


Taylor's younger child. 


The teſtator died in Aſarch 1786. Fohn Taylor was the only 
child of Mary Taylor then living. Her next child was born on 
the 19th of April 1787; and the had more afterwards. The bill 


Lord CHANCELLOR without argument was clearly of opinion, 


that the defendant John Taylor was Venue! to ony-third, and de- 
creed accordingly (e). 


2 v. 2 2 n N 


 WAKEMAN - V. The Diithefs of RUTLAND. 
| | AE benthic ee. 
Tg. Eyre deviſed. all his lands and hereditaments at "Eaft-. 


. 1 
on 0 


duce in aid of his perſonal eſtate and * fund provided for 
diſcharging his debts and legacies, but not till thbſe funds ſhould 
be exhauſted, and to apply the intereſt of the ſurplus in diſcharge 
of certain annuities, and, ſubject thereto, to his, wife for life; and 
after her deceaſe to divide the intereſt into five ſhares, and pay 
the ſame to his couſins James Eyre, Charles Eyre, and Mary Eyre, 
vis. twoefifths toJames, two-fifths to Charles, and one-fifth to Mary, 
for their reſpective lives; with remainders to their iſſue CO 
and ee _ want 8 ſue, as n . 


be bin was filed by 2 truſtees for ſpecific 8 VIEW 
agreement to {ell the deviſed eſtates for 30, ol. Exceptions 
were taken by the defendants, who were truſtees for infants, 
to the Maſter's report in favour. of the title. The firſt exception 
was upon the ground, that the heir at law was not a party to the 
ſuit:: but he afterwards agreed to become a party. The ſecond 
exception was, that the deviſees of the money to ariſe from the 
ſale were not parties to the ſuit; though they have ſuch an in- 
tereſt in the ſaid deviſed eſtates, that a good title cannot be made 
wichqut them, and without their joining in the conveyance and 
entering into the uſual covenants for the title, and the ſafety and 
indemnity of the purchaſer; which are the more neceſſary in this 
caſe, as ſeveral material defects appear in the title from time to 
ume; which are only. attempted to be removed by non-claim and 
ſuppoſed poſſeſſion; particularly a recovery in 1709 of part of the 
deviſed. eſtates, in whieh recovery there appears by the abſtract to 


cell, Leicgllenſbire, upon truſt to ell, and to apply the pro- 


Bill by devi- 
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to ſelf for 
ſpeciſic per- 
formance of 
an agreement 


to purchaſe : 


exception to 
the report in 
favor of the 


title, that the p 
perſons enti- , * 


tled to the 
purchaſe mo- 
ney ſubject to 
debts, lega- 
cies and other 
charges, were 

not parties to 
the ſuit: the 


Lord Chan- 


cellor was of 
opinion, they 
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be parties to 
the convey- 
ance; and if 
they were, 


their cove- 


nant ought 
to extend on- 
ly to their 
own acts and 
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deviſor ; not 
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without a 
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but as the 
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the convey- 
ance, the ex- 


.ception was 
overruled. _ 


pon | the | 


have been no ſufficient tenant'to-the prætipe, and alſo a conveyance form. 


in 1751, which: by the abſtract appears to be a conveyance by one 


Catholic to another, and founded upon the will of a, Catholic. 
—The. followibg-covenarit in the draft, of the conveyance was 


objected to on the part of thoſe, to whom the ſurplus of the pro- 


duce of the ſale was given by the will ; And the ſaid Lady 


* — 4 1 


— 
. 


Mary Eyre, James Eyre, Charles Eyre, and Marg Eyre, ſeverally » 
* and reſpectiyely for themſelves and-their ſeveral and reſpective 5 


. heirs, executors, and adminiſtrators, dp hereby, as far as they 


are. reſpectively benefited. under the ſaid will,. covenant and 


Woll. III. 30 


60 * agree, 
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6 agree, that notwithſtanding any matter or-thing whatſoever by 


the ſaid Moma Eyre, the -teſtator, or any of his anceſtors, or 

-< any. perſon lawfully claiming from, by, under, or in truſt for, 
Him, them, or any of them, committed, the ſaid truſtees are 
1 Ny ſeiſed. of- an abſolute and CE — of inherit- 


* ance.” 


+ 
* 


22 W and Mr. Sands 4. 4 + cnn, cited 2 'Y, 


c. 3 Ath. 264. 


f i: Attorney General and. My. Maonfiell for the reports —IThere-is the 
_ -ſame right to call upon the. ſimple contract creditors and the 
legatees. Perhaps they may take the bulk of this fund; and the 


reſidue may not be 50 4. For ages. it has not been thought reaſon. | 


able, that every conveyance ſhould import a warranty; and the 
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Bill he devi- 
. ſees in tryſt 

to fell for 

- ſpecific per- 

- formance of 
an agree- 
ment to pur- 

-chaſe :- that 
the heir of 


_ very reaſon of - introducing covenants: was to cut down the effect 
of. thoſe words, that were ſuppoſed to import a warranty. One 
effect of this .covenant would be, that the purobaſer might 150 
years hence file a bill for a diſcovery and account to enable bim to 
bring an action. In ſales under the Crown there is no covenant. 
In ſales by aſſignees of bankrupts the creditors de not. covenant. 
11 cannot ſee the principle of Land v, Griffith, lr cannot depend 
upon the principle, on which it is put, the quantum, the perſon 
„ Lord ZHardwicke was ſtruck by the circumſtance, that Mrs. 
Webb was to take a defined ſum, almoſt the whole of the money. 
It wWas a ſort of compromiſe for a, middle act. Jr 3 is no deciſion, 
chat a cayenant could be required. even againſt the .aQs. of the 
deviſor: but it is .2, We that n more could be re- 
quired. | 
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This Wes comes very e Sis me; br nc . 
to overrule the exception; and then do not decide · the queſtion-; 


the deviſor is for. it is fill open to objections to the conveyance; hen ſettled 


not a party to 


the ſuit is 

- not matter 
of exception 
to the report 
| 1 favor of 


by che Maſter. Upon the form I cannot allow this exception, 
and T have gone by anticipation into the argument; wiſhing to 
ſee, what will be the ground: of objeQtion, *whenrjt- comes properly 


-perſons are not.made-parties-to the ſuit; | That comes a gtrat der 
. | : | ; oo 


— 


too late in ah aſe; and was an objeQion to be made at ne 


hearing. It then ſupports” itſelf by certain hints of objections, 
which are got made a ſubſtantive ground of exception. I cannot 


allow” this without laying down as a general propoſition, that all 


perſons intereſted in the money to ariſe from the ſale ought to be 


parties to the contract. The exception does not ſpecifically ſtate, 
what the covenant is, that they are to enter into. That covenant 
ought to have appeared: but then the exception would have 
deſtroyed itlelf; for non conflat, what covenants or what parties 


the Maſter will think neceſſary. But upon the argument the 


great ſtreſs is, that they ought to have ſuch. a covenant as does 
amount to a warranty of the title notwithſtanding any act by Mr. 
Eyre or bis anceſtors ; which is in effect a general warranty; 


though binding themſelves no farther than the amount of their 


intereſts, If ſuch a covenant is not a demand of right, I think, 
the queſtion will never ariſe; for if the parties could not get that 
' covenant, they would not ſuffer the deviſees of the money to 
ariſe by fale of the eſtate to touch the conveyance, where they 
are only to covenant. againſt their own acts, which they could 
not do, or the acts of the perſon, from whom they claim; for i it 


n not merely adding a party; but it is adding a party, with 
whom any connection would be inconvenient, The prudence or 


the; common clauſe, that the receipt of the truſtees ſhall be a 


diſcharge to the purchaſer, would be defeated; and he would take 
upon himſelf the knowledge of all the truſts of the Will. In the 
caſe cited it is quite elear, that Mr. Booth 8 opinion was overruled. g 


by Lord-Aordwicke; and it ended in a compromiſe: Mrs. Webb 
made no objectiog to join in the covenant: the diſpute was, what 
the extent of it ſhonld be: Lord Hardwicke ſplit the difference 
between them, and adds to it, that the deviſor had done no acts, 
conſidering her as entitled to the greater part of the money. As 
to the extent of the covenant, there was a caſe about three years 
ag An eſtate was bought. As to one moiety there was a clear 
deſect of title, which the counſel of the purchaſer had overlooked. 
He was evicted of one moiety. - He filed a bill, afſerting a claim 
in Equity tobe repaid a moiety ef the purchaſe- money. He had 
taken his conveyance with the common. covenants : the eviction 
was not within his covenant, . I Felt the hardſhip, but thought, 
| heould mot raiſe an Equity, where there was no covenant to war- 
rant the title. I had occaſion upon that to conſider the nature ok 
dhe covenant uſed now; and 1 informed myſelf from ſeveral of 
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1795. the moſt experienced of the Maſters, that in no caſe of a purchaſe 
re, in this Court is there a"covenant watranting the title: the cove. 
Thc Bücheli nants in conveyaiices under ſales by this Court were, as in every 
we Wt; - other conveyance, only againſt his own acts and thoſe of the per- 
ſon immediately preceding him. If the parties make a ſpecial 
contract, and ſtipulate for ſuch a covenant,” that would entitle 
them to it: but if they ſtand upon the common article, they have 
no right except to the common covenant, which, whatever the 
ſtate of conveyancing formerly might” have required; now attend 
every leaſe and releaſe. _T overrule the exception. You may, if 
the queſtion is thought worth farther diſcuſſion, make it an ob. 
jection to the conveyance. I cannot preclude that, + in - 
. the caſe * an ks hp 252 own 6 eo "7 | 


. MAK ELL v. WINTER. ord 
Bequeſt to Faar Suo coden bequeathed the reſidue of her” FEM eſtate 
= _ - to her grandſons George Snowden and Jobs Sno toden, and her 


| = 5 Sd er Catherine Winter, to be equally divided between 
| the teſtatrix them, ſhare and ſhare alike; the ſhares" of the grandſons to be 


8 paid to them reſpectively at the age of twenty-one; that of the 


NOT. grand-daughter at twenty-one or marriage; and the directed, that 


2 marriage o 
= _ A in caſe. the grand-daughter ſhould die-under twenty-one and un- 
3 married, her ſhare ſhould be equally divided between the grand- 


-of payment, 


\ her _ ſons ; and in caſe of the death” of either of them the whole 
3 ſhould be paid to the ſiirvivor ; and if either of her grandſons 
ba be. ores ſhould die under twenty-one, the ſhare of him dying ſhould 


l 1 * * 


deuhof 0 to the ſurviyor of her faid two grandſons; and if boch her 


either the 
5 — 2 the grandſons + ſhould die 5 5 twenty-one, and her grand-daughtet 
If either under twenty-one and unmarried, ſhe directed the whole of their 


. reſpeclive ſhares to be paid to her. I * _ in 


ty-one, his caſe of his death to his children. | . ah 


ſhare to go 
to che ſurviv- 


ng grand- 
. de and 1 Both the grandſons died . TR WL RICO a. 4 was 


gem - led by. the perſonal repreſentative of the ſurvivor, praying to be 
22 declared entitled to two-thirds in the event of Catherine Winter's 


the whole to 


go over: both attaining twenty-one © or: wanne and to dave ms 94+ taken 


grandſons 


died under 


| twenty-one : Wed ber added twenty · one: tieciventidedc one ahird ; 12 whe bene 0 
pre ſentative of the ſurviving grandſon to the other two, 5 


114 | aud 
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Cales- — 
and the fund ſecured. The defer duitt"Diaaly by his unlwer chilnned 


the ſhares of the two grandſons ; uud he latmed the whole in the maven | 


event of the death of Catherine Winter under twenty-one and un- 


married A few-days after the cauſe was heard ſhe attained the 
1 | 


Maſter of the Rolls —This * has food for ſome time; and I 
have been much preſſed for my opinion. The will is one of the 
moſt complicated as to the intention, that ever came before the 
Court. It is hardly poſſible to ſuppoſe, the teſtatrix could have in- 


tended, that in the · event that has happened the ſhares of the grand- 


ſons ſhould become a veſted intereſt in the furvivor of them; and 
yet, though there is no doubt, that it is impoſſible, he could have 


ſo intended, upon full conſideration I do not feel myſelf juſtified in 


declaring otherwiſe. No doubt the firſt clauſe gave them a veſted 
intereſt as tenants in common; and the time of payment was not 
annexed to the ſubſtance of the gift. In the fubſequent proviſion 
it is hardly poſſible to ſuppoſe, he did not intend that in caſe of the 
death of the two grandſons under twenty-one their ſhares ſhould 
go tothe grand - daughters and vice verſd. But he has not added that 
giving the ſhare of either grandſon dying under twenty-one to the 
ſurvivor, he ſtops ſhort; and then he has only provided for the 
caſe of the death of all three; not that in the event. of the death 
of the two grandſons under twenty-one their. ſhare ſhould go to 
the grand-daughter; which there can be no doubt he intended. 


25 
1785. 


wires 1 


The queſtion is, whether the Court can ſupply that clauſe, Which 


one cannot but believe was omitted by miſtake, in favour of the 
grand - daughter. As the has attained twenty: one, the gift over can- 
not take place. I have had a great deſire to ſupply the defect. 
It is almoſt impoſfible to ſuppoſe, he muſt not have intended it: 
but upon full conſideration thinking it much ſafer in the determin- 
ations of Courts of Juſtice not to indulge in ſpeculations as to the 
intention, and after Dern v. Bag ſhaw, Term Nep. B. R. of laſt 
Hilary Term 512, I feel myſelf in the ſituation of the Court of 
King's Bench there, where it was not poſſible to doubt the in- 


tentions but the Court ſaid, as I now ſay, that 1 feel myſelf 


not authoriſed to fupply the defect, which I cannot but believe 
exiſts in this will. Lam to look, whether the intereſt that veſted 
in the ſuryivor. of the grandſons, is taken away. It is not. It is 
left! in full effect, being given away only i in an event, that has hot 
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| "Ex parte ELTON. 


ian ny and. others carried on buſineſs i in partnerſhip 1 


f Gpon 7721 
tion of joint 


| 5 2 "cotton manufaQurers under the firm of William Fry and 
. 40 prove un- the Rawleigh Company. . In Fuly 1792. in conſideration of 10001, 
* paid by the petitioners to William Overend, one of the . 
EE ro + chrge 
| mitted ; but 792, and 


nat to receive Was drawn upon Fry and his partners, and. accepted thus in the 
| . NN hand- writing of Fry: « accepted JF. Fry and Raevleigh-Company” 
| Evilend _ in May 1793 a ſeparate commiſſion of bankruptcy iſſued againſt 


feed e. Fry as diſtiller, - dealer and chapman. The bill not being paid 
token of what upon applications to the Rawleigh Company, the. drawers, and 
: 22 _— the indorſers, the petitioners attempted. to prove the debt for the 
| aaa purpole of receiving a dividend under the commiſſion. The com- 


8 miſſioners reſerved a dividend upon the claim, in order that the 
opinion of the Lord Chancellor.might be taken. 


The n caſes upon this poirit, which are oollected I Cooles 
B. L. 20 edit. 298, Fc. were cited (a). 


Lord nf petition — to me to be a 
matter under very preſſing circumſtances. I do not mean to de- 
. cide it now; for upon conſidering what has been ſtated. and look- 

ing into the caſes collected by Mr. Cooke it appears to have been 

_ underſtood for ſome time, that a Joint creditor is entitled. to prove 
and receive a dividend from the ſeparate eſtate. At the ſame 
time I underſtand from the Attorney General, that he does not 
think that ſettled as matter of law, but of convenience, and ſub- 
ject to this limitation ; that if the afſignees:of the: ſeparate eſtate 
think fit or will undertake-40 file a bill; the creditor admitted to 
prove is to be reſtrained from reeeiving a dividend. If it ſtands 
fo, it · is an order, that can only be made here in this Court: it 
is impoſſible for the commiſſioners either in town or country to 


. admit, ao this petition ſuppoſes, a-joint creditor to take a "dividend 


WWE N r 2 Ae. C. C. 5, 1 
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n in n chess. 


under the delete commiſſion; for they have no authefty: it 10 
impoſſible they can decide of themfelyes ; for any option to b. 
given to allignees is a thing, that can only be done by an order 
here: the commutſhoners have no power to do it. The conſe- 
quence therefore in every ſuch caſe, is, that there muſt be a peti- 
| tion. There is another inconvenience, if the matter remains, as 
it now ſtands: one ſet of commiſſioners acting upon the authority of 


439 
"_e | * p 
2796. 


= 
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the firſtedition of Mr. Cooles book would certainly refuſe the claim; 


ancther ſet acting upon the ſecond edition would certainly admit it. 
It ſtands therefore in a fituation, in which commiſſioners would 
find great difficulty how to act. It has been underſtood for a con- 
fiderable time according to Mr, Cooke, that there 1 is no difficulty 
in the Court' s directing the commiſſioners to receive the proof of 
the joint gebt. Antecedent to theſe authorities I ſhould have 
chought it perfectly clear, it could not be done; and that the 
urmoft length they could go, Was, that a joint creditor, where 


chere is a ſeparate commiſſion, is to be admitted to prove only for 


che purpoſe of aſſenting to or diſſenting from the certificate, and 
receiving fuch ſurplus beyond the amount of the ſeparate debts, as 
joint creditors would be entitled to claim, where there are two 
commiſfions. ' 1 doubt, whether it is poſſible to innovate upon 
that which was the law formetly ; for though a commiſſion is an 
execution, and the joint creditor has ſuch an intereſt as enables 


him to take out a ſeparate commiſſion, yet che conſequence does 


not follow. There are caſes antecedent to thoſe cited, In Lord 
Kin ing's time it was determined, that a joint creditor might be a 


good petitioning creditor, though the commiſſion | ls only againſt | 


one partner; that the joint creditor does no more in taking his 


to be adminiſtered i in bankruptey. Bat is not treated any longer, 
as an execution at law.; for the effects taken under it are nt diſ- 


poſed of as at law, but fall immediately by the direction of. the | 


Halule under the adminiſtration of this Court; which is to make 
an equitable diſtribution among the creditors, to admit all equi- 
table claims. upon the elfecls, and to divide them rateably. It has 
been long ſettled, and! it is not poſſible to alter that, that.each eſtate 
is to pay its own creditors. With regard to the creditor ſuing out 
the commiſſion, the ſeparate creditors cannot object to bis having 
the effect of the: execution, he has taken out. He is precluded 
from ſuing at law; and it would be againſt all Equity, having done 
i i for their benefit, to refuſe him the fruit of that Tor his own debt. 

But 
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der a ſeparate 


execution, paſſing over his action, than bringing the ſeparate effects 
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But any aber Bit editor is in exgcty che caſe of a perſoa 
haviog two funde; and wis Court will not allow him 40 attach 
himſelf upon one fund to the prejudice of thoſe-who, have ng ather, 


and to vegle©t the other fund, He bas the law open to him: but 
if he comes to claim a diſtribution, the firſt conſideration is, What 


1 that fund from which he ſeeks it. It is the ſeparate eſtate, 


which 18 particularly. attached to. the Heparate creditors. Upon 
the ſuppoſigop, that there is a joint eſtate: the anſwer is * apply 
et yourſelf to that: vou have a figbt to come upon it: the 
4 ſeparate creditors have not: therefore do not affect the fund 
attached to them, tin you have obtained what you can get from 
66 the joint fund.“ There would be no great inconvenience, if he 
could put them in his ſituation as to the joint fund: but I doubt 
very much, whether that · is poſſible; for ſuppoſe in the caſe of 
A. and B., partners, the former remains ſolvent, the latter become 
A bankrupt, and d there is a joint debt of 10004, The creditor 
making his claim firſt agaiaſt the ſeparate eſtate, paying a dividend 


of 105. in the pound, receives 500. Can the aſſignees claim 


.againſt the ſolvent partner What they have paid? His anſwer 
would be, they could only claim the fame right the bankrupt 
could; and as againſt the baukrupt he is entitled to retain: he 
bas paid his moiety of the partnerſhip debt. If the caſe is turned 


| the other way, and the creditor firſt ſues the ſolvent partner, he 


recovers all the debt againſt him; and he has a right to come in 
as a ſeparate creditor of the bankrypt to the amount only of a 
moiety- of that debt; for a moiety only of the debt of the partner- 
ſhip he could have recovered againſt him, if he had been ſolvent. 
That' makes a -very great difference to the ſeparate creditors. 1 
was led to conſider another thing: is it poſſible to admit a ſe- 
parate creditor to take a dividend upoa the joint eftate rateable with 
the joint creditors? No caſe has gone to that; and it is im- 
poſſible; for the ſeparate creditor at law has no right to ſue the 
other partner. He has no right to attach the partnerſhip pro- 
He could only attach the intereſt his debtor had in that 
If it ſtands as a rule of law, we mult conſider what I 


have always underſtood to be ſettled by a vaſt variety of caſes, not 
| only in bankruptcy, but upon general Equity, that the joint eſtate 
is applicable to partnerſhip debts, the ſeparate. eſtate to the ſeparate 
debts. Another difficulty is, whether really it i is juſt to put it to 
the aſſignees i in behalf of the ſeparate creditors to aſſert the right 
.of the SO making che claim, to g n me Joint eſtate. 


14 


The 


Caſes in ma 


The creditor coming in upon the ſeparats eſtate is 
the queſtion, why he does not go againſt. the joint eſtate. It may 


« put us to file a bull againſt the other partners to diſcover and 
« apply the partnerſhip fund. Tou have a much quicker remety : 
« ſus the partnerſhip. You tieed not wait the account. They will 
« ſettle it rather than put you to that, at all events you have a legal 
execution againſt them. Another conſideration is, that the great 
object of the law in eſtabliſhing this ſort of authority, in which I 
now fit, is to make a ſpeedy diſtribution and to avoid ſuits, The 
neceſſary conſequence of admitting a Joint creditor to prove againſt 


their fund is * 


ff chro out this, defiring extremely to have the aſſiſtance of the 
Bar, and of thoſe, who are peculiarly converſant with the ſubject, 
to point out the balance of convenience and inconvenience ; whe- 
ther it is right to adhere to what is the rule according to the laſt 
determination, or to reconſider and recaſt the whole. There is 
nothing ſo inconvenient as leaving a point, that mult ſo frequently 
occur, to | any ambiguity. It cannot remain as it now ſtands. 
If it is a petition. of courſe, it is under ſingular cireumſtances; for 
there is nothing purely of courſe to be done by petition to me, that 
I cannot by a general rule direct the commiſſioners to do: I doubt 
that is impoſſible here; for they could not put that guard upon it, 
that it ſhauld not be a general order, but that the aGgnees might 
Rophimrom receiving a dividend, till they had taken out of the 
Joint eſtate what he ſhould draw from the ſeparate eſtate. Where- 
ever my order will procure an account af the joint eſtate, there 
can be no harm; for then I ſhould give the uſual directions to ap- 
ply. the funds reſpeRively, the joint eſtate to the joĩat debts, the 
ſeparate to the ſeparate debts; : the furplus of each to come in re- 
ciprocally to the creditors remaining upon the other. But unleſs 
1 can do that, every order I can make, to let a joint creditor re- 
.ceive a dividend from the ſeparate eſtate would carry a Chancery 
ſuit in the boſom of it, to have the joint eſtate brought into the 
ſund, to prevent the ſeparate eſtate from being exbauſted ; and 1 
Hould: make the order, and in the courſe of ten days ſuſpend it 
by preventing him from. receinipg the dividend. = 
Vor. III. 3 Q 1 
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Let 


firſt! to anſwer 


the ſeparate eſtate, is in every ſuch caſe to make a Chancery ſuit; 
and the right of the ſeparate OOO" to the EINE of © 
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be ſaid, * the law is open to you: it is not open to us. You . 
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that the whole tranſaction between them and Fry is a partnerſhip 
tranſaction. The money was paid to one of the partners; moſt 


Caſes in Chanicety. 


Let it ſtand over und if it is poſſible to bring it on in the courſe 


ob cheſe NE a ſhould be TOR Ig to res it ay. fully 
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| 40-day, ſittiog i in bankruptey, I aal Rh to-morrow ſitting i in 
Chancery; for. it is quite, of courſe to ſtop the dix idend upon a bil 


ſiled. The plain rule of diſtribution. is, that each eſtate ſhall bear 
it's-own debts. The Equity is ſo plain, that it is of courſe upon 
a bill filed, The object of a commiſſion is to diſtribute the eſfeds 
with the leaſt expeuce. Every order I make to prove a joint 


debt upon the ſeparate eſtate muſt produce a bill in Equity. It i 
not fundamentally a juſt diſtribution, nor a convenient diſtribution; 


becauſe it tends to more litigation and more expence. Every creditor 
of the partnerſhip would come upon the ſeparate” eſtate. The 
conſequence would be, the aſſignees of the ſeparate eſtate muſt file 


a bill to reſtrain the dividend upon all theſe proofs,” and make the 


partners parties. But there is another circumſtance; It is a con- 
trivance to throw this upon the ſeparate eſtate ; for what hinders 
them from recovering at law this debt againſt the partnerſhip ; for 
at is money paid to one of the partners. They have nothing to do 
but to bring an action againſt the partners. The affairs of the | 
partnerſhip may be very much involved: but if they are arreſted, 
they would pay it. It is not ſtated as a caſe, where there are no 
joint effects. Here it is only, that there are two funds. Their 
proper fund is the joint eſtate; and they muſt. get as much as they 
can from that firſt. There is this ſingularity attending this caſe; 


probably for the uſe of the partnerſhip: the bill was drawn and 
accepted in the name of the partnerſhip. I have no difficulty in 


ordering them to be admitted to prove; but not to receive a divi- 


dend. Will the aſſignees ſue the partners in the name of the 
petitioners? It occurred to me, when this came on before, and 
no anſwer was Nr to it, that if the rule ſtands as you ſuppoſe, 

| .. "there 


Cafes Chaneery. | 


there never ſhould be a joint cominilion ; but they would take out 


a ſeparate commiſſion againſt each Partner. 


"Theo Phage FOO * the petitioners ſhall be 33 but not * 
receive a dividend; and that the dividend upon the proof ſhall be 
reſerved till an account is taken of what REY have or might have 


l n er effects. 
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HE petitioner had leut bis name by acceptance and indorke⸗ 
ment for the accommodation of the bankrupt, who diſcounted 
che bills T6 accepted or indorſed with Snaitb and Co. Aſter the 
bankruptcy upon the application of Snaith and Co. the petitioner 
paid the full value of thoſe bills, amounting to 815 L 1 55. to them. 
They were creditors of the bankrupt to a much larger amount, and 
they proved their whole demand, including the amount of the bills 
received from the petitioner. The petitioner prayed, that Snaith 
and Co. might aſſign to the petitioner the dividends due upon the 
proofs in * of FRE _ wk had onal x 5013, e 


\ . 4 
— 


* ore Marſpall, t ten 295 1 325 2355 used. 
7 1 £ 
. * D "IO Snaith and Co: 3 not «bo 


turned into truſtees to the. prejudice of any right, they might have, 
made the order, that Snaith and Co. ſhall: take out of the dividend 


longs to the petitioner ;- and that the dividend ſhall remain in the 
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upon che $15 /.1155-, ſo much, as would make up the proportion, 
which they would have received upon the refidue of the debt proved 
beyond the 815 L 15 6. if that debt of 815 L 15.5. had been ex- 
punged; and the reſt of the dividend upon the 8154. 15 . be⸗ 


hands of the aſſignees, till it ſhall appear what proportion Snaith ; 
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Accommo- 
dation bills 
upon the 
bankruptey 
of the dra wer 
were fully 
paid by the - 
acceptors to 
the holder; 
who having a 
farther de ; 
mand under 
the commiſ- 
ſion proved 
for the 
whole, in- 
cluding the 
bills; be 
may take out 
of the di vi - 


dead upon 
the balls the 


roportion, 

e would 
have received 
wpon the re- 
ſid ue of his 
debt beyond 
the bills, if 
the debt for 
the bills had 
been ex- 
punged ; the 
reſt of the 
dividend on 
the bills be- 
longs to the 
acceptor. 
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Jah 19th, 
Trutt voder * the ſettlement upon the marriage 'of b Watt and 
marriage fet- Martha Ellis, reciting, that Alexander Matt was poſſeſſed of 


che next of 2000 J. 3 ber cent. Bank annufties; and that Martha Ellis was 
wiſe, ſabjeQ poſſeſſed of 4000 J. 3 Per cent. reduced Bank antuities, 1 gol. per 


88 annum, long annuity, 2600 /. 31 Per cent.” Bank annuities, 35ol. 


will with due upon bond, a leaſehold. meſſuage in Wefminfter, and the re- 


to witgeſ- 


es: appoiot- verſion of 40 J. long annuity, upon the death of Anthony Haze 


ment in ſa- 


my Lf 8 and Elizabeth Page ; which fortune was eſtimated at 8000/7., and 
Sy reciting, that it was agreed, that Alexander Watt ſhould execute 


hes — # . three bonds for 20007., each payable i in ſix months, à year, and 
children ate two years, ſo as to make his property equal to that of Marthe 


en titled, noe 


the huſband; Ellis; it was agreed, that the truſtees ſhould Rand poſſeſſed, upon 


8 truſt, as to the 20004. for Alexander. Watt for life, and after his 
— * deceale, in caſe his wife ſhould ſurvive him, for her for life; and 
2 as to the 150 l. per annum, the 3501. due on bond, and the leaſe- 
= e, hold premiſes, for the ſeparate uſe of Martha Ellis for life; and 
2 — aſter her death, in caſe Alexander Watt ſhould ſurvive her, for him 
jure an; Tf life; and after the deceaſe of the ſurvi or upon truſt, to pay and 
ee eng. diſpoſe of the ſaid 2000 J., 1504. per annum, the bond, and the 
* be leaſehold premiſes, to and among all and every the child and children 
ſertlement of the marriage equally at the age of twenty-one; aad if there 


flv | ſhould be no child, who ſhould attain that age, in truſt to transfer 

the ſaid 20064, according to the appointment of Mexander Fatt, by 

deed or will with two witneſſes; and in default of and until ſuch 

appointment, in truſt for the benefit of ſuch perſon or perſons, as 

ſſhould be the next of kin of the ſaid Alexander Matt, at the time of 

Huis deceaſe, of his own family; and in the event aforeſaid, to tranſ- 

fer and pay the faid 150 ,. long annuity, the ſaid bond, and the 

_ ſaid leaſehold premiſes, according to the appointment of Marths 

Elles, notwithſtanding her coverture, by deed or will with two 
witneſſes ; and in default of and until ſuch appointment, in ſt 
for the benefit of ſuch perſon and perſons, -as ſhould be next of 
kin of the ſaid Martha Ellis of her own family; and as to the 
faid three bonds of Alexauder Watt for 20001. each, upon truſt, 


that, when paid, the ſums ſo received ſhould be laid out in 3 fer 


* * 


WATT v WATT. | 


cent. Bank annuities upon the truſts declared as to the 2000/. be- 

Tonging to Alexander Watt; and as to the 4000 J. reduced Bank 

annuities, 26001. 34 per cent, Bank annuities, and the reverſion” 
e ip | 


"0 


C805 i" ds. 


y inefeftin the 404: long aunufty, upon truſt, for the ſeparate uſe 
of ee Bu, for life; and after her deceaſe accordiug to her ap- 


point. dy will n two witneſſes; and in default of appoint= 
ment, for dle nt of kim of the faid Marth Eltfs at the time of 
ber „ provided, that as ſ66t as Ale randbr Watt ſhonid pay 
tho twoſume of 2600! each, which were to be Taft paid, thi ſettle- 
cat they! made by Mirtbz EI: being conſidered as adequate 
to the fai 20004 Bank annuities anf the 2005 f,. fecured by the 
bons firſt paypuble, or aby or either of them, the truſtees Heats 
Kaiid/ polſefſec of fo) much of the fad De L, 2650 J., and the be 
verlionury intereſt in the 40 l. long anntity, as at tlie det price 
of the day Mud be equaſ to the fam ſo paid, upon the fame traits 
23 the faid 4507; long annutty, He boi atid the leaſehold premiles, 
were before lianieed;; aht ſb from time to tink, as the fd bonds 
Wwoulch be diſcharged : Provided alſo; that the truſtees might with 
the conſent of Wutt and his wife ſell the lac 2008 l., 4000 U., 2600 . a 
Bank anmuities, and the faid reverfiodary thieriff and inveſt the 
producein-frvetiold:or copybold lands; to be ſettled tþon'thie"thut, 
and fabi en bo the powers, proviſocs, &&! before expretſed coiicerti- 
ing the bad ac, 150 L long anduity,” the bond; and the leaſe- 
hold Provided alfo, tliat in caſt Martha Ellis ſhould dic 
in the lie of Mletinnitles Watt without leaving iffüe, and his three 
bonds e net habe wre N chey thould be delivered 


8 UP 2 2 Matt eus will, is 
26k eg 1781, made a generaſ diſpofition'in favour of her 
huſband, of all ſtock, ſhe was entitled to diſpoſe of by het marriage 
Tettlement;,and of any thing ſhe miglit im future be entitled to. By 
2 codicilꝭ dated the 26th. of December! 1794, ſhe gavs all her pro- 
pexty to her huſband; on condition, that he ſhould not marry; and 
in eaſetof his marriage, ſhe gave it in truſt for her children. "There 


was no witneſs to either of theſe inſtruments. Aſter the death of 
Mrs: Matt, (Mir. Watt” having obtained probate from the Eccleſi- 


of kin of theit mother in defuult of appeintment. The defendant 
Mut claimed under the will and cotlicil, or if not, as next of kin 


and perſonal repreſetitative of his wife, the 40000 l., 26001, Bank 
annuities, ati the reverſionary intereſt in the 40 J. long annuity. 
„ eee een on nceount of * three bonds, Was 


4 


aſtical Gourt, the bill was filed om behalf of the infant children 
againſt their father and the truſtees, the plaintiffs claimfng'as next 


h Caſes.in 4 
. Lord CHANCELLOR The object of this ſettlement wag, that 
Mr. Watt ſhould bring in a ſum; equal to his wife's fortune: by 
all beyond the 2000/., which he actually had, being ex 
upon his part, the ſurplus-of her fortune, beyond what was con- 
ſidered as equal to that 20001. and the amount of his firſt bond, 
was reſeryed to her ſeparate uſe, and after her deceaſe, to her next 
of kin, ſubject to her appointment; the plan of the ſettlement 
being to ſet that part of her fortune againſt che two bonds 1:6 
payable. In the firſt place it is beyond controverſy, that theſe 
two papers are no execution of the power. There is no poſſibility 
of ſupplying any defect in the execution of che power. It muſt 
be taken therefore, that the intereſt of Mrs. Matt is unappointed, 
| Upon. the plan of -the ſettlement. it, is evident, that the limitation 
to the next of kin of Mrs. Watt as to the 4000. and 26000. 
Bank annuities and the reverſionary intereſt in the 404, long an- 
nuity muſt have the, ſame effect as the limitation with regard to 
the ſettled fortune; which is in terms to the next of kin of ber 
on family. It is beyond controverſy; becauſe firſt, when the 
ſettlement i is- looked at, it was the intention, that the whole ſhould 
be ſettled. It would have been ſettled, if Mr. Watt had performed 
his covenant, and paid the bonds. If he had performed his 
covenant, the ſettlement directs, that thoſe parts ſhall be beld 
in truſt to the ſame. uſes, as the other part of the fortune, that 
had been aQually ſettled. It would have been ſettled totiden 
verbis with the other part of the fortune that was ſo ſettled : he 
would have had an intereſt for life; and then the children would 
have taken veſted intereſts. at twenty-one: it would have been 
ſubje& to the appointment, with all the other circumſtances di- 
reed as to the other part of the fortune; and without doubt the 
laſt limitation would have been to the next of kin of Mrs. Watt 
of her own family. Beſides this, the ſettlement contains a power 
to the truſtees to inveſt all the funds aſſigned to them in the 
purchaſe of land. If that had taken place, the land purchaſed 
would have gone to the heirs of the wife inſtead of her next of 
| kin, The claim of the huſband derives no aid from the probate 
he has obtained; for the Eccleſiaſtical Court has no juriſdic- 
tion to determine, whether an inſtrument is a good execution 
of the power. The children claim by limitation. If they are 
the perſons, upon whom that limitation attaches, there is no juriſ- 
diction in that court to determine, who are the objects. Beſides 
chat, the deſcription of next of kin of the wife can in no refpet 
apply to the huſband, He is entitled to the perſonal property 


3 


: 


of lis wife jure mariti: her perſonal property veſts in him by 


the marriage. At the death of the wife, if it is neceſſary for him 
to have an adminiſtration to enable him to get in her perſonal 


property, the adminiſtration granted to him is granted to him 
as huſbands. and when you look at the fatutes, there is no law, 


chat gives the huſband a right by force of the fatute. to adminiſter 


to his wife. The huſband's right is ſuppoſed in all the ſtatutes. 
The ane 21 Hen. G. c. 5. which directs who ſhall have adminiſtra- 


tion, takes no notice of the huſband : they are to grant it to the wi- 
dow or the next of kin, or both. That fatute therefore does not take 
the widow to be the next of kin. It takes no notice of the 


widower; for the law gives it to him; and where it was neceſ- | 


fary for him to have the authority of the Eccleſiaſtical Court to 
enable him to obtain her perſonal property, he had a right to it. 
The Statute of Diſtributions (a) has a clauſe, that that. fatute ſhall 
not prejudice the right of the huſband ; under an apprehenſion, 

that his Tight might be conſidered to be affected by that Jatute. 


The huſband" is not of kin to the wife; nor ſhe to him. The- 


fatute gives adminiſtration to the widew. She is not next of 


kin; but takes as widow, (5). The conſequence is, I muſt de- 


clare, that the two teſtamentary papers did not execute the power; 


nüities and the reverſion in the 30l. long annuity. Then I muſt 
make a Proviſional declarafion. The defendant Watt has not 
paid his Bonds. If he does, 1 think, that part of the ſettlement. 
| notwithſtanding the death of the wife, ſhould ſtill be executed. 

Therefore declare, that the defendant Walt, upon the payment of 
che two bonds payable in December 1784 and December 178a, win 
be entitled for life to the dividends of the 4000 l. and 26004. 
Bank annuities, and the reverſion of the 401. long annuities ; and 


and the plaintiffs are entitled to the 40000. and 2600 J. Bank an- 


in that caſe the truſtees ſhall declare the truſts of theſe funds pur- 


ſuant to the truſts of the ſettlement as to the 150 J. long annuity, . 
the bond debt, and the leaſehold premiſes. The 460“. that he has 


paid, is Part of the firſt bond. The coſts muſt come out of the 
dividends. | 


'T by 1 . N 


(a) n 23 Ch, 2. c. 10. - as % 3. 


(5) Co. Lit. 46 5. 381. Bacon v. Bryant, 11 Vin. 88, . PEE Wm, 1 
378.” Hampbrey v. Balla, 1 Al. 458. 11 Vin. 88. Pl. 2, 6. If the buſband djes_with- 


ont having adminiſtered to bis wife, her next of kin taking out adminiſtration to her is a 
wulle forthe perſonal repreſentative. of che buſband. Carr v. Rec, 1 P. * 5 15 * 
1 3 4th. 526, us.. or . 5 
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I cre- 
ditor of the 


upon peti- 
5 4 ſet off 
' again the 
bankrupt's. 
ſhare of the 
joint debt, 
and to prove 
For the reſi- ö 


ſolvent part - 
ner conſent- 
ing to receive 


At law there 
.can be no ſet 
off between 


| Rai ir hang 


1 Ex pane. INH EN 


Tu. partnerſhip between Shepberd and Wilkins FER and 

ſolicitors; was diſſblvecd in Novembi# 1794. In Fanuary 179; 
a commiſſion of ballkrupte) iſſied agaioft Shepherd. Milliams paid 
the partnerſhip debts: The petitioners were indebtet to the part. 
nerſhip for buffneſk done, r. atid were feparate creditors of Shep. 
herd tos greater amoumt, for money fetelded by Him as thelr agent 
The prayer of the petitibn was, to be permitted to ſet off the bank- 
rupt's ſhare of the debts due t to the bam againſt the debts 
due ſeparately from the bankrupt td the petitioners, and to prove 
the reſidue of ſuch ſeparate debts Under the commiffion. Millan · 
was contented to receive one-fourth of the debrs ale to dhe part- 
which-was e of his intereſt. 


Solicitor General and. Mr. Cooke. for the Satin, cited he is 
added by the Reporter z to Lord Lanefborough v. h . P. Was. 
326, and Mitchell v. Oldfield, 4 Term Rep. B. R. 123 


Attorney" General contra cited Ex part? Edwards,” 1 AI. 100; 
andAaid, the petitioners kad no ſuch right tb ſet off at the time of the 
bankruptey; and the intermediate act of tlie other partner paying 
the r debts Zou” not Ar tem f in A a different Myation. | 


* 


- 
© © £ = 


4 aQion muſt be e in i the game of the two: 2nd. you 4 


_ Joint and ſe- not {et off the ſeparate debt of one. 1 agree, the right is not to be 


varied by any thing that bas been done ſince the commiſſion: but 
the right | is manifeſt, the account being clear. In equity it would 
be very hard, where it appears, that all the joint. debts, are paid, 
and that the other partner is ſatisfied, and there is à ſurplus, in 
which he is intereſted in one moiety, and the indebted partner 
in the other, i it would be. very hard, if to the extent of that moiety 
the creditor of that partner cannot ſet off. I make the arrange- 
ment. Thie aſſignees are to ſtand in the place of Shepherd : Mil- 
liams being contented'to receive his fourth is only nominal: then 
{ball I allow the aſſignees to take the reſt and not permit the debtor 
to ſet off? I think, the equity is a clear und a ſtrong one; I Ex 
Farte Edward: there could be no purpoſe in TP. the * 
but with a view to allow it. 


Ordered according to the prayer of the petition. 
* 


6 70 


37 Geo. Ws: 1796, BY as 


STRAHAN v. SUTTON | 

BEA. \ 401 >, ö | 
Mercer . by his will Ns to bu. ie 8 

"0 20 guineas for her immediate ſupport and main - 
and alſo an annuity. of 304. fer her life, provided the | 
Would 3 continue his widow; and after ſome {mall legacies 
he directed all the reſt and reſidue, of his perſonal eſtate not 
then laid out in the funds to be converted into money by 
bis executors, and to be laid out in the funds upon truſt to 
pay the intereſt and e towards the maintenance and 
education of his ſon. Gearge Strahan, until he ſhould attain the 
age of twenty - one; aud then to transfer the principal to him 
for: his on uſe: but if he ſhould. die under twenty-one, then 
upon truſt, for Jobs Straban, bis executors, adminiſtrators and 
aſſigns; and he gave his property then veſted in the funds 
with the intereſt and dividends upon the ſame truſts. He deviſed 
his freehold meſſuage or tenement with the appurtenances then 
in bis poſſeſſion 1 to his ſon George Strahan, his heirs and aſſigns for 
ever: but he declared, that the rents and profits thereof ſhould be 
received hy his executors and applied by them towards the main- 
tenance and education of his ſaid fon during his minority; 5 and he 
directed, chat his ſaid freehold meſſuage or tenement, or any part 
thereof ſhould not. during the minority of George Strahan be let 
to or occupied by his. (the teſtator's) then partner Mr. Brown or 
Mr. Braithwazte; who formerly lived therein. By a codicil the '# 
teſtator gave to his wife all his houſehold goods and furniture, 
plate, linen, china, and every other implement of houſehold 
furniture, of. what nature or kind ſoerer, and alſo all his flock " 
rad, the ber own uſe, _ COT Os © ol 
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Micuetmas Term, ad 
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—_ - ces in chantery | 
288. The bill was filed on behalf of George Strahan, the infant; "I 
Par cad the uſual accounts were directed. By the Maſter's report it ap- 
ser ton. Prared, that there. was a | conſiderable ſurplus of the perſon; 


eſtate. heyond-.che mount. of the, leghcies ;. thatthere Were bo 


debts; Alhat tha leſtator half uo rta}.ciiate cxicepr ths frockold houſe 
deviſed by the will; of which he was ſeiſed of an eſtate of 


Inheritance; and out of which his widow was * to dower. 
25 le wan of the LO NE . © 


8 'Vpon farther directions the queſtion was, Whether the widow 
dex! could aaa her by the will and her dower, or 
— muſt elect? | 


4401 wa / » 4 0 * Tt 
4241 250 


MAH 2 | 
Mr. Lhyd and Mr. W. Agar for the LE — Mr. Richard; 
. 22 icht, cited 2 Fe v. Feiern vol. 4. $78, ad the 
5 e, Ge there faber td, and Alto Brchin v. Hitebin; Pr Cb. 133. 
10h » 5 Fresh. 241. and Nui, dr Nortbebth; J At. 436. The clauſe 
-- 5+ Of the” wil Greeting, thut the houſe Would not be let to Brown 
pp 1 17 55 ct Bfalihtedite was particilaily preſſed for che plaintiff is incon- 
fegt with the Ulaim of dower 3 and kor the widow it was urged, 
at Mz acinuity was not charged upon the eſtate, but öf Which the 
der aroſe; ei being only Auth widbowhood" it was not co- 
Ses with a right do dower, which ih caſes of fadisfa@ion 
is neceflary; and that in Fones v. Dave in #173 or 1775 the 
teſtator gave an aunüfty to his Wife, and Yeviſed: the eſtate to the 
defendant; and che be was held te be anke es, 0 


3 
7 2.24 1 201 of 


IMO T 
bab « 


. N 4 85 16 ” 44 7s 


"Maſter 0) the Ks ng only e is, What the claim 
dower 1 is iaconfiſtent, and irreconcilable with the Gevile of the 
freehold melſuage to the fon; for otherwiſe it is admitted, the 
widow has a a night to both. Sbe does not require his aſſent to her 
dower. It was truly ſaid, this is not the caſe of an annuity ifluing 
out of the _ premiſes, of which ſhe was dowable; as it is in the 
calgs in in 1 Ambler. Ian n therefore in © in this caſe relieved from the 
queſtion ber een Lord Har duoiche | in Pitt v. Snowden, and Lord 
Northington 1 in Arnold” v. X end. Lord Camden in Villareal v. 
Lord Galway, Amb nb, mb, 466, 682. rs, Mr. Juſtice Buller in Wake v. 
Mels, 3 Fro, g. C. 255. 2 1. 336.) impugned, as they 
are in ſome 12 4 hy the ' e ge, Lord Chancellor in Pear jon v. 
Nabe, 1 Bro. 292. by Lord Thurlow in Fofter v. 


„ 3 Bro. 0. C. 3473 which | of theſe great Judges were Tight in 
" deducing 
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for alen het that caſe. Ie Runde upom à botafly Almtremt gebune; 
v. horde Vhe pift of che fivecholT aſtate to andther dots tr de 
6%. ain i week y Trifertiice, thik th wife by 
interelt bey wif" of Yowet Gut of thut frecheld eſtate ria lt be held 


4 . 
not exc 
. Lane 1 
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yer {ſometimes our Courts of Equity 
have been induced by {pecial circumſtances to conſider ſuch deviſes 
n ſatisfactzon ; nd at has therefore been decreed, that the wife 
ſhould ele@;'that in Lawrence v. Latbreuce, Lord Somert made 
ſuch a'decrees becauſe he inferred am intention to give in bar of 
dower from"thereſtat6r's having deviſed the'refidiie” of his whole 
fate do another : but that the reverſal of this decree by Löfd 
Keeper JVrighr, which-reverſal was affiriied in the Houſe of Lots, 


? : 


* e Win 
(a) Thoſe Voerde are uſed in giving the wife an intereſt in two farms under a truſt 

an ter aan to ber of rev? eltace. See the att of the kate 1 Fro. P. C. 591. 
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16 didi here dated . 


in dhe principle ſo extracted. Then che refers to . 


E ir h not a ele of dower-, It, ib .impaſſible to-Matg, any princip 


that notwithſtanding the doctrine, on which Latorence v. Lau. 
rence was finally decided. and the frequent recognition of that caſe, 
deviſes have been ſince frequently deemed a ſatisfaction of dower 
on account of very ſtrong and, ſpecial cireumſtanees; as where 
allowing the wife to take a double proviſion. would have been 
— inconſiſtent with the diſpoſitions of the wil; on which 
Princip ple Lord Northington | is ſaid to have decided for a fatisfaQtion 
of dower in Arnold V. Kempftead, and Lord Camden in Villareal 
\ v. Lord. Galway.” I perfectly agree with Mr. Horgrave, that the 


| princip ple of Latorence v. Lawrence bas never been Impeached; 


and the only queſtion has been, whether a gift out of the ſame 
TE was "incompatible * wi th the 'widow's 8 of dower u upon 


th Gine tate. Two — Judges thought, it was incompatible 


The preſetit Lord Cancer ind Lord Thurlow thought, ! it was 
not. Pitt v. Srowden has never beet! decurately reported i in any 
book. It is moſt fully in the "Appendix to t Bro, & C. I have 
not found the decree: but there is in the Regiſters Book 1755 
fol. 372, an intetlocutory order made upon a petition for a 
receiver; Which ftates' the will; from Which it appears, the 
annuity given to the widow by the will was to iſſue out of the 


- ame lands, from which the dower was to ariſe. If that i is a true 


recital of the will, Lord Camden is right in ſaying, that he did in 
Villareal v. Lord Galway "depart from Lord Hardwickt's deci- 
fion. But I have already ſaid, this is not that caſe. The only 
queſtion is; whether. this: proviſion for the widow is inconſiſtent 


with her daim of dower. It was admitted very fairly by the 


plaintiff, that if this had been only a legacy of 20 guineas, the 
ſame argument would have ariſen; and it was argued; that the 


clauſe, that the houſe ſhould not be let to two particular perſons, 


is inconſiſtent with the claim of the dower: +, For that it muſt 
be contended, that ſhe will inſiſt, that her dower ſhall be ſer out 


by metes and bounds. If ſuch a circumſtance as that was to turn 


againſt her the current of authorities in ber favor, it would be moſt 
extravagant, I muſt ſuppoſe, every teſtator meant to give all he 
had a right to give. 80 did this teſtator. The caſe is clearly 


decided; that a gift of an eſtate, out of which the widow is 


dowable, does, prevent her nn. * any other eſtate, 
the 


"+ : 


* 


| Yo . Cale 516: Cho neery: 
Gb teltater hits thought fit to give ber- I will ſuppoſe the words 
e dhe dente and profits: “ but there is not the word . 4 


16 dot chin, chat ſtrange claufe can have the effect contended. 


1 do not” Knew Whether it can be enſorced; for if they do let 


the houſe to thefe perſons, who is to file the bill? That term in 


the will might be made uſe of by the widow to impugn his inten- 
don : but it does not neceſſartly impugn the intention of the will. 

It has been determined, that the widow need not take it by metes 
and bound: ſhe may take a rent=charge : ſhe may take one third 


or the rents and profits. To think ſhe would occupy-one chamber 


une in order eee eee _ extra- 
1 * bee My n * Fo . 
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BROOKE . HEWITT. | 04/2719 


T. IT s bill » was filed by Rich, a 3 and his 3 ab 
it prayed, that the defendant Honor Hewitt might be decreed 
ſpecifically to perform an agreeement by making a leaſe of certain 
Premiſes either to the bankrupt or his aſſignees; and that if the de- 
fendant Neville ſhould ſet up any ſubſequent agreement or leaſe, he 
might be declared a truſtee for the plaintiffs; they offering to do 
all ſuch acts and things, and to execute ſuch counterpart of the 
leaſe aud the coyenants herein, as the Court ſhould 9 
"In order to make out the agreement, the bill Rated a correſpond- 
ence in 1795, by letters between Mrs. Hewitt, her agent, and Rich, 
before his bankruptcy; ; by which it appeared that the defendant 
Hewitt propoſed a leaſe to Rich at 100 l. a year, clear of taxes : he 


offered 90/4. a year, clear of taxes, provided certain repairs ſhould 


be made, or a ſum of money allowed. To this propoſal Mrs. 
Hewitt conſented; and ſhe propoſed to ſend a perſon to meet one 


from Rich about the repairs. The bankruptcy taking place ſoon 


afterwards, nothing farther was done. The term propoſed to be vieh ſome 


granted did not appear upon theſe letters.” The bill ſtated, that it 


STRAHAN 
9 


Sur vos. 


15th Jah, 


The ground 
of a demurrer 
muſt be a 
ſhort point, 
upon which it 
is clear, the 
bill would be 
diſmiſſed with 
coſts at the 
hearing; 
therefore 
upon a bill 
by afſignees 


of a bank- 


rupt for ſpe- 
+ cific per- 


formance of 


* an agreement 
previous to 


the bank- 


ruptcy to 
grant a leaſe, 


the caſe con- 


liſting of a 
combination 
of circum- 
ſtances, the 
evidence 
might ſuſtain 
the relief 


modification ; 
upon which a 


was underſtood, that the ſaid leaſe was to be made for a term 'of „ 


Vor. III. 


„ years 


overrul 


Caſes in Chaneery; 
| years-commenſurate with the life of Honor Hewitt, ha held the 


' premiſes, for ber life; to commence. from the agth of Septenbe- 


1795, when Helps, the tenant, was to quit; which he did . 
ae, The * charges, che defendant. Neville with ** 
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The veg nate generally, 7 finger 4 
Mr. Fonblanque for tbe demurrer. The queſtion is, „ | 
Court will direct a ſpecific performance, notwithſtanding the change, 
that has taken place in the circumſtances of one of the contraQing 
parties. The Court has a diſcretion; in the exerciſe. of which it 
will do ſubſtantial juſtice. There is no principle or authority, that 
the agreement ought to be performed notwithſtanding ſuch change. 
It has been held, that aſſignees of a bankrupt ate not entitled to the 
benefit of a covenant of renewal entered into before the bankruptcy : 
Drake v. The Mayor of Exeter, 1 Cb. Ca. 71. That is recognized 
in Moyſes v. Little, 2 Vern. 194. Wiſeman v. Vandeput, 2 Vern. 203. 
In Millingbam v. Foyce, ante 168. the Maſter of the Rolls held, that 
he could not enforce ſuch an agreement for a perſon in inſolvent 
_ circumſtances, though not a bankrupt. It may be true, that a pur- 
chaſe would be enforced notwithſtanding a bankruptcy ; for then 
the aſſignees muſt firſt do equity by paying the purehaſe- money: 
but in this caſe the conſideration i is ſubſequent, and cannot be ſatis- 
fied immediately ; vis. payment of rent, covenants to keep i in repair, 
Se. There i is no perfect contract ſtated by the bill. 1 admit the 
- caſe ſtated by the bill to the utmoſt extent of it. 


- — 


& © 
7 * 1 


Ky Caanceitor,—There i is a great deal of 8 in your 


| . reaſoning : but it does not apply to the point of a demurrer, The 


_ caſes, you reaſon upon, are, where executory contracts were entered 
| 8 into by perſons afterwards becoming bankrupts. Great difficulty 

might gecur to the Court upon the queſtion, whether they could 
g0 on to perform a contract under ſuch circumſtances : a perſon 


. contracting with another for future performance. But ſup- 


poſe it eſtabliſhed, that this is more than treaty, and a com- 
plete agreement, which perhaps admits of conſiderable doubt, 
the bankrupt was entitled to the eſtate at the time of his bank- 
ruptey; and I cannot take it ſhort upon a demurrer, that there 
is nothing for the Court to do. It ſtruek me, that there i is no per- 

fett contract ſtated by the bill: but 1 am afraid chat i is not a point. 
4 2 for 


9 - © * 


* 


for a demutrer);\which-muſt be 4 neat ſhort point, an abſolute de- 
Al ofthe title of the plaintiff. The miſchief is, that I am hearing 


a cauſe conlſting: of a variety of circumſtances'-without the cir- 


cumſtances being in evidence before me. The evidence might very 
much affe& this caſe. This was a treaty carried on by the inter- 
vention of an agent and a correſpondence through that agent. 
The nature of his agency, the communication had with him, will 
influence the conſtruction of the letters. It would be very diffi- 
cult to force an import upon theſe circumſtances without any evi- 
dence. There is a combination of circumſtances; and if you could 
bring it to a point, whether upon the hearing the Court is to de- 
cree upon the bill, or to refuſe an interpoſition, leaving the parties 
to.law, that can never be a ground of demurrer. I was a good 
deal truck with it as a haſty opinion, as every opinion upon a de- 


"34 © 


1796. 
Da oo 
Ve 
Hew1rTrT. 


* 


murrer muſt be, that this was more a treaty than a complete agree- 


ment. It muſt be a very ſtrong caſe, that would induce the 
Court to carry into execution an agreement between landlord and 


| u, the eſtate not being executed at law, where the perſon, | 


who is to become the tenant, has become a bankrupt. ' The Court 
muſt certainly. upon the circumſtance; of the [intervening bank- 
ruptey do, a great deal more in reſpect of the defendant than 
merely decrecing a, ſpecific performance. It is impoſlible to diſ- 


pole of it upon a demurrer. There are a great many ſhades and 
circumſtances. A demurrer muſt be founded upon this; that it is 


an abſolute, certain, clear, propoſition, that the bill would be diſ- 
miſſed with coſts at the hearing. It is not a dry point of law. It 
is a caſe of eircumſtances; in which a minyte variation of circum- 


ſtances may either incline” the Court to modify the relief, or to 


grant no relief at all. I cannot ſay, the bankruptcy diſcharges the 


contract, as a general propoſition * the caſe you ſtate of a purchaſe 
does not diſcharge the contract. I am to conſider, whether I can 
put any terms upon the aſhgnees, that ſhall make 'them do equity. 4 


The aſſignees might have made an agreement to ſell this leaſe, 


making profit upon it, to a perſon, to whom there could be no ob- 


Bankruptcy 
of a perion, 
who has a+ 
greed to pur- 
chaſe, does 
not diſcharge 
the contract. 


jection. I cannot ſay now, that they may not have put the caſe 


under terms, that would oblige me to perform it, ſuppoſing it a 


complete agreement. Certainly the caſe will be attended with con- 
ſiderable difficulty to them at the hearing: but I cannot determine 


it upon a demurrer. Overrule the rere. 
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"6s 2 in-Chaneiry, 
1996; The Solicitor General ſaid, Lord Thirlew: wviider. ſimilar circum- 
| Teer Frey executed ſuch an agreement concerning a houſe on Lud. 
ne. Fale- hill. His lordthip ſaid, the bankruptcy was an affignment, 
and if che party had made an aQual-aſignment, the aflignee would 
without doubt be entitled to a performance: becauſe the leaſe 
would be to him end his aſſigns, The only objeQtion is, that the 
covenant of the bankrupt would undoubtedly be of leſs value: bu 
ee 290K 40-0 Mer len — 205 
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. ty 1 ROWN. v.-RAINDLE,”/ 
Copyholder ** ſs 1 10 was filed for a forecloſure, 268 to compel : a furrender 
R copyhold eſtate for three lives, under a covenant in the 
beck by for t wr 2d NE)? 1792, 6 to ſurrender thoſe e premiſes 4 an ad- 
act by him for | e = | 
valuable con- 


co I The SOR whether r this covenant of the i "RN 
in equity, choviphr of his widow to free-bench. The cuſtom of the manor 
appeared by the evidence to be, that the copyholder could convey 
theſe eſtates by ſurrender ; but where he dies ſeiſed of the eſtate, 
the widow is entitled to the eſtate during her widowhood as her 


4 Ju 1 of % . d 


Mr. Llogd and Mr. King for the plaintif.—The difference be- 

tween dower and free-bench is, that if the huſband is once ſeiſed, 

the widow's right to dower attaches, and cannot be barred in any 

way but by fine: but the free-bench-is entirely in the power of the 

huſband during his life; and unleſs he dies ſeiſed, and has made 

no alienation during his liſe, his widow will not be entitled: Sal/- 

Bu v. Hurd, Coup. 481. If the ſurrender would have done, a 

'« covenant-for valuable-conſideration-is in this court equivalent, and 

as much an alienation. It would have turned the huſband into a 

_ truſtee for the mortgagees from the execution of the covenant, as 

an actual ſurrender would have taken the ſeiſin out of the huſband 

at law. This point is determined by Lord Hardwicke : * v. 
Hinton, 2 Veſe 631. 638. | 5 2 


" Maſter of the Rolls. —1 had 3 SES to legk:into that caſe, 
I had no- doubt about it, It is l clear. The right of the 


| . widow 
7 | 


* 


— 


widow of a dbpybolder- arifing out of her eſtate, which the . 
power during his life, may be barred by him by any act done for — 
valuable confideration ; whether conveying. a legal eſtate, or other- „ 
wiſe, It ts very different from an eſtate · tail with remainders over ; 

for thoſe eftates are not in the power of the party, till the recovery 

is ſufferedl. They are eſtates not ariſing out of the eſtate of the 

tenant in tail, Upon the evidence, ſuppoling this a widow's eſtate 

ariſing out of an eſtate, of which the hitſband was complete 

owner, and could bar her eſtate, I am of opinion, it is that ſort of | 1 
eftate, which any equitable conveyance will bind. Any act of tlie 

huſband” for valuable eonſideration bars her equally with a legal 
ſurrender; and ſhe is compellable in equity to ſurrender purſuant 
to ſuch contract. A covenant By a jelnt- te nant to ſoll, though it Covenant by 
does not ſever the joint-tenancy at law, will in equityc'''I have 0 fellfevers 
always "underſtood this as a ſettled point, and have no difficulty he in c. 
upon it. Therefore let her convey all her eftate and intereſt in the duity, though 
copyhold premiſes ge d _ deed'of the ot Wann 754. ace. aua 
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« -DAVENPORT v.  HANBURY, | 2 _ OY 


November. 
T= aroſe upon A legacy to ory Divenſer or her Under a le- 


acy tothe 
ue. 4 4 , t | | 175 of A. 


f 


; | all deſcend. 
ants are en- 


Mary „en died in the life 85 the aki ne left dited. | and 


only one child living, A ſon ; ; and FO en war :"o we children take fer 69+ 


of a deceaſed 4 pr Wer tenants, 
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Two queſtions were TI : 1ſt, Whether the ares 
were entitled with the ſon: if ſo, uot ee *. _ 1 


Per capita' ot per lier: et n 459 


11 * ii N 1 : 


| Mal of the Rall. This 1 ic upon mz 
don of the cant * iſſue.” Mpibe v. Thur{ſon, Amb Aub. S5. (0), * 


W465 15 (a) Reported allo 1 7196. D307: Hab 2 * OP Nas ys \ 
Vor. —_ z3U quoted. 


1796. ted. I. have ont for Aber Bae a Gall Not cake 
; Davan-: my deeree now, but will only ſtate, tkat the report is not quite ac. 
—_— by moe words. That caſe determines, that the word 
” admits all the iſſue of the perſon, to whoſe iſſue the giſt u 
ſont but whether they were to take per cupita or per flirpes may 
depend poſhbly upon the words, and not determine the point be- 
fore me. Lord Hardwicke's decree fully eſtabliſhes, chat iſſue“ 
includes all the deſcendants. I will ſtate the words in that caſe, a 
| they really are. It is in the-Regiſter's/book' of 1945 by the name 
of Wythe v. Blackman ; and was upon a deed, not by will, as this 
is. Ihe truſt was, that the truſtees ſhould ſell the ſaid ſettled pre- 
miſes, as ſoon as coveniently might be; and that the money thereby 
riſing, together with the meſne profits of the faid premiſes, ſhould 
be equally divided between the laid Mary Mytbe, Dame Eligabcib 
bancey, Ann Blaciman, and Elizabeth Tburſton, or the re- 
iſpecdive iſſues of their bodies, in caſe they or either of them 
tte ſaid Mary Wyrbe, Dame Elizabeth Obancey, Aun Blackman, 
and Elizabeth Thurſton, ſhould be dead at ſuch time; as there ſhould 
happen to be a failure of iſſue male of John Thurflon the younger, 
ſhare and ſhare alike :- to wit, to each of them or their reſpective 
children one fourth part thereof; and in the ſaid indenture was 
contained a proviſo, that if any of them, the ſaid Mary Mytbe, 
Dame Elizabeth Chancey, Ann Blackman, and Elizabeth Thurſton, 
ſhould happen to be dead without iſſue at ſuch time, as there 
ſhould happen to be a failure of iſſue male of the ſaid John Thur- 
ion, then the money ſhould be equally divided between the ſur- 
vivors of them, the ſaid Mary Mibe, Dame Elizabeth Chance), 
Ann Blackman, and Elizabeth Thurſton, or their reſpective chil- 
dren, in caſe EY! of them be _ ont, _ iſſue oh their 
bodies. r 6% 7.60 


„ „„ "oC bal 
Hannuny. 


"PR The truſt 3 — * thoſe Ct or ae 
iſſues of their bodies. It does ſeem, that Lord Hardtvicle divided 

it per capita among themſelyes ; making ſtocks of the. four ſiſters. 

But the words in that caſe are very different from thoſe. in this. 

Here it is contended, that the fon ſhall take all; or if not, half: 

| but it is clear, the grand children are to take: te only doubt is, 
whether they ſhall take per capita or per Mir pet. That is a matter, 

I᷑ thall'not determine now, L am rather inclined to think, Lord 
HKurduicle's diſtribution. aroſe from the particular words of the 
89709 FE 3s + | MS $38 deed. 
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* La nine that eee decide, 
Ho ro "_ otherwiſe than as joigt-tenants, of his fund 
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Mole of the Rolle, —This cauie deppndy cut /f ab we gon 
Qrudtion. of theſe words, ©. to Mary Davenport or Fier, 1 
apprehend, there, i 18 no doubt, that che word. 66 iſſue”; has - eyer. 
been conſidered as embracing other objedts, than children; J and the 
only remaining queſtion is, whether they are to. take ber Lapita c 

per flirpes. | It was contended, that though l that embraces all, they 
hall not take per capita ; but the fund muſt be divided according 
to the ſtocks, from which they : are derived; and for t at purpoſe 
Wythe v. 2 Burton was cited as a deciſion b y Lord Hardwicke, that 


[0.3.95 T9 


under ſimilar Words « ſue” was held t to comprehend, all the ge. 

ſcendants ; - but they were to rake per Aicher, It is very thortly re- 

ported by. Ambler; therefore thought it.ceceſfary t to look y. very ach 

curately into the Regiſter ; book; from which I ſtated the. caſ 

when this cauſe came on before. When that 1 is conſidered, the} au- 

thority of that caſe does not in any degree militate as my 
opinion; and T repeat it, that it may not be ſuppoſed Lord Hard- 

wicke meant to lay down, that the word “ iſſue” would not 
comprehend all the deſcendants, and that they would not all take 

eicher as joint-tenants; or if the words * equally to be divided“ 

were added, as tenants in common. It was upon the particular 

words of that caſe, that Lord Aardwicke confined/the diſtribution + - 
to r rights per ir pes. That caſe was followed by Gale v. Ben- © © © 

net, Amb. 681. ; in which Lord Northingtop relied much upon the A 

ea Jeon. In thoſe two caſes Lords Harttwicke and North- 

ington were of opinion, that all the ius mould take; but not fer 

capita, but per Airper: but thoſe determinations aroſe from the pe- 

culiar words giving the f und firſt to the children, then, in failure of 

all tae, over to third perfons. That leaves che queſtion as to the 

import of the word © iſſue” exactly, as if thoſe caſes Wete bot de- 

termined ; and I am now to determine upon the word * ifſue.” 

When uſed as a word of parchiſe, it has been always conſidered as 

ſynoninious to and the ſame as deſcendants ; * arid whoever can 

make himſelf out a deſcendant of the perſon, to whaſe-ifſue the be- 

queſt is made; has a right to be conſidered as perſema dyſgnara in 

chat bequeſt. The very caſe oceutred before Lord Thur lot: 

| Butler v. Suren, 3 Bro. C. C. 367. ,,) upon che word: 

7 10 40 equally” 
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common. 


Afignate, and will take © as Joint-tenatits, _ eie e 
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ſuppdſ, Er the word "cally had not beer ae they would 
have 2 as joint. tenanta. Hir rute dan 


The Herd wie, chefefdre, where beng no the words in 

is will, ks | there were in the two caſes before Lord Hardwick 
a Lord Ne#hington, embraces all the deſcendants; And as there 
are no words of ſeverance, nor any thing to ſhew, be meant they 
ſhoutd take, not in their own rights, but as repreſenting others, the 
{ori and the Sie of the daughter muſt bee conſidered as Fee 


Ne. 


1 r 


e Balk, er v. Stratton Wers digen Thomge v. Hh My 2 51. and 


Phu 25 1 Carb, before Mir, 4 uſtice Buller, 3 Bro, 8 8. 64. , and 


they are according to my opinion: The latter was upon the words 
n next of Kin.“ Lord 7 burlow di id pot doubt the principle, that 
they nil ke per capita, if intended; but doubted, whether thoſe 


| deen from the next "of kin. were not excluded under thoſe 


160. 15th, 
and 22d Now. 


Ante 187. 


words. But I do not find any where, but that _ * iſſue” Is a word of 
8 and embraces all deſcendants. bart £ 
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T 1s dg reported ane 187., was, again hraughs, © on War 
the permiſſion then given * the Lord ee that the de- 
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argued by the Attorney, General = Mr, Wb: z ane for the plaintiff 
and Mr. Mangſſeld and Mr. Ln for the defendants, For the 
plaintiffy i it was n, Or at * * W be an lau into 
wg een, A 
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Witbent prejudicing W ht wan-abing on, I will 


repeat the ground, that ſttuck me. I conſider the defendant, not 
apa; . volunteer, but a a reminder · man. He bers right to 


ups 01 have 


Sen in Chancery. | 
anc hit date, which was contracted for. His father n 1556 
— 


to lay out a certain ſum in diſcharging ãneumbrances. The fuct ia, 


ith "of lf PETR power, would have had a 
better right than the remainder-man under the ſetiloment: but 
charges! It would not begenerabaſſets, He oould mot charge for 
hkimfel£ The execution of the power, aſter he broke his cove- 
nant; mult be ſupportad by the Sona fdr of the perſon, in whoſe 
ſarout her eNνHDed it. If money had been actually advanced, that 
would have ſupported-it. Upon looking into the evidence, the 
party applying appears under circumſtances, that make it very dif- 
heult far the: Court to allo him to proceed A mero purchaſer of 


an annuity at the diſtance of two or three years he tries to catch 3 
inthigſecueity/:: he:takes.a mortgage, not only for the money al- 


vancedg;byat for all the money in arrear; and having taken this ſe- 
eutitys de retains to himſelf all the annuity ſecurities; therefore 
he might chooſe to be an annuity creditor, if Mr. Aaater's funds 
vere good: but if Mr. Hunter dies before any thing farther ĩs re- 
.ceivedaupon/ the annuity; he turns. round, and chooſes to come in 
unden the power. It appears to me, upon the report that he choſe 
to put theicaſe-two ways before the Maſter. The remainder-man 
ſtands in a favourable ſituation; his eſtate having been by the: im- 
providence of his father charged eee n en 
Was 4/1 Org ſhout 'be Fan 10 E. 
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2 Cu ANCELLOR. 2 this cauſe have bad great ſatisfaction 22d Nev, 


in. the caſe having been, re-argued : not that I felt myſelf impreſſed 
with any different idea A that T had taken up: but 1 have the 
ſatisfaction to know, that it is impoſſible, that the caſe could be 
more ably argued, or more inveſtigated ; and that the opinion, 1 
have formed, is formed upon the fulleſt information, the Court can 
receive. When this firſt came on, I was not much acquainted 
with the cauſes of Creuze v. Hunter and The By i/hop of Longon v. 
Hunter.” 1 was only acquainted with ſome of the circumſtances, 
that had occurred 1 in the Maſter's office. I then heſitated, whether 
4s claim was propet 48 an original bill. Upon fooking into thoſe 
Vol. III. ENT 3X | two 


— 
thot in e ei chat covenant part af thoſe Inoumbrances bas af. 1 e 


tue ioheritange af the aftate. m perſon, who. contractet 
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Caſes in chm | 
two cauſes; that doubt is. greatly ſtrengthened; dr. un looking 


px into them it appears, that ali the parties were brought before the 


. 


Hu nrx. 


Court ; and the queſtion raiſed in this cauſe was very fully in iſſue: 
it as in ſact decided; and properly and competently decided ; for, 
whatever dlaim-o4heſe plaintiffs could make, there was a means of 
having it fully;inyeſtigated in every views" in which it could be 
put; and a full (deciſion: could have been given upon it. The 
ſtate-of the caſe howe vet repreſented, that che queſtion as between 
the reniainder an tail and the truſtees of Mr. Shepherd had not 


been fully diſeuſſed ; that the right, they would have to come upon 


the remaiuder in tail, was not diſtinctly hefore the Court; and one 
point was ſtated, which, if it had been made out, I think would 
have been a good ground for an original bill; that in the reſult the 
life eſtate of Mr. Hunter had paid a ſufficient ſum of money in aid of 
the inheritance to give him a right to charge the 40000. upon the 
eſtate of his ſon. If that had been made out, that would have 
been a good foundalion to have entertained the bill. Upon inveſ- 
tigation of the fact however it turned out, that it was otherwiſe; 
and the clear reſult of the examination has been, that Mr. Hunter 


had left undiſcharged of incumbrances, that he was bound to diſ. 


charge, a ſum of at leaſt 500. Without going farther into the 
objection, that might have been made to the competency. of this 
ſuit as an original cauſe, take it upon its o.n merits. The plain- 
tiffs coming here, having no legal right, to raiſe under the autho- 


rity of this court the ſum demanded upon the ſettled eſtate, which 


Mr. Hunter had covenanted ſhould go to his ſon clear of in- 
cumbrances, at leaſt to a certain extent, the firſt conſideration is, 
whether the plaintiffs can ſhew ini equity any title to affect that in- 


tereſt, which this Court i is always bound to protect; the intereſt of a 
remainder-man i in tail, who is a purchaſer under the marriage ſet- 


tlement, and is aritled to the protection 2 aid of this Court to 


„% „ © 7 


valuable conſideration. 


The al CAN = upon the marriage of Mr. Hunter was 


under the circumſtances perhaps a little difficult to have accom- 


pliſhed. He had a large eſtate, but incumbered by his father 


having mortgaged, and with Portions upon it. The lady, he was 
about to mam, was entitled to a large e, The parties choſe 


o 


CY 


-—- Cales4in" Ehanieery, 

=”— what appears at firſt viewa very indiſereet thitg. Mr. Hunter 
was known to have granted annuities upon the eſtate, of which he 
Was tenlant in fee. It was very important to clear thoſe off. It was 
hoped, the chatges, he had brought upon the eſtate, might be 
cleared. "The martiage tock place in Feland: the annuities were 
in England.” "They contented themſelves, inſtead of Inquiring 
what theſe annuities was," "with a covenant from him to apply 


8000 U, Parte of the Wire he was to receive, in diſcharging the 


annuities ; ; And they bout Fim to do i it within a year. "They did 
not veſt this money in Wultets,* bur contented themſelves with that 


general covenant; perhaps thinking, Mr. Hunter could deal beſt 


with his annuitants. A power wab given to Mr. Hunter, ſuppoſing 
hls covetiant Pare, 0 chatte S006 for 1740 1 he 


1 


Mr. Hunter ſhould execute no power for his own benefit, unleſs 
be had fully performed all, he had bound himſelf to do in behalf 
of thoſe taking under tlie ſettlement. I agree, if the day after the 
marriage he had executed the power in behalf of any perſon, who 
had advanced him money in view of that power, it would have 
been a good charge, that this Court would have executed, whether 


he had performed his covenant, or not. If for valuable conſider- 


ation," it would have been good; for the perſon, in whoſe favour it 
was executed, would have got, though not the legal title, yet he 
would have got all the right, which Mr. Hunter had. After the 
covenant was broken, that is, after a year had expired, the caſe 


would deſerve a very different conſideration. It appears to me, the 


more I conſider it, ſtill more doubtful, whether, if the day after the 
jear expired, Mr. Hunter had executed his power for a perſon ad- 
vaneing his money upon the faith of the ſpecific execution of that 
power, that would have been effectual; and I do not know, whe- 
ther the ſettlement, whimſical as it is, is quite ſo careleſs, as it ap- 
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pears at firſt view. This is obvious; that Mr. Hunter had no le- 


gal eſtate. He could not create a legal charge upon this ſettled 
eſtate by any means except by clearing off the mortgages; by 
which, he might have recovered the legal eſtate to himſelf. If he 
had done that, he would have executed his covenant over and over 
again: he would have relieved the eſtate to a much more conſider- 
able extent, than he was bound to do. He did not do that; but 
remained entitled to the . — ye - Then, jt is to be 


N 5 3 conſidered, 
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en eee af ey Wen ene of -the 
pen parſon dealing watch, him to, pot-that ipformation, which the ſetle. 
ment itlelf, which mult have been prodgeed to Him, would have 
pointed gut. Upgp-the, proguRion: of the. ſettlement, the perſon 
—— mut hae ſeep, that the eſtate was ſuppoſed to hae 
et cee Fe wayld ai he ſeen by che ſewlemen, 
at within e yearthere. 726 ic he n application. of the ſum ef 
$900). to diſcharging incumbrances; alfa, that there was a perſon, 
who could enforce or relgaſe that covenant. From that perſon they 
might have been informed, whether the covengot was in part or 
in the whole performed ; zud with his privity, much more if be 
bad concurred. with them, they would, have been perfedtly fc. 
A, fait mortgage would have done ſo. It is O's un 
en would hare * * „ 
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| <ide to that extent; for whatever might have been. the conſider- 


ice, even againſt the tenant in tail-under the ſettlement, yet this is 


ation of a mortgagee for money actually advanced without actual no- 


perfectly clear, that Mr, Hunter having broken bis covenant 
could not execute the power without valuable conſideration in any 
reſpect to gain an advantage, a perſanal advantage, to himſelf: 
nor could he execute it in fayour of any perſon, ho, had notice f 
the eireumſtances, in hich he ſtood; not having performed his 
covenant at the time he attempted to make 2 valid charge in their 
bebalf. That leads me to the circumſtances; and I can take them 
in no other way, than as they have repreſented their own caſe. 
Every tranſaction bears againſt their ſtatement; and, ſo ſtrongly, 
that it could not by any inquiry, (which is prayed by the 4/tor- 
ney General, come out more in their favor. The bill iſtates an ap- 
plication: to the truſtees by Mr. Hunter to lend à ſum of money, 
to accommodate him, upon the ſecurity of his power! Accord- 


ö ingly they did ſell out the Orphan ſtock, upon a poſitive agreement, 
that be was to execute his power of charging 4000“. He was to 
pay common intereſt of 5 per cent. The tranſaction itſelf would 


| have been a little whimſical,” conſiderinig the cireumſtances, in 


which Mr. Hunter was known to be. Whatever may be the real 
Hate of the caſe, I never can poſſibly allow the ſtatement and claim, 


hey eds before the Maſter, to be varied. Phe ſtatement, they 
Waun 1 f male 


bf D a 144. cs: 


OY in Ehgincary.. we 


ade de that * of the ceſtuir que truſt the | 
truſtees were applied to to ſell out the ſtock, and to purchaſean annuity: 
that they didiaccordingly ſell, and purchaſe an annuity, not from Mr. 
Hunter, but from Raymond, giving bim, Raymond, the advantage 
of ſelling for ſeven. years purchaſe what he had paid but fix for. 

They advanced a 1000. for an annuity of wal. for which Raymond. 
bad paid 1800; and at the time, it was. before any payment of 
that annuity could become due: the bond, and judgment t. to 9 
mond was upon the 1 1th of January; and their purchaſe was made 


thing appears to have been paid. Mr. Hunter was no party to the 
deeds at all. "The claim then ſtates, that there beidg. an arrear of 
the annuity to the amount of 107, 51.5 they propoſed to Mr. Hunter 


in 1780 to redeem his annuity upon his paying them very un- 


to Raymond, which had not gone to the profit of Mr. Hunter at all; 
and they keep up all the annuity ſecurities; and they claim as an- 
nuity creditors; having at that time compounded their annuity 
upon the terms of being paid all they had advanced to Raymond 
with the annuity up to the day. The calculation was to September: 
the tranſaction did, not take place till December: then under what 


preceding. In November a ſubpæna iflued againſt Mr. Shepherd ; 
and an appearange was .emtered for him. It was by Shepherd that 


of the exiſtenee of che power to charge: he was 'perfedly in in- 


what this court would — for them; that he ould charge, 
not for the annuity ereditors, but for all theſe creditors, by making 
the 40007. available to the ſettlement by diſcharging t thoſe incum- 
brances, which were prior both to the annuities and to the ſon and 


the intereſts under the ſettlement. - It is impoſſible not to. ſuppoſe, 


poſſible for the Court, acting upon an equitable intereſt, againſt 
J tenant in tail in equity en to the eftare upon the conſider- 


in June following. They ſtand therefore as derivative purchaſers | 
from Raymond under theſe circumſtances. Upon this annuity, no- 


circumſtances do they ſtand? A bill had been filed the Noventber 


hat the idea of getting hold of this 4000/7. was fuggeſted by the 
communication, the bill made. I do not therefore Tee, how it is 
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reaſonable terms; all the arrear together with the 300 f. advanced 


all the buſineſs was tranſacted. Then he was informed by the bill, 
"that Mr.\Hunterbad not performed his covenant: he Was informed | 


formed of the circumſtances, under which.zhat was held; and he 
was Informed of the prayer of the creditors ; a fair . * and *ab. 


2 .. 


| . 
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1706. adden of: marriage, to give the ſmalleſt aſſiſtance to a claim mie 
out under all theſe circumſtances ; adding the other eircumſtances 


BzxappurY 


e diſtreſs and the outlawry appearing upon the report. It does 
| not appear in all the wreck and ruin of Mr. Hunter's affairs that 
any party till this ſingular period ever thought of calling upon 
him to execute his power. In all his diſtreſs he never appears to 
have had an idea of executing it; and in truth it would: not have 
been honeſt in him, ſtanding in thoſe Grcunſtances and not * 
performed his covenant, to have done * Hit ach eu 


An inquiry was brelſed for: but no ioquiry . do good. 
They attempted it before the Maſter. They offered to produce af- 
fidavits to the Maſter, and he very properly refuſed. to admit them, 
to ſhew, chat the tranſaction. was different from what it ap- 
peared upon the deeds. They wanted to ſhew, by affidavits, that 
Mr. Hunter was privy to the payment to Raymond, The Maſter 
very properly refuſed it ; for the money was paid to > Raymond, and 


570 Hanler n party to the tranſaction. e n e 


Therefore I think, the minute, I had directed to be taken, an | 
50 to be varied, Jam ſorry for it; but, taking it as it _ 
here in court, 1 muſt make them f Pay . coſts of the e | 
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1 1 5 e Curchaſed 1 215 . in fer ple at Chil- 
rs . worth in the pariſh of Great' Milton, Oxfardſbire, and being 
r ſeiled in fes of other eſtates, died inteſtate, leaving three daugb- 
prob rents and ; ters, Mary, Elisabeth, and Catherine, + co-heireſſes. Mary died 
e * un married. Elizabeth married William Bether, and died without 


2 3 "iſſue 3 and Catherine married Thomas: Wotton ; and died, leaving 
"Catherine, who \mifried os Abney. 14. 


. ; one child, mp ) A | 
ceaſe to con- | ; 555 92080 7 ad 
2 = 3 Mary Clarke, (hip her all; dated 5 2gth of A. 1743, te | 


tenants in est that ſhe was ſeiſed of one third part of ſeveral lands, &c. in 


4 
re 


Er the pariſh of Great Milton, Oxon, and in the pariſh of Ridgmon, 


der over: 4. 
takes an equitable eſtate . life, 4a way by leaſe and releaſe make l tenant: to the proteipe for an equitable 


recovery : each daughter takes a ve ſted eſtate, when ſhe comes in eſſe, ſubj ect to be deveſted, as the number 
2 increaſes: the Conveyance in execution of the truſt need not wait the death of A. —Perſonalettate not exempt- 


=, 0d from ee, cc. by a charge upon the real,-Croſs -rols rawaindere implied, —Exce tion 1 with coſts. 
i. 1858 7 3 hd. 4 4.24 ne TENN e rc Bedford- 
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Leg Chancery. 7 


nde, and elſewhere, in coparcenery with her two ſiſters, 
deviſed: all her fald third part in the ſaid premiſes, ad all other her 
real eſtate, : whatſoever and whireſoever, ſubject and chargeable in the 
firſt place with the payment of her Jult debts, funeral expenceb, 
and the ſeveral legacies before given, to Jobn Rujh and Thomas 
Hayward, and to their heirs and aſſigns for ever, upon the ſe. 
veral truſts, and to and for the ſeveral uſes, intetits, and purpoſes, 
following: that is to tay; F upon, truſt, that they. and the furvivor 
of them, his heirs and aſſigns, ſhould from time to time, for and” 
during the reſpedive natural lives of her ſiſter El Sabeth Becber, 
and her niece Catherine Abney, receive the rents and” profits of her 
ſaid third part in the ſald premiſes, and when received, pay and f 
apply one full half part thereof, after deduAing thereout all their 
| expences in the execution 2 the truſts, unto her ſaid ſiſter Eliza 1 
beth 4 Becber, for her ſeparate uſe, notwithſtanding her coverture 0 
deelaring, that her ſiſter $ receipt ſhould be a ſufficient diſcharge ; ; 
and from and after the deceaſe of her ſaid ſiſter, upon truft, that 
they. and the ſurvivor, his heirs and aſſigns, | ſhould conyey, ſertle, 
and alſure que moiety of her ſald real eſtate unto and upon all and 
every the daughter - and daughters of the body of her faid liſter, 
equally. to be divided between them, if more than one, ſhare and 
ſhare alike, to hold as tenants in common in "tail general, with 


nt * + 
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crols-xemaingers. for the benefit of ſuch daughters; 3 and if all but 
one ſhould die, without iflue, or there ſhould be but one "fuck 
daughter, then to the uſe of ſuch only daughter i in tail general; 
remainder to all and every the younger ſon and ſons of the body of 
her ſaig ſiſter ſucceſſively in tail male; remainder to the firſt, eldeſt, 
and only ſon of her ſaid ſiſter i in tail general : : and as to the remaip- 
ing, moiety. or, half part of, the rents, iſſues, and profits of her 
aid real eſtates, upon truſt, "that the faid truſtees and the ſurvivor, 


"his heirs and aſſigns, ſhould Pay and apply the other half part, 


after deduQing all expences, as aforeſaid, towards payment of her 
legacies and funeral EXPENCes, until the fame ſhould be fully paid; 
and after paymerit thereof, in truſt, that they and the ſurvivor, 


r. ſhould pay, and apply the other half part of the ſaid rents and | 


. profits, deducting expences as aforeſaid, unto her ſaid 1 niece Catherine 
_Abney, f for her ſeparate ule, notwithſtanding her coverture, her fe- 
_parate receipt to be A diſcharge for the ſame" | with the ſame limita- 
ons to her yy: and ſons as to the children BE. Mrs." Becher : 
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but if ber Gd. niece ſhould depart this life "without leaving a 
iſſue of her body living at her deceaſe, the: teſtatrix directed, chat 


By 7 


her ſaid ſiſter Elizabeth Becher ſhould have and receive to her own © 


ſeparate uſe, all the rents and profits of her laid real eſtate for her 
life; and in caſe her ſaid ſiſter Elizabeth Becher and her niece Ca- 


| therine Abney ſhould die without iſſue of their reſſ pective bodies, or 


all ſuch iſſue ſhould die withqut iſſue, ſhe then gave her ſaid real 
eſtate to four couſins, or ſuch of them as ſhould be then living, i in 
tail general as tenants in common; remainder to William Foulie 
and. his heirs for ever; and ſhe gave all the reſt and reſidue of her 
perſonal eſtate whatſoever and whereſoever, and of what natute, 
kind, or quality, ſoever, to the ſaid truſtees and the Larvivor, his 
executors and adminiſtrators, upon truſt as ſoon as conveniently 
could be after her deceaſe to lay out and diſpoſe of all the reſidue 
of her perſonal eſtate in the purchaſe of freehold eſtates ; and 
when purchaſed, to convey the ſame 1 upon the fame truſts, as were 
declared concerning her real eſtate ; - and until uch purchaſe to 
continue all or ſuch part of her perſonal eſtate, as ſhould be placed 
out at intereſt at her deceaſe, upon the ſame ſecurities, or to.change 
the ſecurities, and to place out all ſuch part of her perſonal eſtate, 
as. ſhe ſhould be poſſeſſed of 'at her death, upon government or 
other ſecurities, as they ſhould think fit; and to apply the intereſt 
to the perſon, that would under the deviſe be entitled to the pre- 


| miſes to be purcualed therewith ; and he ippolated her trufler 


executora. | 
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"iy a PIE made BT the 13 gig." 174 5 upon the bill 
of William and Catherine Abney and Mai ary C Clarke Abney, their in- 
fant daughter, it was. directed, that the ; perſonal eſtate 'of the tel- 
tatrix ſhould be applied i in payment of ber debts, funeral expences 
and legacies; and that Jobn Ruſh, who declined to LES in the 
xcuſt, ſhould; releaſe all his eftate, right, title and intereſt, i in the real 
eſtate to Hayward and his heirs ; and that afterwards the real eftate 
{hould be, conveyed by Hayward with che approb: ation of the 
Maſter to the uſes and ,Upoy the truſts of the will, Mb 6 ſuch 
be neceſſary, chat they ſhould, be 3 by the Maſter; and in 
. ſetting the, conveyance the Maſter wag to take care, that croſs-re- 


mainders ſhould be inſerted between Elizabeth Becker 1 and Cathe- 


, * 0 rine 


Caſes. in „bee 


in la of: the teſpective moieties * to _ e fer 
of iſſue of them ſeverally. Bus e e 


By deed-poll, dated the xt of Augeft 1746, Ruſh releaſed to Hays 
ur according to the decree ; and upon the 22d of November 
1746 the Maſter in purſuance of the decree approved of Jobn 
Hood to be a truſtee. By indentures of bargain and ale, dated the 
8th of December 1746, reciting the will and the decree, and that 
all the debts, funeral charges and legacies, had been paid or were 
intended to be paid out of the perſonal eſtate, and reciting the 
appointment of Hood as a truſtee under the decree, Hayward in 
performance of the decree bargained and ſold the teſtatrix's ſaid 
third part of the eſtate at Milton and. Ridgmon, and all her other 
real eſtates deviſed in truſt, to Hood, his heirs and aff igns, to hold 
to Him, his heirs and aſſigns, to the uſe of Hood and Hayward, 
their beirs-and aſſigus for ever, upon the truſts declared by the will 


and the decree for the benefit of Mrs. Becher and Mrs. Abney and 


their iſſue; with croſs- remainders according to the directions of 
ths decent between Mrs, Becber ay IE - 
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By "SIR of bergen ad file; dated the A7 & March 
1747, reciting, that the conveyance of the 8th of December 1746 
was intended to have been by leaſe and releaſe; but was altered to 
a bargain and ſale, in order to have the conveyance and fettlement 


inrolled, without a due attention to the different effect and opera- 
tion ot thoſe conveyances; ſo that notwithſtanding the ſaid third 


part and premiſes were expreſſed to be bargained and ſold to Hood 
and his heirs, to the uſe of him and Hayward and their heirs, yet 


it was apprehended, that Hayward could not by virtue of the ſaid 
bargain and ſale participate of ſuch uſe, as was intended; and that 


no uſe could ariſe to Hayward thereby, Hood bargained and ſold 
to Hayzwerd and his heirs the ſaid third part, &c. and all other the 
real eſtate of the teſtatrix deviſed in truſt, Wc. to hold to Hayward 
and his heirs in-truſt and to the intent, that Hayward and his heirs 
might by leaſe and releaſe or other proper conveyance convey to 
Hood and his heirs, to. the uſe of Hood and Hayward, their heirs 


and alſigus, upon the truſts and to the uſes of the indenture of bar- 


gain and ſale of the Sth of December 1746. By indentures of 
leaſe:and releaſe, dated the 2oth and 21ſt of Mareb 1747, Hay- 
ward conveyed accordingly to the uſe of himſelf and Hood, their 


Vox, II. . 32 5s TY heirs 


269 


, 


none 


Gaben 


*. 


* | | Caſts in „ . 


1796. heits and-affigns, upon the de- and eo ce de of the ** 
hong 8th of December 1746. 


OY 


* 
9 
— on i. „ * * + * 
- 


be third [un of theſe estates, See dercended to Ekrabetz 
„ Becber, was ſettled to ſuch uſes, as Witham and Elizabeth Becher 


mould by deed appoint ; ; ; and 3 in default 1 fappointment, to Willian 
Te: in fee. 5 


4 * - : *% 6A 
* 2 » F FR de & \ Lf 


lp indentures of lake and aa dated the 26th and 27th of 
March 1747, reciting the will of Mrs. Clarke, and that her debts, 
funeral charges and legacies, had been paid or were intended to be 
paid by Hayward out of her perſonal eſtate, William and Elizabeth 
Becher | in conſideration of. 34427. 65. 6d. part 'of the perſonal 
2 of Mary Clarke, ſold to Hayward and Hood all the ſaid third 
rt of the ſaid premiſes, to which Elizabeth Becher was entitled, to 
hold to and to the uſe of them, their heirs and affigns for ever, 
ypon: truſtto ſettle the Ys according to the ſaid will and decree. 


By indentures of leaſe os dated the 5th od 6th of Fe- 
 bruary 1762, reciting che will of Mary Clarte, the decree, and the 
faid ſeveral deeds, and that Head died upon the 25th of Au- 
1756, that Hayward died-upon the 6th of February 1761, and that 
thereby the legal eſtate in the ſaid truſt premiſes became veſted in 
his two daughters and co-heireſſes at law, Sarab and Hannah Hay- 
ward; and reciting an order made by the Maſter of the Rolls in the 
cauſe above-mentioned upon the 4th of November 4761, referring 
it to the Maſter to approve-proper truſtees, and direQing, that the 
real eſtates, of which Mery Clarke died ſeiſed, and the real eſtates 
purchaſed: with the reſidue of her perſonal eſtate, ſhould be con- 
veyed to ſuch truſtees, to the -uſes and upon the truſts directed by 
the decree, Sarah and Hannab Hayward in purſuance of that order 
conveyed to Thomas and Robert Abney, the perſons approved by 
the Maſter's report, to hold unto and to the uſe of them, their 


Heirs and aſſigns for ever, upon the truſts and for the intents and 
N GireGted by the ſaid will and decyet. - 


Mrs. * had two PIN Catherine Clarks N and 
Mary Abney : each of whom became entitled to one third part of the 


eſtates under Mrs. Clarke's will. The former married Thomas 
1 72 | "IM 
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entes in Chantery. | wha 


3, aumont Burnaby: the the deer mariicd whos Ted, #996 
nn _ - 61 \ 70.0 de. 
5 oe. 


| By e of leaſe ſl I releaſe RE upon 10 marriaghs of 
Mx. and Mrs. Burnaby, reciting, that ſhe was entitled to one third 
part of be eſtates deviſed by Adury Clathe us teritiht in tail in re- 
mainder upon the death of her mother, the faid third part us ſet- i | 
(led upon Mr. and Mrs. Barnaby for life facceſfively and upon the 1 
iſue of the marriage according to their appointment”; and in de- -Y 
fault of iſſue, according to the 'appointtment of Mrs. Barnaby by 
will; and for want of appointment, to her in fee; with power to 
her and „ eee W m 


eee eelenſs, 80s the had 8th of Fune 
3 William and Catherine Abney and T hotnas Beuumont Burnaby 
and Catherine Clarke Burnaby conveyed the third part, to which 
they were entitled, to Thimas Paros, as tefizht to the recipe, in 
order that a recovery ſhould be ſuffered to the uſe of Carberine 
Abney for life; remainder to Thomas Beaumont Burnaby for life ; 
remainder to his wife for life; remainder to the iſſue of Mr. and 
Mrs. Burnaby according to their appointment or that of the fur- 
vivor; and for default of appointment, to all the children; remainder 
to ſuch perſons as Mrs. Burnaby ſhould appoint by her will ; and for 
want of appointment, to her in fee; with power to Mr. and Mrs. 
Burnaby to revoke the uſes and to appoint new uſes. A recovery was 
ſuffered accordingly in Trinity Term 21 Geo. 3. By indentures of 
leaſe and releaſe, dated the 3d of April 1994, the ufes of the re- 
covery declared by the deed of June 1781 were revoked ; and new 
ules were limited according to the appointment of Mr. Burnaby ; 
and in default of and until appointment, in truſt for him for life; 
and ſubje& thereto to the uſe of him, his heirs and aſſigus for 
ever. | 


- 


The 8 w which Mary — eee, de- 
en to her fon Samuel Swinfen. 


The third part, which deſcended to Catherine PO as only 
daughter of Mrs. Wootos, was ſettled upon the marriage of Edward 


Abney, one of the younger ſons of Malliam and Catherine Abney. 
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; er 8th of December 1746. . 
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' +bruary 1762, reciting the will of Mary Clarte, the decree, and the 


| funeral charges and legacies, had been paid or were intended to be 
paid by Hayward out of her perſonal eſtate, William and Elizabeth 


thereby the legal eſtate in the ſaid truſt premiſes became veſted in 


purpoſes Grodted by the ſaid will and deere. 


Caen n cane s. 
heirs ee upon the truſts and RAS of the feed of the 


"Phe third art of theſe eſtates, "which deſcended to Elzabey 
Becber, was Rae to ſueh uſes, as Witham and Elizabeth Becher 
ſhould by deed appoint ; and i in default of appointment, to Milan 
Becher in fee. * | 

By indentures of Wake and releaſe, dated the 6d and 27th of 
March 1747, reciting the will of Mrs. Clarke; and that her debts, 


Becher i in conſideration of 3412. 6. 64. part of the perſons 

2 of Mary Clarke, ſold to Hayward and Hood all the ſaid third 
rt of the {aid premiſes, to which Elizabeth Becher was entitled, to 
hold to and to the uſe of them, their heirs and affigns for ever, 

upon truſt to ſettle the ſame according to the ſaid will and decree. 


By indentures of leaſe and releaſe, dated the 5th and 6th of Fe- 


faid ſeveral deeds, and that Head died upon the 25th of A4uguf 
1756, that Heyward died upon the 6th of February 1761, and that 


his two daughters and co-heireſles at law, Sarab and Hannah Hay- 
ward; and reciting an order made by the Maſter of the Rolls in the 
cauſe above-mentioned upon the 4th of November 1761, referring 
it to the Maſter to approve proper truſtees, and directing, that the 
real eſtates, of which Mary Clarke died ſeiſed, and the real eſtates 
purchaſed: with the reſidue of her perſonal eſtate, ſhould be con- 
veyed to ſuch truſtees, to the -uſes and upon the truſts directed by 
the decree, Sarah and Hannah Hayward in purſuance af that order 
conveyed to Themas and Robert Abney, the perſons approved by 
the Maſter's report, to hold unto and to the uſe of them, their 
heirs and aſſigns for ever, upon the truſts and for the intents and 


Mrs. Abney had two daughters, Catherine Clarke Abney and 
Mary A4bney : each of whom became entitled to one third part of the 
eſtates under Mrs. Clarke's will, The former married Thomas 


5 Beaumont 


b ev. 


Boonen, Burnaby: — — nme who Tied, 
3 N 


By indentures of leaſe wa OY execs upon he! marriage of 
| Mr, and Mrs. Burnaby, reciting, that ſhe was entitled to one third 
part of the eſtates deviſed by Adary Clarke us tenant in tail in re- 
mainder upon the death of her mother, the faid third part was ſet- 
(led upon Mr. and Mrs. Barnaby for life ſucceſfively and upon the 
iſſue of the marriage according to their appointment; and in de- 
fault of iſſue, according to the appeiutment of Mrs. Barraby by 
will; and for want of appointment, to her in fee; with power to 
her and 8 the uſes, and to PTE uſes. 


pied enters; ered the had 8th ef Func 
1781, Milliam and Cutberine Abney and Thomat Beaumont Burnaby 
and Cutberine Clarke Burnaby conveyed the third part, to which 
they were entitled, to Thomas Paros, as tenamt to the præcipe, in 
order that a recovery ſhould be ſuffered to the uſe of Catherine 
Abney for life; remainder to Thomas Beuumomt Burnaby for life ; 
remainder to his wife for life; remainder to the iſſue of Mr. and 
Mrs. Burnaby accerding to their appointment or that of the fur- 
viyor; and for default of appointment, to all the children; remainder 
to ſuch perſons as Mrs. Burnaby ſhould appoint by her will ; and for 


want of appointment, to her in fee; with power to Mr. and Mrs. | 
Burnaby to revoke the uſes and to appoint new uſes. A recovery was 


ſuffered accordingly in Trinity Term 21 Geo. 3. By indentures of 
.leaſe and releaſe, dated the 3d of April. 1794, the ufes of the re- 
covery declared by the deed of June 1781 were revoked ; and new 


_ - uſes were limited according to the appointment of Mr. Fire 3 


and in default of and until appointment, in truſt for him for life; 
and ſubje& thereto to the uſe of him, his heirs and aſſigns for 
ever. 


| The:third part, to whinh Mary — became entitled, de- 
ſcended to her fon Samuel Swinfen. 


| The third part, which deſcended to Catherine Abney, as only 


daughter of Mrs. Wootou, was ſettled upon the marriage of Edward 
Abney, one of the younger ſons of Malliam and Catherine Abney. 
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4 could only give her an equitable eſtate for life; and by the con- 


«at the perſons entitled might then be: therefore upon the 


66 Chancery ; ; and ſuch ars ſhould be Wen under the 


Gun in ©hanrery. 


Abe bill wi filed for ſpecific performance of'an e en. 
1 * into by the defendant Griffin for the purchaſe of the whole 


eſtate. On his part the Og objeQions were taken to the 
1 | rity ti! 7555 . 
40 Mr. il tee ume of executing bi ads of the | 
ih and Sth of June 1781, in order to make a tenant to the 
«© prætipe, had no eſtate Mhatſoever in the premiſes. The entire 
4 fee was deviſed by Mrs. Glarke's will to her truſtees; who were to 
A receive and to pay over the ſurplus of the rents and profits to the 
ſeparate uſe af Mrs. Abney during her life. At the utmoſt this 


'« veyance made uſe of, vis, leaſe and releaſe, (the huſband having 
2 no eſtate,) ſhe could not make a good tenant of the freehold for 

.< ſuffering a recovery. Farther it does not appear, that Mrs. Bur- 
« naly had any veſted intereſt during her mother's lifetime. Ne 
limitation was made to her, or could axiſe till after the death of 
« the mother. The truſtees were to wait that eventʒ and then by a 
<« ſettlement (which they have never yet made) to convey and aſſure 
the premiſes to ſuch perſons and for ſuch eſtates, as Mrs. Clarke's 
« will and the decree in Chancery directed; it being uncertain, 


« whole the recovery was not well ſuffered. With reſpect both to 
« Mrs. Burnaby's and Mr. Sceigſen's ſhares, in order to lay a foun- 
« dation for ſuch title it is neceſſary, that the perſons, who are now 
« truſtees under Mrs. Clarke's will, ſhould, as, Mrs. Becher and Mrs. 
* Abney are both dead, carry the truſts of the will into execution 
« * by: making. ſuch ſettlement and limiting ſuch eſtates to ſuch per- 
6 ſons, as the will directs, and in obedience to the decree in 


10 NMuaſter 8 direRtion,” | 


= 
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When the HY came on, it was referred to the Maſter ; who 
made his report in favour of the title; ſtating us the ground of his 
opinion, that all the remainders being equitable remainders, the 


truſtees under Mary Clarke's will were not e parties to make 
a tenant to the n „ ae ade, 


© Exceptions were teken to dhe report. IH the 46 of July 
2796, the exceptions were overruled ; and a ſpecific performance 


4 


: Was 


- 


| .Eales. in. Chancery, 
was decreed; nnd 3 it was referred. to the Maſter to ſettle the convey- 
ance. It was brought on again ag the e en the * 


for a rehearing. 


_ Solicitor — pd Ar. Graham, and Mr. Johnſon, for the defend- 
ant, There is no doubt, that an equitable recovery will have all the 
conſequences of a legal recovery : but it muſt be attended with the 
ſame cireumſtances as a legal recovery. In North v. Champernoon, 
2 Ch; Cu. 63. 78. 1 Vern. 13. the rule is laid down with great 
clearneſs 5 and it is extracted by Mr. Cruiſe in his Eſſay on Fines- 
and Recoveries. That was the rule, upon which Sir Thomas Sewell 
finally decided'Salvin v. Thornton, 1 Bro. C. C. 73. n. Amb. 545. 699. 
Mrs. Abney had no eſtate either in law' or equity. It was clearly in- 
tended, that the eftate ſhould be fully aud abſolutely in the truſtees 
during the lives of Mrs. Becher and Mrs. Abney; and that thoſe 


truſtees mould have the equitable as well as the legal eſtate in them. 


Mts: Abacy has only an equitable intereſt in the ſurplus rents and 
profits, after they ſhall have come to the hands of the nnd If 
a W. ene part with ae 1780 


, * 5 


"Attorney General and Mr 7. Lid for the plai 20 Mrs. Abney 
muſt haye. had an equitable eſtate; Lord Say and FSeale's caſe, 
[ E. Ca. Abr. 38 3 Shapland V. Smith, 1 Bro. C. bh 75. What 
can that intereſt, be. Which is neither legal nor an equitable 
eſtate? | If he had an equitable eſtate, the had it with all the inci» 
dents ang powers Pry to the enjoyment c of, it. It is inci- 
dent. to, the ſeparate eſtate of 'A eme covert, that he, ſhould have the 
power of diſpoſing of it: "Crighy v. Cox, 1 Ve ef. 517. Fettiplace V. 
Gorges, Pybus v. Smith, 3 Bro. C. C. 8. 340.; Ante, Pol. I. 46. 
189. Lord Tbarloto ſaid, he would hold a fem? covert a feme ſole 
to the extent in which the inſtrument creating ker: ſeparate eſtate 
makes her proprietor. In Morigbit v. Lord Cadegan, 6 Bro; P. G. 
156. the will was void at law: yet in this court the heir: was 
bound ; bęrauſe the intention was, that the wife ſhould enjoy to her 
ſeparate uſes The truſtees in this caſe muſt have the legal eſtate; 
therefore the other eſtates are all equitable. An equitable recovery 
is analogous to a legal one: Robinſon v. Cummings, * e 
1 Ai. 473. ; Brgdges v. 3 no n eee 


Lord CuHANCELLOR. bis i is a fingular cauſe; 72 I am \ not 
17 it. bas been e though my opinion does not differ 
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We 
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expreſſed, | 3 Ks 7 . 


is, 


Tales in Chanterp. 
from what it was before: The cauſe has been much better unden. 
ſtood; and it can be only from its not being A. eee 0a any 
poſſible doubt could be raifed, 


The object of Mrs. Clarke's will was to 8 for her ſiſter 
Mrs. Berber and her niece Mrs. Abney. For that purpoſe ſhe de. 


viſed her third part of her father's eſtates to truſtees, giving the 
whole legal fee to the truſtees; and neceſſarily for the purpoſe of 
her will, to divide the eſtate between her ſiſter Mrs. Becher and 
her niece Mrs. Abney ; to carry on a ſtrict ſettlement of the eſtate, 
one moiety in Mrs. Becher's line, one moiety in Mrs. Abney's ine 
with croſs-remainders between the children of each reſpectively, 
but no croſs- remainders. expreſsly between the ſeparate branches 
of Mrs. Becher and Mrs. Abney. | One truſtee would not act. It 
was a complicated truſt, and a good deal to be done upon it. Two 
queſtions aroſe. The cauſe; was heard before Lord Hardivicle. 
From his notes J obſerve, the points, that aroſe, and which led to 
the directions, that were given by the decree, were, 1ſt, that the 
perſonal eſtate was exempt from the debts, annuities and legacies: 
2dly, that_ there could be no croſs-· remainders between the two 
branches of Mrs. Beeber and Mrs. Abney. Lord Hardwicke 


| thought, - that the perſonal eſtate was not exempt; ; and that there 


were to be eroſs- remainders between the two branches. One 


truſtee declining to act, the decree, ditected, that new truſtees 


ſhould be appointed; and then that the eſtate ſhould be conveyed 
to the new truſtees; with a preciſe direction, that they" W in- 
ſert croſy-remainders ; ; which were. ern in the vill, but not 


The cſtate'] "5 been very. whkocky, zi bor it hab f 8 . 


bv. to conveyancing. Firſt, they made the truſtee, who would 
not act, execute a releaſe to the other. Then they contrived, that 
the remaining truſtee, to whom the other had releaſed, ſhould exe- 
eute a bargain and ſale to the new appointed: truſteeg upon which 
bargain and ſale they declared the uſes to be in the new truſtees. 


Then they found, they had blundered ;- and that no uſe could ariſe 


to the old truſtee; out of whom they had taken all che eſtate: upon 


which they made the new truſtee, in whom the uſe by the bargain and 


ſale was raiſed, execute a bargain and ſale to his co-truſtee. Then hav- 
ing got the uſe back again in him by the bargain and ſale executed 
* the * there was a conveyance by kale and releale, upon 


Which 


Caſes in Chaneery. 
ahich/the truſt was declared. The limitations upon the words of 
the will were quite. out of the queſtion z, for a ſettlement; was made. 


with the approbation of the Maſter under the decree; and the truſts 


were declared upon that ſettlement. Mrs, Becher choſe to have the 
perſonal eftate 3 and to acquire it, ſhe agreed to ſell her undivided 
third of theeſtate, that ſhe took by deſcent. Then deeds were ex- 
ccuted by the truſtees, reciting, that all the debts, annuities and 
ies were paid, and that the clear reſidue of the perſonal eſtate 
was 40000. and that was to be inveſted in land to the uſes of the 
ſettlement: that eſtate therefore was ſold to the truſtees by Mr. 
and Mrs. Becher; and they convey that eſtate upon the truſts of 
the will. It ſtood then a truſt completely executed as to any matter, 
as to which there was any activity: the perſonal eſtate converted 
into real eſtate; and that conveyed, by certainly more conveyances 
than were'neceflaryy finally to the truſtees, in whom the legal fee 
' was veſted” upon truſts diſtinctly declared; and the firſt truſts de- 
clared were as to one moiety, to Mrs. Becher (her moiety is 
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our of the queſtion z) as to the other, to Mrs. Abney during her | 


life; for her ſole and ſeparate uſe 3 and nothing is left for the 
truſtees to give them any interference with the eſtate but to receive 


and pay over toda married woman rents and profits, deduQting | 


their expences: that is all; they are mere conduit pipes: they 
have nothing to do with repairs, c. When they came to ſell, 
Mrs. Aöney had two daughters: there was no probability of any 
other children. One daughter married the plaintiff Burnaby : one 


died leaving 4 ſon, the plaintiff Swinfen,, In Mrs. Abney and Mrs. | 


| Burnaby and the grandſon, the whole eſtate in equity was veſted. 
Mrs. Abney and her huſband convey byleaſe and releaſe the intereſt, 

ſhe had; the daughter Mrs. Burnaby and the grandſon. were 
youched; and a recovery was ſuffered by her. The objections of 
the cone ancer are the moſt extraordinary, that can be conceived. 

He takes it for granted, chat the decree was never executed. It 
was twice executed; and by the accident of the change of the 


truſtees there were two different formal conveyances, both under 
the direction of the Court and with the approbation of the Maſter; 
and the laſt was by a ſpecific order of the Maſter of the Rolls. 


One truſtee died: then the other died; and he left two daughters; 


upon whom the truſts devolved. An application was made to the 


2 Court; that thoſe daughters might convey to new truſtees ; and by 


an accurate, formal, conveyance, ſettled by the Maſter, they did 


convey 3 and the truſt was then placed under the direction of the 


5 4 ö 1 Court 
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YT ably overlooked; that the decree wis'executed';" that the conv 


gage limited the eſtate,” preciſely with the limitations of the wil 


Griyryin, 


» to 
Mrs. Abney for her life: no executory truſt remaining: the truſtee 


a mere conduit-pipe, as it is called, for a purpoſe expreſsly directed 
by the Court. But he does not rely upon that; for he ſays, 
. _ puzzling about it, that ſhe had at moſt an equitable eſtate: 0 does 
not go ſo far as to ſay, ſhe had no eſtate.” He then makes another 
objection; which is a whimſical one; that there was no eſtate in 
her daughters; becauſe the eſtate, as he ſuppoſes; was not to be 
_ conveyed till after her death; when it would: appear, how many 
daughters' ſhe had. He does not conceive, that it would veſt in 
each daughter eoming's in eſe; ſubject to he deveſted, as the number 
increaſed ; nor that each daughter would take an eſtate tail, which 
would be barred by the recovery; and he congetves, quite contrary 
to what is always done by this Court, that no conveyarice was to 
be made to the truſts of the will till the death of the laſt tenant for 
life. He deſcribes conveyances, that it was impoſſible to execute 
with the direction of this Court; which would never have permit- 
ted the legal eſtate to be conveyed by the truſtees to her, to give her 
huſband a ſeiſin in her right. It was argued: that ſhe was in equity 
7 not to be conſidered as having an eftate'; that ſhe bad only an equi- 
table intereſt i in the clear profits of the eſtate. What i is that, when 
there was no other purpoſe, to which by poſſibility it pould be ap- 
plied, but her uſe, what is that, but an eſtate for life? It was ſup- 
poſed to be neceſſary to give her poet to diſpoſe of it. She has 
under the will power to diſpoſe to any purpoſe, ſne may think fit. 
There are but two ſpecies of eſtates; the legal and the equitable 
eſtate. It is an impoſſible argument, chat ſhe had no eſtate. She 
had an eſtate for life to be preſerved by this Court.“ There never 
were more than two daughters: but if there had been more, it 
would not have made the recovery bad: but ſome other perſon 
would have come in for a ſhare: but that objection was never 
made. In North v. Champernaon, the decree is plain; and, coupled 
with the argument in Chancery Caſes a few pages before, it is very 
Analogy be- plain what Lord Nottzugham meant: that for an equitable recovery 
box: LG | there mult be ſuch an intereſt, as would be ſuthcieat for a recovery | 
NOT of a legal eſtate. He guards himſelf againſt the ſuppoſition, that a 
mere eſtate · tail in this court would be ſufficient to ſuffer a recovery 
upon to bar remainders, where there is a prior eſtate, for life. He 
days, if there be a tenant for life, he muſt: of a a party z. 1 and there 6 
YIUO | 5 f muſt 


* 
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es in Chancery. 


caſt Be u tehant to the Procipe - if here is no eſtate for life, the 


tenant in tail alone id ſuſicient. It had been diſputed” before his 
time I ſee Probably the reaſon of the conteſt was what made that 
oaſe of ſome importance and ſome note in the law. Prior to Lord 
Notting hams time the queſtion occurred ſevetal times. Lord Cla- 
rendon and the Mafter of the Rolls and the Chief Juſtice held, that 
an equitable recovery barred all equitable remainders. Lord Bridg- 
man doubted: he thought, there could be no ſuch thing. The Chief 
Fuſtice andthe Ma/ter of the Rolls and Lord Clarendonthoughta deed 
would da- Ido not know, why that was not adhered to, but that it 
makes more;profit to the conveyancers. Lord Bridgman's doubt made 
it come before Lord Nottingham. He decided, that a recovery was 
quite ſufficient ; that there was no occaſion to have an application 


to the truſtees. | 
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„ en DANIEL v. CRO88. FR 7.200" ch December 
ROSS "the elder, Crof 5 the younger, al Bailey, were in part- — 

nerſhip as bankers at Bath. In March 1791 the partnerſhip 3 

was diſſolved; and i in June, Croſs the elder died. By his will he — 4 
ſubjected his real eſtate to his debts. After his: death an adventiſe- reſt: the part. 
ment was publiſhed, calling upon his creditors to ſend in the par- ee. 
ticulars of their demands to his executrix. In the ſame year a new — | 141 
partnerſhip. was formed by the ſurviving partners and other per- 7 8 
ſons; Which continued till March 1793; when A commiſſion of * =o 
Wanne iſſued againſt them. | ee 

| | , ' _ *- 5. ® another part- 
©*-The plaintiffs were creditors of the old partnerſhip by notes formed 4 
iſſued in 1790 for money paid into the bank. Theſe notes were — 4 
made payable a certain number of days after ſight: but it was un- notes of the | 


derſtood, that they were to remain a longer time; and they bore 
an intereſt of 3% per cent. The intereſt upon theſe notes had been 
paid by the new partnerſhip ; and they had re-iſſued ſeveral of the 
common caſh notes of the former partnerſhip. The debts of the 
old partnerſhip, at the diſſolution, amounted to 197,000/. Their 


3 


effects and money due to them were calculated at 203, oo0 4. * 
». | 
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nerſhip, and 
paid the inte- 
reſt of thede- 
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292. WMatb v. ew, 1 P. Will, 682. — v. Ming, 
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& Ve. 265. Tn Names v. Sutton, Chan, before Lord Hardie, 24 
Fan. 1753, MS8. after the death of one partner another was taken 
io; and the debts were carried into the ne partnerſhip : the de. 


Aion recognizes the diſtinction; that to relieve the eſtate of the 


| ere of * min 


deceaſed partner from debts of this nature ĩt is abſolutely neceſſary, 
that the notes ſhould be called in _ k * 


w ” 
= 


Mr. Mangfebd « and Mr. Richards * the PREG "=" 
partnerſhip having been eſtabliſhed,” and having paid intereſt upon 


| theſe notes, and re-ifſued notes given by the former partnerſhip, the 


atis mpt to charge cs eſtate of a former partner is new. When he 
died, the old partnerſhip was ſolvent. | The diſſolution became by 


| his death notorious to all the world. The plaintiffs never thought 


of making a demand, when the advertiſement appeared upon the 
death of Croſs; and they dea with the new partnerſhip. Thisis 
not like the caſe of a bond or an expreſs engagement by two part- 
ners. Lane v. Williams i is A very ſhort note: there was no new 
partperſhip or new credit given. In Heath v. Percival there was a 


Joint and ſeveral bond. In Facomb v. Harwood the intereſt was 
"ap Paid by the repreſentative of the deceaſed partner (a). In Fore: 


V. Sutton, Lord Hardwicke relies upon the circumſtance, that the 


e144 furviving partner was executor of the deceafed partner, and the 


Intereſt was paid by him. If the perſons intereſted in the eſtate of 
| Lroft knew theſe notes were out, they muſt have ſuppoſed the claim 
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abandoned. The new houſe took upon them the "debts of the 
Ad; payinginterelh s kaut, and n the caſh notes 
from time io lim. 


Babe Tbe tereſt nicht have heco paid by the new firm as 


oy agents of the did fix, As to their ſolvency at the diſſolution, the 


debts nearly. equalled. the amount of their effects; and non conſtat, 


* that allzhe monty due ta them. could he zeporened. 


* were. en od i rene rum. 
oy 14 Lora 


oy 
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Quad: <hantety; | 


| Lind Chantcnuton—Theſ notes I take to be ſecutinios For 
money dorrowed by; the partners (aha then how can receipt of 
intereſt fram the ſurviv ing partner, no matter whether a new part- 
nerſhip or not, Aiſcharge the eſtate of the deceaſed partner? I de 
not apprehend, they could come upon the new partnerſhip, or that 
the erevitory of the new partnerſhip would permit them. They 
come quite regulatly upon the allets of Ci poſſeſſed by the new 


the effeQaof the old partnerſhip, not upon .the effects of the new 
partnerſhip... The effects of the old partnerſhip are the effects of 
Cr and part of che effects of the new partgerſhip. Crgſi's af- 
. eee ee Wan. FINER! f 


MOSS v, MATTHEWS. 


act of parliament had been obtained in the laſt ſeſſion for 
the fale of a deviſed eftate, under the direction of the Court 
upon-the report of the Maſter, that it would be for the benefit of 
the infant deviſees. Accordingly by articles dated the 3oth of June 
1796, Moſs contrafted with the truſtees for the purchaſe of the 
freehold and inheritance for 24,0007., making a depolit of 24001. ; 
the purchaſer to be let into poſſeſſion the roth of Ofteber following; 
and be covenanted, that in caſe of default in payment of the reſi- 
due of the purchaſe-money upon the th of November 1796, the 
depoſit ſhould be forfeited, and the contract ſhould be void at law 
and in equity, and the truſtees ſhould be at liberty to re- ſell the 
premiſes; and the deficiency at fuch fale, and all coſts, charges 
and expences, attending the ſame, ſhould be defrayed by 10, his 
heirs, executors, and adminiſtrators. The abſtract of the title was 
delivered on the 28th-of Fuly, The remainder-of the purchaſe- 
money was not paid. On the 7th of November the purchaſer filed 
a bill, ſtating, that he found objections to the title; and particu- 
larly, that the tenants are entitled to take the crops of corn and 


grain, which ſhonld be produced in the ſeaſon next enſuing, the de- 


| termination of their takings, intereſts or agreements, and after 
having quitted the ſame. The bill prayed an inquiry, whether the 
defendants can make a good title, and what will be a proper de- 


Ie The counſel for the defendant admitted, that in effeR it came to a loan. 
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rſhip, and upon his general aſſets. They are creditors upon | 
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29th Nov. 
gth Dec. 


The bill 
praying an 
inquiry into 
the title and 
a ſpecific per- 
formance, on 
the defend- 
ant's motion 
after anſwer 
an inquiry 
was directed 
as to the 
title, at what 
time the ab- 
ſtrat was de- 
liver ed, and 
whether it 
was ſufficient: 
dut the Court 
would not de- 
cide upon 
any matter of 
relief. 


Relief againſt 
fark of 
the depoſit 
upon putting 
the other 
arty in the 
ame fitua- 


. tion as if the 


Ne had 
en per- 
formed at 
the time 
agreed. 


duction ä 
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entes in chantery. 


dition in reſpett of the loſs;” that will be ſuſtained by the "0 
in reſpect of the adverſe rights of the tenants; and in caſe fuch tile 
can be made out, and upon having ſuch allowance made, the bil 


prayed a ſpecific performance: but if the title cannot be made 
out, or the defendants refuſe to make ſuch allowance, then that the 
depoſit may be returned, and the agreement cancelled.” The an. 
ſwer ſtated the delivery of the abſtract; and that the defendan's de. 
ſired, that if any explanation was pied, they might hear from 
the plaintiff's ſolicitor : that they made ſeveral applications to the 
plaintiff's ſolicitor ; to which no anfwer was returned: at length a 
meeting took place; and the plaintiff's ſolicitor acknowledged, 
that the money was not ready; ; as two perſons concerned with the 


_ plaintiff in the purchaſe were not ready with their proportions ; and 


after the bill was filed, the plaintiff informed the defendants, tha 
the money was not ready. The defendants had given notice to the 
creditors of the deviſor, that they would pay them 70007. 


3 Attorney Seer | and Mr. . Hubberfl fo 7 is af endant _ 


chat it might be referred to the. Maſter to inquire, whether the ab- 
ſtrat was delivered, and when, to the plaintiff or his ſolicitor ; 


and whether in time for his uſing reaſonable diligence to be enabled 


to have prepared his conveyance and completed his purchaſe within 
the time limited; whether any and what ſteps have been taken by 
the plaintiff or defendants towards completing the purchaſe ; and if 
the Maſter ſhall be of opinion, that ſuch abſtract was ſo delivered, 

that the defendants may be at liberty to retain the depoſit- money, 


and to re · ſell the eſtate according to the terms of the contract; and 


that the coſts of ſuch reference and of this application may be paid 


by the plaintiff, and that his bill may be diſmiſſed with coſts. 


Solicitor General and Mr. Wetherell for the plaintiff —This appli- 
cation is totally againſt practice. It is a motion by the defend- 
ant upon. the foundation of his anſwer to ſtop the cauſe, and have a 
decree of his own choice. He will not ſubmit to the decree prayed 
by the bill, but deſires another. It is an eftabliſhed rule, that the 
Court will not make a decree upon motion, Lord Thuriow in ſuch 


A caſe ſaid, it would bring the Court under the neceſſity of diſ- 


cuſſing the merits of the cauſe upon motion without evidence. 
This condition is in every ſale by auction. 


MVSEVM 
IRITANNICVM 
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Caſes in Chancery. 788 281 
Lord ron dos pray by che bill, that, it may be re- #796. 
ferred to the Maſter to ſee; whether a good, title can be made. 2 
Can a perſon, who is a purchaſer, and has filed a bill for a ſpecific . 
perfor e and an inquiry as to the title, object to the defend - 
ant's coming into court and concurring with him in that refer- 
ence? Shall I enable him to run the whole courſe of proceedings, 
till the cauſe is fit to be heard, upon the ſimple queſtion of a re- 
ference to the Maſter, ia which the defendant agrees? I fee no ob- 
jection to a reference to the Maſter as to a good title: all the reſt is 
more; than I can do upon motion: but I have no objection to add an 
inquiry, when the abſtract was delivered. I do not mean to make 
any order, that ſhall import any deciſion upon the cauſe : but if 
the purchaſer means fairly, it is impoſſible he can object to this. I 
am not now taking up the conſideration of the forfeiture. Adding 
an inquiry, at what time the abſtract was delivered, aſcertains a 
point in the cauſe in the only way, in which it can be aſcertained. 
do not preclude you from reaſoning upon the point of compenſa- 
= I am not going into the circumſtances, whether material or 
1 . have a right to be heard upon them, however imma- 
but you have no right to delay. I do not make a decree, 
nor —_ the proceedings in the cauſe : but by this inquiry I aſcertain 
two points, both material, which it is obvious can only be aſcer- 
tained'by the report of the Maſter. 1 do. not by this order preju- 
dice the queſtion of compenſation; z which 3 is perfectly 'collateral : 
but I will not ſuffer this perſon, having entered into ſuch a contract 
for a purchaſe, to ſpeculate upon the preſumption, that the Court 
will afford him as long a time as he pleaſes for the payment of his 
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Refer it to the Maſter to inquire, whether a good title can be 
made, and at what time the abſtract was delivered, and whether 
the abſtract delivered was a ſufficient abſtr.Q. 

— 
6 <4 dM - 
| An order, chat the Maſter Gould 3 die in RET was ob- 
tained upon the motion of the defendants ods 505 the 1 

he report ſtated, 2 the A can make a ale e J 

and that an abſtract of a good title was delivered in due time: vis... 


upon the 28th of July. The plaintiff did not attend delore the 
* 4 AI W 4; . n 
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Caſes 165 un 


Upon th& report and affidavits the motior! was renewed, that the 


* defendants might retain the depoſit and re-ſell the eſlate; that the 


Pill might be diſmiſſed with coſts ; and that the coſts of the refer. 
ence and " _ rhe applications PE be paid by the plaintiff 


_The motion was ſupported by affidavits of the facts ſtated by the 
anſwer ; and that Parkinſon, one of the perfons concerned with the 
plaintiff in the purchaſe, had been employed in parcelling out the 
eſtate, and knew the right of the tenants to the way-going crops, 
aud that it was the cuſtom of the country; my * N had per- 
1 informed himſelf on the WET | | 


The affidavits for the plaintiff ſtated, that he 1 "A purchaſe 
LIE. the perſuaſion of Parkinſon and another; who were to be in- 
tereſted with him in thirds; and that he was e with his 
money; but they were not. „ 


For the plaintiff it was 11 that the bill. was proper, as aer! in- 
ſiſted on retaining the depoſit: but they could only inſiſt on being 
placed in the ſame ſituation as if the contract had been performed 
at the time! : it was a mere forfeiture momine Sane... 


hh 


11 tod 


2 e I, is ornate but t there. 5 this cir- 


eating 7 that you waited till the day the farfeiture was incur- 
red, and kept the bill! in your pocket to have that protection. 


de ————ů— ̃ eee 
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An offer was then made by the plaintiff to pay the remainder of 
the purchaſe- money at Lady-day, either, at the option of the defend- 
ants, in money with intereſt from the Sth of November 3796, or 
in ſtock, to be computed according to the value of {togk at that 


time, with the dividends, that would have ; accrued z, and to pay 
all the coſts CY the tant Aion. FF by 


om -- —_— = 


Lord CHANCELLLOR. re offer I thick! a REIT one ; becauſe 


it comes very near what wotild be the ultimate juſtice of the caſe. 


It will place the Gefendanits if the Tame firtuatten, as if the contract 


had been performed on the 5th of November. I think, they cannot 


be hüt by it; and there müſt be 1 litrks corifideration' for the . 
plaintiff. I Mall wake the” order accorfitigty 7 adding only this 
term; that in default ef performing the alternative the bill ſhall . 
be diſmiſſed with coſts : then the defendants will have the depoſit, 
66 22 „ 
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on > MITORELL. d. "BOWER. 


> 


_ . by bis. mill appointing his wiſe. June, his wes 
5 Samuel and Benjamin, and Richard Milnes, joint-executors, 


gave to his ; daughter Fane Bower the fam of 20001., and to the 
infant, with which his wife was then, with- child, 20004. : which 
20001. each he directed to be paid them upon their attaining the 
of 21 or upon their marriage; with ſurvivorſhip between 
them in caſe of the death of either before the time of payment; 
and in caſe of the death of both before the time of payment be 
gave the faid. two ſums to his ſons Feremab and Samuel Bower. 
He gave all the remainder and reſt of bis perſonal eſtate and effects 
to his ſons, Jeremiah and Samuel; to be paid them upon their at- 
taining the age of 21 years, ſhare and ſhare alike. Then appoint- 
ing bis ſaid executrix and executors joint-truſtees for the direction 
of and paying his ſeveral children their reſpective fortunes upon 
their ſeveral attainment to the age above ſpecified he declared, that 
it was his requeſt, that his ſaĩd wife ſhould keep houſe after his de- 
ceaſe, and that all his children ſhould live with her, till they arrived of 
age, or the daughter or daughters be married; and that ſhe. ſhould 
receive and be paid every year for their education and maintenance 
the ſum of 50 l. a- piece from every child's reſpective fortune; and 


- 


gth, 12th, 
14th Dec. 


Upon the 
ground of an 
expreſs main- 
tenance and 
other indica- 
tions of the + 
intention the 
Lord Chan- 
cellor inclin- 
ed to the opi- 
nion, that the 
rule for inte- 
reſt upon a 
legacy, given 
by a parent to 
a child, till 
the tine of 
payment was 
not applica- 
ble: but the 
bill of che 
children was 
diſmiſſed 
upon circum- 
ſtances of ac- 
quieſcence, 
lacheſs, and 
the conſe- 
quent diff. 
culty of tak. 
—— the ac- 


he deſired, that a ſettlement ſhould be made every 1ſt day of 7. 


nuary of the whole; and that the ſame ſhould be ſpeciſied in a 
paper drawn UP; and Pager by exerY one of his executors and 

EXECULTIX. Non 97 707 210T3RY 1 i bs 13% 5 Arian sy 
'Sooll Or en f che will MG Ee $ wife x was de- 


4 of k (68, John Bower. The teſtator died in 1570. His two 


eldeſt children Jertmiab and Samuel lived With their mother, till they 
attältled the Age ef 21 * the two yourizelt Fr and Fane lived with, 
her till her death u 1785; at which Ume Fane was of the age of 1 19,% 
and Fobu Wal 17. A beide ment took Place in 1775 between the 

AO Aud Benjamin Bote, the brother and ſurviving partner of 
the teſtator; who took to hlinfelf the ſtock and the debts due is 
ald froth the partnerſhip); and gave a bond to the other executors 
for 13,3794 427. 24., the balatice awarded by thoſe, who audited 


the, partnerſhip accounts. In 1779 Benjamin Bower in conſe- 


45 — & 


l upoh his bond. When 
14 


the reſiduary legatees attai 


— 


quence of the troübles In "America became : bankrupt, after _ 


| abs 
1796. 


Mees 51 the legacies of the two youngeſt children and the annual ſum o« 
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they lived with her; and after her death that ſum was annually 


che age of 21 received the legacy and en a releaſe. 


againſt the reſiduary legatees and Richard Milnet, the ſurviving ex- 


cation. 


_ the defendants aſſured them, they were not entitled to intereſt; 
and that the opinion of counſel had been taken, and was againſt 


Caſes in Chancery. 


211 SY, 


the age of 21, the executors, retaining a ſum ſufficient to anſwer 


gol. for the maintenance of each, while under the age of 21, di. 
livered what remained to the reſiduary legatees. The mother re. 
ceived gl. a year each for the maintenance of her children, while 


paid to John and Fane Bower," while they continued under ape, 
The ſon went into the army; and each of them upon attaining 


| Fane Bower married Mitchalt; FAW in 1794, Samuel and 
Benjamin Bower the acting executors being dead, the bill was filed 


ecutor, by Mitchell and his wife and Jobn Bower, claiming intereſt 
upon their legacies from the death of the teſtator to the time, when 
they were paid, and that the releaſes might be ſet aſide; ſubmitting 

to allow what had been end on INE of maintenance and edu- 


The bill charged, that when the plaintiffs received their legacies, 


the claim. The plaintiffs alſo charged, that they ſigned the re- 
leaſes, the defendants NY to pay 0 the bares mae to Wem. unleſs 
* would do ſo. R 2 


The defendants reds; evidence, ha the 16a Ju from the 
age of 15 or 16 till 21 expreſſed in various converſations the hard- 
ſhip of the intereſt not being intended to be paid; and one of the 
deponents expoſtulated, with her for being: unxeaſonable; as the 
property of her father had been impaired. by loſſes. About four 
years after ſhe attained 21 on her return, from Londen ſhe men- 
tioned, that ſhe and her brother | had taken counſel” 8 opinion upon 
their right ; 'F and ſhe declared, ſhe thought, ſhe had a a right to in- 
tereſt; and ſhe aſked her aunt, one of the ; deponents, f for A copy of 


her father's will 3 and after peruſing it the declared her opinion, 
that her father did not intend them to hare intereſt; but if they 


could get ĩt, they thought, they ought to, ary, for! it. 


"Attorney General and Mr. Seafe 25 the tek 72 ined on the 
nt to a 


child, 
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Gates: in Ehanetty: 285 5 


child, e day, without any direction 4s to intereſt. 1796. 
— — 


carries intereſt by way of maintenance. They infiſted, that under fene 
4 N the n n to > be ſet aſide. e v. 


Bow. 


n 1 Mr. 1 Camplell for the Fn —The rule 
in this caſe is to give intereſt by way of maintenance, not as in- 
cereſt; aud it does not apply, wherever there is a proviſion for OY 
maintenance; particularly a limited ſum. The Court bas always 
proceeded upon the ground ſtated in Heath v. Perry, 3 Alk. 102. ; 
chat in the caſe of a child, let the teſtator give the legacy how he 
will, © either at 21 or at marriage, or payable at 21 or payable at 
u marriage and the child has no other proviſion, the Court will 
«give intereſt by way of maintenance; for they will not preſume 
the father + ga or ſo a e as to 1 a child 
aun | a Ps + | 
. ien 
[The TY this for the plaintiffs x muſt be, that e are 
to have a maintenance : but the teſtator having provided a main- 
tenance has not left them th@ inference ; and they muſt inſiſt on 
an intended accumulation. In locking through the caſes I do not 
find, when it was firſt determined, that a legacy by a'parent to a 
child, payable at a future day, ſhould carry intereſt, 'though not 
expreſsly given. The firſt place, in which it is mentioned, is 
Chambers v. Cotchett, Freem. C. C. 116. a book of no great autho- 
rity hut it appears from the A/torney General v. Thompſon, Pr. Cb. 
437; to have been the ſettled rule of the Court in 1712: the ſame 
caſe is in 1 Eg. Ca. Abr. 301. in nearly the ſame words; which in- 
duces one to think, as it is generally ſuppoſed, that the author of 
1 Equity Caſes Abridged and of Precedents in Chancery 1 is the ame | 
perſon. In Greanhill v. Woldoe, Pr. Ch. 367. there is the ſame | 
doctrine, and iti” Harvey v. Harvey, 2 P. Will. 21. In Dormer v. 
Tomlinſon, th June 1733, the teſtator gave a legacy of 100“. to a 
daughter; who brought her bill for the legacy; and the Court de- 
creed the ſame with intereſt, from the death of the teſtator : A855. q 
note of Mr. Capper. © Then came Palmer v. Maſon and Green v. ; 
Belchier, 1 All, 505... hich are not immediately upon the | point ; 
but in che latter the rule is expreſsly laid down. Ia Hearl v. 
 Greenbank, 3 Ak. 695. 1 J 298. there being an expreſs pro- 
viſion br maintenance, it was a; chat abe wo, \principle d 0 not ; 


apply. * OW << 6 
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Portions under 
a ſettlement for 
younger chil. 
were in- 
creaſed by the 
will of the fa- 
ther: there be- 
ing an expreſs 
maintenance of 
2 per cent, upon 
the original por - 
tions, the rule 
— intereſt 
pon the lega- 
= Cong not 
apply: but the 
rt continued 
the 2 per cent, 
is” 
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la Lady v. Long, where leſs intereſt than 4 you cent. n 
your ad would not give more (#) 1 


fas give 


As to the Ty when 5 . rn hs. age of 21 in 
1786, the queſtion of their title to the intereſt was agitated. It is 
clear, ſhe was aware, that queſtion might be raiſed. The Court 
favours ſuch agreements in a family. — v. e 1 All. 2. 
E v. 1 2 All. 587. 


a * Arbe diſttor mearit 15 ſame thing as to the intereſt of 
the legacies to theſe children, as he meant with reſpect to the in- 
tereſt of the reſidue given to his two eldeſt ſons. If the mother had 
lived; the would have had 5ol. a year from each of them. Sup- 
poſe an application, had been made to the Court upon her death, 
there muſt have been an appropriation of the legacies ; which 
would have determined this queſtion. It would have been impoſ- 


ſible to contend, that they would not have been entitled to the ſur- 
1 or the — upon that r HER 


-& 


Upon the ſceond point, the principle i is ally! laid down in Ea 
v. Thornbury, 3 P. Will. 126. The party releaſing muſt mean to 
part with a-right, he has, or to waive his claim, where he doubts, 
whether he has a right or not. ol, 5 job 


(a) Long v. Long, Chan. 14 Nov. 1796. By the ſettlement 15,0007. was ſecured to the 
younger children of Sir James Tilney Long, payable at 21 or marriage, with maintenance at 
the rate of 2 per cent. till payment. Sir James by his will, there being three younger children, 
directed, that the portion of each ſhould be increaſed and made to amount to 10,000). ; and 
he directed, that the additional ſums of 5000 J. ſhould be paid at the ſame ages, days, and 
times, as their reſpective ſhares in the 15,0000, es the Etcloment. . 


Tbe younger children preſſed for intereſt at the rate of 4 per cent. upon the additional pr 
tions. On the other ſide it was contended to be an increaſe of capital only. 7 


The Lord Chancellor decreed, that nh ay pos ll 
capital. 5 . 


Asto the general ae, his Lordſkip expreſſed himſelf thus : 


I take the rule of the Court to be, Rn oy: payable at 21 or 
«« marriage, if there is no proviſion, the Court will raife intereſt to ſupply what it is quite 
«« fair to conſtrue a mere miſtake. It is the duty of the parent to maintain the child: that be 


meant to execute it, is proved by the legacy. But I do not believe, a caſe can be found, 


«« where the child having a proviſion, the Court has conceived that rule to apply; and a pro- 
« yifion upon the circumſtances ſuch as is equal to maintain the child, The rule ſtanding fo, 


«« addigonal 30001. 
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Lord CHANOELLORD—(f there f is any. —— 2 in the N 
ation, they muſt take it to themſelves for not bringing the bill 

ſooner. I much doubt, whether there could have been an appro- 
oriation, upon the particular peuning of this will; which gives an 
abſolute diſeretion to the executors to continue all the fortune in 
trade and to make up annual accounts. In Hearl v. Grrenbanl 

chis was ohe of the points made. The peculiarity of this will is, 
that there is a clauſe of ſurvivorſhip between theſe legatees upon the 
death of one before the time of payment: if both ſhould die, 
their legacies are given over to the two eldeſt ſons, and in effet 
fall into the reſidue. Suppaſing 4 per cent. to be taken as the rate, 
in the caſe I put of the death of one, what is to become of that ea 
the ol. ? Would it go to the ſurvivor, or be part of the eſtate of 
the deceaſed child? It requires a great deal more of expreſſion in 
the will to make it follow the principal. It is clear, the teſtator 
knew, there would be a ſaving of that intereſt; and at the ſame 


time it is perfectly clear, nothing could velt in any of the children 


to bar the lurvivortklp. | | 
Lord CHANCELLOR. —The claim made by this bill is for intereſt 
upon two legacies of 2000 l. each given by the will of a father to a 


younger child, and to one, of whom he ſuppoſed, as the fact was, 


that his wife was then enſient; who is the plaintiff Fohn Bower. 
The claim is made on the foundation of that rule of the Court, by 


which intereſt is allowed by way of maintenance in the caſe of a 


legacy given as a portion by a parent to a child; and the rule goes 
no farther than the caſe of parent and child (a); ;, and in the caſes, 
in which the Court has allowed that, it has proceeded upon the 
ground of a very natural preſumption, that a father bound by na- 
tural duty to provide for the child, giving a legacy to that child, 

though he poſtponed the payment to a diſtant period, commonly 
the age of 21 or marriage, could not but intend, that that child 
ſhould be maintained; and therefore the Court gives the intereſt, 
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where there is an omiſſion of any direction as to intereſt; I 


oY the intereſt for the maintenance. 


5 * ge 0 v. ahead. which was : a very favourable caſe, as far 
as fayour can weigh and raiſe an inclination in the Court, Lord 


| (a) Cricket v. Dolby, ante 10. 
Haratwicke 
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1796. , Hill. upon the ground of an expreſd maintenance W 
out for that child did not hold, that the general rule of the Coun 

- could apply; for giving” an Expreſs malbtenänce barred the pre- 
ſumprion, that an indefinite maintenance was intended; and barred 
the Court therefore from exetciſiug that authority, it does exereiſe, 

to take according to the rate of ititereſt the fund of intereſt for the 

maintenance of the child. The circumſtantes of that caſe were 
ſuch, as would have induced the Court, if it had not been neceſſary 
to linit the doctrine, to give the child as much, as it could. The 
Portion moved fr6m the mother. The father ran away with her; 
8 and ſoon afterwards was ſeparated from her; and all the Fortune 
HZ Caine from the ttiother's relations. She coticeived} ſhe had a right 

| to diſpoſe of a conſiderable real eſtate. She certainly had a right 
to di {poſe of her money; .and' ſhe appointed 890061. to this child, 

She could expect very little ſupport from her father. The diſpo- 

BM ſition failed a to the real eſtate. The mother had alſo provided 
a af Arche periods according to the age of the child; 

and ſhe gave away from the child the reſidue of the fortune : bee 

Lord Hardwicke thought, where an expreſs maintenance was pro- 

. yided, it was, out. of his power to raiſe the 5 as a fund for 
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"Ti it was, 0 48 in bat Rl Ade W , deride ee the will, 

3 | ſhould be. inclined to bold, that the teſtator intended, nothing 
* more ſhould be taken out of the "bull of his fortune fot the children, 
N tin the portions were payable, than the 17 It goes alike to all the 
COR children. "The two eldeſt fons, to whom tlie reſidue was given, 
e s he meant to cöntinüb We trade. To the two younger children, one 
not then born, 'the other bery young, hie gave defined portions. 

He. left all the adminiſtration of his affairs to his wife and two bro- 

thers ; one of whoth was ris partner. He gave them the care and 

1 of all his children; ; and this cireumſtance occurs; 

at with regard. to theſe tb Portion of 20601. there is ſurvivor- 

ſhip between them, if one dies before 21 or matrisge. It is quite 

clear, he intended, all he gave to thät one, ſhould go over to the 

other in caſe of death before 21 or mütriage: hut if the intereſt is 
allowed upon that, that intereſt neceſſarily would become part of 

the perſonal, ate of the child dying. =o it's not neeeflary to 


(a) Ante 17. wk 8 v. Timm, 1 P, Will 66, That ah 5: with ſowe 
degree of diſapprobation from Lord Hardwick in Heath v. Perry, 3 4th. 103. 
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NO the point upon the conſtruction of the wilt merely. 


2796. 


throw it out as apoint, that might have been liable to a great jp Mirenrs 


of doubt, and was open to great argument but theſe circumſtances 
have occurred. The mother died. The children fall under the 
are of the uncles. © Each attains the age of 21; and with regard 
to the eldeſt of them, this queſtion having been diſtinctly agitated 
jn the family, the frankly ſettles an account with her uncles, and 
gives a full releaſe. Two years afterwards, when the ſon, who 
went into the army, came of age, the ſame thing was done with 
reſpe& to him. It is clear, both of them had been maintained. If 
I was opinion, that they were entitled to the intereſt, I ſhould be 
under the neceſſity in decreeing the intereſt to them to give a di- 
rection to inquire, by whom they had been maintained, and what 


Bow 


had been expended in their maintenance; and that account being 


had, if the expence had de fa coſt more than the gol. a year, there 
muſt have been a deduction from the 80/. a year, the intereſt of 
their legacies. It is almoſt of neceſſity to ſuppoſe, more than 5o/. 
a year was expended as to the ſon, who went into the army; and 
moſt probably as to the daughter. But both being educated and 
maintained, and an account ſettled with their near relations, their 
uncles, the guardians appointed by the father, they come at the 
diſtance of eight years from the time the daughter came of age, 
and make this demand. They filed no bill, till both the uncles 
are dead. In ſtrictneſs I ſhould have been obliged to direct that 
inquiry, and to have made a deduction, if more than 50 l. had 
been expended. That inquiry is now totally impoſſible. Upon 
that ground therefore the bill ought to be en do not 
a it is a caſe for * * 
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11248874 METC4L? by her will, dated the iſt of April 1774, 
gave to Thomas Taylor and Fohn Ru/hworth the ſum of 5001. 

to be inveſted in the public funds in truſt to pay the intereſt. to Eli- 
2abeth Bougſeld for life for her ſole and peculiar uſe ; and from and 
immediately after her deceaſe to transfer the principal to and among 
alland every the child and children of Elizabeth Bougſield living at 
her deceaſe, and to the child and children of any deceaſed child or 
children, to take the ſhares of the deceaſed parents; and if ſhe 
Vol. III. + E ſhould 
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ſhould die Without leaving iſſue, then to transfer the fame to and 
among all and every her brothers and ſiſters living at her deceaſe, 
and fitnilar legacies were given for the benefit of the two (iter, of 
Ehkzabeth: Boitfield and their children. The teftatrix gave to- Fane 
Ward the ſutn of 500 il. in caſe the ſhould be living with her at ber 
deceaſe; otherwiſe that ſam was directed to become part of the rc. 
fidue of her perſonal eſtate. Then reciting, that * Catherine Illi, 
*/an infant, reſides with me now, in caſe the ſaid Catherine 7713, 
* ſhall happen to be living with me at the time of my deceaſe, but 
not otherwiſe,” ſhe gave to the truſtees the ſum of 500 l. in trug 
to lay out the ſame in the funds, and to pay the intereft for the 
maintenance and education of Catherine Hbbbs, and to transfer the 
principal to her at her marrihge or age of 21 for her own benefit, 
with limitations over to her father and mother and theit children in 
caſe of her death under 2 and 2 


— dated the 2 30% April 1556.4 W Whereas I have by my ſaid 

< will given Miſs Fane Ford, who then reſide with me as a com- 
<;pahion, :5oo!. in cafe ſhe ſhould happen to be living with me at 
the time of my deceaſe; but the ſaid ane Ward having left me, 
<«(:that legacy is at an end; and I do hereby revue the ſame ; and 
„ inſtead thereof I do give the like legacy or ſum of 500 l. unto 
% Miſs Sarub Allen now reſiding witch me. as a companion, in cafe 
4 ſhe Mall be living with me at the time, but not otherwiſe; and 
in caſe Sarab Allen ſhould not be then living with her, ſhe gave that 
legacy over. Then reciting the legaoyzgiven by the will for the be- 
' nefit of Catberitie Hobbes, the gave the truſtees the farther ſum of 
* 5007. upon the like truſts for the benefit of the faid Catherine 
© Hobbs, to be paid her at ſuch time and manner as the ſum of 
Fool. before mentioned is by my will directed to be paid to her;” 
and in caſe of her death before ſhe is entitled to receive the ad- 
ditional ſum, then upon the ſame truſts and for the ſame perſons, 


as directed by the will concerning the legaey of 2 thereby 
given. 


Codicil dated the ioth of March 1480.—The teſtatrix recites the 

legacy given by her will, in caſe Catherine Hobbs an infant * ſhall 
happen to be living with me at the time of my deceaſe, but not 
„ otherwiſe ;” and the legacy of the farther ſum of 5007.” given 
by the codicil upon the like truſts ; and ſhe confirms the faid ſeve- 


* 
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cal bequeſts, * « of the aid ſeveral ſums-of 5001, and 500. making 
together 10004.” She then declares the truſts of the ſaid fund 
for the benefit of Catherine Hobbs till her marriage; and after her - 
marriage for the benefit of her and her huſhand and children; and 
if ſhe ſhould die without leaving iſſue, then upon the truſts declared 
| by wy * and 2 Ik as tO my ſaid venus ſums. 


1 * tho 1 * Moy 1785 Arbe teſtatrix gave to Sarah 
Allen the legacy or ſum of 3001. over and beſides the legacy or 
« ſum of 500. I have given to her in and by my codicil, dated the 
« 23d day of April 1776, in caſe ſhe ſhould be living with me at the 
time of my deceaſe, but not otherwiſe,” She then gave and be- 
queathed to the three children of Elizabeth Bousfield now de- 
<- ceaſed the legacy or ſum of 500. in manner and proportions fol- 
4 Jowing:” vis. 200. to her daughter Catherine Bougfield, 1 gol. to 
her ſon" Thomas Bousfield, and (1504. to her ſon George Bougſeld; 
puyable at their reſpective ages of et years; with benefit of ſur- 
virorſhip upon the death of any under that age; and ſhe directed 
chat the ſaĩd oO. ſhould immediately after her death be veſted in 
the ſaid Thomar Taylor's name as a truſtee, to be laid out by him 
for the uſe of the ſaid legatees in ſome o me public-funds i in man- 
ner and for the purpoſes therein mentioned. | 


'4 \Collicil-dateal he gob of November 1789.—The teſtatrix gave to 
her-truftecs/2200/. New: South Sea Annuities upon truſt out of the 
Aividends,antereſt, and produce, to pay to Sarah Allen * in caſe ſhe 
shall be living with me at the time of my deceaſe, one annuity or 
4 yearly ſum of pal. 107. during her natural life;” and ſubject to 
the ſaid annuity and another ſhe directed the ſaid 22004, to become 
Pure of the reſidue of her * eſtate. 
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| Elizabeth Baugeld died on the 15th of -Fuly 1782, leaving four 


chileren 3 vis. Thomas, George, Catherine Ann, and Harriet; who 
were all/living at the date of the will. Upon the 22d of December 
+1782 Harnier died an infant and without iſſue. Themas died an 
/anfant and without iſſue upon the 26th of December 1789. The 
teſtatria died upon the 5th of April 1794 at which time George 
-Bougfeld and Catherine. Ann Bougſield were the only ſurviving chil- 
den of Hliaabeth Baugeld. Sarah Allen ſurvived the: teſtatrix, 
and lived-with her till her death. Upon the death of Sarab Allen 
the bill was filed by her executors againſt the executrix and reſidu- 
e 0 4 | ary 
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ary legatee of the teſtatrix ; aud the facts appeating ON the 
Maſter” $ _ the cauſe came on TT farther eure 1 


* 


2 Elbe Hed i in (his fe of the  rftaix bur tha didn, not 
b appear by the — * e e 


The queſtions WR as 10 W a . farviviog children of 
Elizabeth Bousfield were entitled to two legacies of 5001. or to a 
ſingle legacy only: adly, whether the legacies. to the family of 
Hobbs could be eſtabliſhed i in the event, that had happened. 


Mr. Ligd for the Plainti ” Mr. . 40 Mr. Hart for the re- 
Abo legatee. Upon the whole of this will and theſe codicils it is 
clear, that the legacy to the Bougfields by the codicil of 1785 is only 
a ſubſtitution for that given by the will. Holey v. Hatton, Ridges 
v. Morriſon, 1 Bro. C. C. 389. 301. Cote v. Boyd, 2 Bro. C. C. 
521. Maggridge v. Tbacl well, 3 Bro. C. C. 517. ante Vol. I. 464. 
Conolly v. Lord Dartmouth, and Bell v. Conway, before the preſent 
Lord Chancellor, 7th May 1796. The circumſtances: of theſe le- 
gatees had varied between the execution of the will and of the co- 
dicil. Where the teſtatrix meant to give additional _ ſhe has 
clearly expreſſed that intention. Knef 

Mr. Graham for George and Catberins Ann Bougffeld.— The will 
and codicil are perfectly diſtin inſtruments. The interval between 
them, was eleven years. The ſtate of the family was much changed. 
The diſpoſitions by the will and codicil are very different. There 
is nothing to take it out of the general rule eſtabliſhed by the caſes, 
that legacies by different inſtruments are preſumed accumulative ; 
and the onus probandt lies on the other parties. | 


| Mafter of the Roll. I mention the firſt codicil, executed in 
1776, in order to remark, that in that firſt eodicil the teſtatrix 
takes notice of a legacy, ſhe had given by her will, and-there add- 
ing to the legacy given by the will ſhe gives expreſsly and eo nomine 
a farther legacy to the ſame perſon. That is not an inſignificant 
_ circumſtance : but it is not deciſive ; for the ſame thing was done in 
one of the codicils in Hooley v. Hatton: but it does ſtrengthen 
the argument of thoſe, who contend, that one of theſe diſpoſitions 


is ſubſtituted for the other. By.the ſecond codicil ſhe does not 


2 any of the legacies. The Wr an upon the 4 
| codicil. 


* 


iv in amn 205 
ws -Thie tienten, thit wok place between the exetutian of 1796. 
| he e of that-codicil,/are materidt. - The legte) given by the Irfee 
will is not given to any of theſe perſons as perſon defipnate, but in 2 3 8 
the charaRter of cbildren living at the death of their mother, in caſt 
at that time they ſhould ſuſtain that character. It is therefore only 
to ſuck perſons as ſhould be living at the death of Eliaabetb Bum | 
feld; which the teſtatrix ſuppoſed would be poſterior to her own. 7 | 
It is neceſſary to conſider, what would have been the effect of this | 
legacy, ſuppoſing the teſtatrix, not acting upon the eireumſtances, | 
that happened, had permitted the will to remain unaltered. Iam 
willing to admit, chat the death of Elizabeth Bousfield in her life 
would not have defeated the legacy to the children: though it was 
proſpective, yet it would have veſted in them ; and the ſhare of one 
of them dying in the life of the teſtattix would have fallen into the 
refidae as lapſed; and then each of the ſurvivors could have taken 
only one fourth. Under theſe circumſtances the is called upon to 
mako a freſh diſpoſition: an event Happened, that would have had the 
effect of taking away the full benefit of the gool. which ſhe ĩintend. 
ell cheſe children to have among them; for each would have taken 
only one fourth of that ſum; and ſhe ſits dow to conſider whit 
ta lo for them. Am I to ſuppoſe; ſhe forgot her will? It is im. 
poſſibhle not to ſuppoſe, ſhe fully contemplated the ſituation of the 
family, and:the operation of the will under the cirrumſtances, that 
happened: After having in the former part of this inftrunierit; 
where ſhe meant addition, ſaid fo, ſhe is ſuppoſed to contemiplate, 
that meaning the 500/. given by the will ſtill to remain la legacy, 
one fourth having lapſed, ſhe gives by the codicil the very ſame 
ſum to the three children, the only children then living; though 
they with one other had been the children living at the death of 
Elizabeth Bousfield. It is impoſſible to ſuppoſe, ſhe could have meant 
any thing more than a diſtribution of that ſame ſum in ſuch man- 
ner, - that the whole might be enjoyed by the three children. It 
muſt not be forgot, that though it is unequally divided, each takes 
Agzreater intereſt, than if ſhe had permitted the will to! remain. Ie | 
was ingeniouſly preſſed for theſe children (and \ we muſt in theſe oP 
caſes refort to ſmall cirtumſtances) that this is not a caſe of aug- 
mentation by the will, but by a codicil: but I cannot think, that 
in this caſe that makes any difference. | The preſumption T raiſe is 
from this; that in the very ſame inſtrument, where ſhe did mean 
additional bounty, ſhe has ſaid ſo; and when I conſider the parti- 
cular circumſtances of this caſe, they are fully ſufficient to rebut 
Vol. III. | 4 F the 
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* general preſumption... I agree fully with Lord Thirlow, . 
it is much too late to contend, that ſimpliciter legacies given to the 
ſame petſon by two inſtruments, bearing different dates, (for that! 
muſt always guard it with ʒ and I hope the Eecleſiaſtical Court wil 
not go on to prove papers without date,) fall not be an accumula- 


tion. Holey v. Harrou is fo fully gone into in Nidges v. Morriſn, 


that it is not neceſſary to ſtate it. It has not eſcaped my attention, 
that in one of the codicils in that caſe, but not that, upon which the 
queſtion aroſe, the teſtatrix uſes the words over and above” 

James v. Semmings, 2 H. Black. 213. ſhews, how very flight cir⸗ 
.cumſtances will be ſufficient to rebut the preſuwption, the law 


makes. There the ſame; queſtion of double legacies aroſe in 3 


Court of Law. By the will an annuity of fol. was given to the 


| wife Catherine Semminge, payable yearly. By the codi eil, * which 


are the remarkable words: © my farther will is,” the ſame annuity 
is given out of the ſame eſtate to the ſame perſon, only pay- 
able quarterly inſtead. of annually. I think, a great deal more ar- 
gument aroſe upon that caſe. than can ariſe upon this; for my 
judgment is, that there is internal evidence in this will and theſe 
codicils, that the teſtatrix had in contemplation the different ſitu- 
ation of the family; that they could not take the whole benefit ſhe 
intended; - and ſhe ſets about making another diſpoſition more be- 
neficial and more definite than before. Therefore I am of opinion, 


ſhe meant the ſecond diſpoſition to be a ſubſtitution for the other. 


The word * the“ cannot weigh in this caſe; for the teſtatrix uſes 


that word as to all the original legacies. 


As to the Claim of the family of Hobbs, 1 cannot get over the caſe 
of Denn v. Bagſhaw, 6 Term Rep, B. R. 512. and ſome before me. 
The words are “ in caſe the ſaid Catherine Hobbs ſhall happen to 
« be living with me at the time of my deceaſe ; but not other- 
* wiſe.” Non con/lat, that ſome other. perſon did not come to live 


with the teſtatrix in the ſame capacity; which I ſee by the codicil 
was the caſe; and probably thatperſon had the very legacy intend- 
eld for Catherine Hobbs in the event deſcribed. Therefore upon 
that and the ſtrong words * in caſe” I could not give this legacy: 


but as that part of the caſe is not reported, and does not ariſe he- 
fore me, I ſhall take 1 no notice of it. | 
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-BAYNHAM v. GUY's HOSPITAL. 


2 Y ee dated the roth ot May 1 72 5, the Marguis of 
B Carnarvon in conſideration of 319d. 105. demiſed to Thomas 
Landon, his executors, adminiſtrators and aſſigns, certain premiſes 
ſituate in Stretton in the county of Hereford ; to hold unto Lan- 
don, his executors, Ic. for 99 years, if Thomas Landon the younger, 
Mary Landon the younger, ſon and daughter of the ſaid Thomas 
Landon by Mary, his wife, and Richard Eikley, or any or either of 
them, ſhould ſo long live, under the yearly rent of 101. That in- 
denture contained the following covenant: F 


: 


we” 400 3» aid "pod 3 for the 8 aforelaid 


« ſigns covenant promiſe and agree to and with the ſaid Thomas 5 


« Carnarvon his heirs and affigns ſhall and will from time to time 
andi at all times bereafter at the requelt coſts and charges. in the 
« « Jaw A the omas Landon his executors or adminiſtrators 
« when and as - ta and within two years to be computed from the 
« day next after the death of the firſt or any or either of the life or 


to att 


« joyed ſhall happen to die renew and make a new leaſe orleaſes t to 
© him the ſaid T, homas Landon his executors or adminiſtrators or 
« 72 or either of them of the ſaid meſſuages or tenements lands 


« tion of theſe preſents and at and under the : yearly r. rents and oo 
4 yenants hereinbefore reſerved for one life or 99 years determin- 
* able upon ſuch life the ſaid 2 Thomas Landon his executors or ad- 


e miniſtrators. paying or allowing for a fine income or confidera- 


money and ſo as often and in courſe one after the otheras any of 


« tion for every ſuch life to be added the ſum of 537. 55. of lawful 


_ 

51 Dec. . 
Right of re- 
new3al for- 
eite d by the 
laches of the 
tenant. 
The Court 
leans againſt 
a conſtruction 
for perpetual 


renewal, an- 


leſs clearly 
intended. 


Alegal in- 
ſtrument is 
nat to be 
conftrued 
the acts of 


a 


« * for the better encouragement of huſbandry and improvement 3 
« of the ſaid lands and premiſes doth for himſelf his heirs and aſ- 77 gw? . 


6 lives by which the ſaid id premiſes are ſhall or or hall or may be held and ene © ad en- 


and premiſes hereinbefore demiſed to commence from the expira- | £4 


« fines be paid or tendered. to be paid unto the ſaid Lord Carnarvon 
« his heirs or aſſigns within two years to be computed from the day 
a next and immediately after the death or deceaſe of any or either 


*.and ag often as one life or lives whereby the ſaid demiſed premiſes 
Ks "ha 


o 


6 * the life or lives i lives in being or r any future life or. li or lives ſhall as before 
« agreed to be renewed die or depart this life Provided ſuch fine or 


of the life or liyes thentofore in being and ſo dying as aforeſaid. 


* 


6 Landon his executors and adminiſtrators that he the ſaid Lord, 2 232. 
He Le. 
A. Ae. 
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1796. © ſhall be held and enjoyed ſhall die or depart this life Provided al. 

| Baran ways and further it is agreed upon by and between the ſaid partie, 
in, © to theſe preſeuts and it is the true intent aud meaning hereof and 

Hosrir at. * of the parties hereunto that if upon or after the death of any of 

raps Fo the life or lives hereinbefore named the faid 7 homas . his 

'* | * E8ecutors or adminiſtrators ſhall refuſe or negle@ to renew the 

- «ſaid leaſe or make application 1 therein or to act in and name one 

« other ifs or lives in the place- and ſtead of any life or lives dying 

| © over and above and more than the time and ſpace of two years as 

1 aforeſaid and thereby alſo negle& or refuſe tender of ſuch new 

+ *leaſeand to pay unto or tender to or for the uſe of the ſaid Lord 

. 1.,-..1 * Carnarvon his heirs or affigns the ſum of 53/. 55. of lawful 

e money for a fine for ſuch life or conſideration for every life to be 

I © hereafter added at or in the church porch of the pariſh church of 

« Stretton aforeſaid and thereof give ten days notice in writing unto 

« the ſaid Lord Carnarvon his heirs or aſſigus or agents for the time 

1 being of ſuch his or their intention and tender then this in- 

«& denture of leaſe and every article clauſe and thing herein contained 
« * ſhall ceaſe determine and be utterly voi and of none effect. 1 


200 


f Aſter the cutter of the leaſe Lord Carnarvon conveyed the de- 
miſed preiniſes in fee · ſimple to the preſident and governors of 
Guy's Hoſpital, ſubject to the leaſe; and ſoon (afterwards died. 
| Thomas Landon, the leſſee, enjoyed the eftate under the leaſe till his 
death about the year 1731 ; and by his will, dated the 11th of 
April 1731 he gave it to his ſon and daughter, Thomas and Mary 
Landon, to be equally divided between them. Thomas Landon, 
the ſon, died many years 2go unmarried. Mary Landon, his ſiſter, 
married George Baynham, and died in 1775; leaving her huſband 
and Anthony and Lucy Baynham, their children, ſurviving. An- 
thony Baynham obtained letters of adminiſtration to his father, and 
died. Richard Eikley, the ſurviving life in the leaſe, died on the 
36 of Oober 1785. Eucy Baynham obtained letters of adminiſtra- 
tion with the will annexed to Thomas Landon, the"elder!” She alſo 
obtained adminiſtration: to Thomas Landon, the ſon, and to her 
mother Mary Baynham, and adminiſtration. ak banged non to her 
father a Baynbam. R 


CE 
enen 9 8182 


No application having been ads for- TERRA the laſs wee 
vious to Huguſt 1786, and no ſtep having been taken in conſe- 
_ of that neglea, Lucy Baynhain cauſed'a written notice ac- 

+ 8 g x C70 #8 17.3 cording 
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8 Cales in Chancery. 15 297 
cording to the proviſions of the leaſe, dated the 4th of Auguſt 1786, 1796. | 
to attend in the church porch. for that purpoſe on the 2 1ſt io be Varmmas 
Gxed on the door of the church of Stretton. She alſo cauſed a copy * 
of the notice to be ſerved upon the agent for the hoſpital; who Hoster. 
upon the death of Eitley procured the tenants to attorn, and re- 


ceived the rents and profits of the premiſes. 


Lab eos attended i to the. notice: but no perſon 
atendiog for the hoſpital, and her applications for renewal being 
rejected, the filed the bill, praying, that the defendants ſhould be 
decreed to grant a new leaſe upon payment of ſuch fine and upon 
ſuch terms as to the Court ſhould wm Juſt and hy 


Mr. Grabom and Mr: Short fir the plaintiff. —The e by 
the Houſe of Lords upon the late caſes from Vreland ſeem to incline 
againſt the renewal of theſe leaſes : Vipon v. Rowley 1774; Kam v. 
Hamilton 1776 ; Bateman v. Murray 1779: but in this caſe the 
plaintiff is entitled by expreſs words to renewal, whenever any life 
or lives ſhall drop; and the delay ariſes from poverty. In Lord 
Rofs v. Worfop, 4 Bro. P. C. 411. and Rawſlorne v. Bentley, 4 Bro. 
CC 415: a renewal was decreed. Where one part of a covenant 
is in oppoſition to another, and they cannot be reconciled, upon the 
principle of the conſtruction of deeds the e ought to ſtand, and 


the latter to be rejected. 


. Mr. Lloyd * Ar. Stanly for the ee were ee by che 
Court. | 

| Moſer of the Rolls. * ſhall lay the big WE out a the quel- 
tion. They went upon what Lord Lyford calls a local equity. 
They had gone on upon the idea, that a renewal might be claimed 
at any diſtance of time. Lord Thurlow upon the appeal to the 
Houſe of Lords in Bateman v. Murray diſavowed that; and ſaid, 
he could not fitting here adminiſter an equity, which did not ariſe 
upon. the caſe; and the decree made in /rc/axd was reverſed; 
upon which an act of Parliament was procured in Ireland to put an 
end to it. You will ſee a very elaborate judgment of Lord Lifford's 


in V. ernon and e $ n (a). 


4 23 


{a) 2g V, e ao ee. v. dune Verdon and genes; 5 e * 166. 
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Wies in Chancery,” 
1796. I Rrongly- proteſt againſt the- argument uſed by the learne! 
nan Judges in Cooke v. Booth, Cotep. 8 19. as to conſtruing a legal in. 
dcr ſtrument by the equivocal acts of the parties and their underſtand. 
HozraTat. ing upon it; which I will never allow to affect my mind. Tj, 
Aen. 'caſe was ſent to law by Lord Bathurft. © The learned . | 
thought fit to return an anſwer to the Chancellor, that the legal 

effect was a perpetual renewal, upon the ground, that by voluntary 

acts, which the parties might or might not have done, the partie; 
themſelves had put a conſtruction upon it. Mr. ſuſtice 7/8 

ſtated that as his only ground. Lord Mansfield made it his chief 

ground: but that ground was diſapproved by Lorg Thurlow ; and 

is, I think, totally unfounded. I never will conſtrue a covenant 

ſo. I never was more amazed; and Mr. Juſtice Wi//on, who ar- 

gued it with me, was aſtoniſhed at it. When it came back, Lord 
Bathurſt not having retained the Great Seal long enough for it to 

Dome again before him, it came before Lord Thurlow ; who ſaid, 

- that ſitting as Chancellor when he aſked the opinion of a Court of 

Law, whatever his own opinion might be, he was bound by that of 

the Court of Law; therefore he decreed a renewal; but ſaid, he 

ſhould be very glad, if Mr. Booth would carry it to a ſuperior tri- 

bunal. We had a conſultation; and I wrote to Mr. Booth upon it: 

but he being only tenant for life, refuſed to appeal. There ſtands 

the caſe of Coole v. Booth. I ſee, I have put a note to that caſe, re- 

ferring to Tritton v. Foote, 2 Bro. C. C. 636; which is a poſitive 
determination againſt the claim (a). I collect therefore from theſe 

eaſes this; that the Courts, in England at leaſt, lean againſt con- 

ſtruing a covenant to be for a perpetual renewal, unleſs it is per- 

fectly clear, that the covenant does mean it. Furnival v. Crewe, 

3 Ath. 83., which is relied on in Cooke v. Booth, had clear words for 

a perpetual renewal; which made it impoſſible to conſtrue it other- 


In this caſe how could it be upon the death of the firſt life at 
the expiration of theſe preſents ?? Thoſe are extraordinary 
words. The conſtruction for the plaintiff is, that the leſſor will 
renew, whenever any life or lives ſhall drop; that it does not ſay, 
that if they come at the end of the third life, they may not have 2 
renewal. I admit it upon that clauſe: but ſee the proviſo, that fol- 
lows ; that if upon or after the death of any of the life or lives the 


na ©  * 


{a) See Bridges v. Hitcheeck, 1 Bro, P. C. . 
0 Ox f Coe ? ſaid 


ſaid Thomas Landon, bis ee 8c! thall refuſe or neglect to re- 

w, Ke. Whatever doubt there may be upon the firſt part, there 
4 e upon this clauſe 3 unleſs. it is argued, that Lord Car- 
narwon: not taking advantage of it proves, that he did not underſtand 


it ſoz but I lay out of the caſe the conduct of the party not avail- 


ing himſelf of that clauſe.. I cannot argue, asthe Court of King's 

Bench did in Caoke v. Booth; and am clearly of opinion, the leſ- 
{ce has not entitled himſelf to the benefit of the covenant ; and they 
might, if they pleaſed, have ejected him for not applying, when the 
firlt life dropped. Therefore the right of renewal is forfeited ; the 
plaintiff has no claim here; and the bill muſt be diſmiſſed. 


HALES v. MARGERUM. 


AMUEL RUTTER by his will gave to his executors 10007. Con- 
80 ſolidated Bank Annuities upon truſt * for the ſole uſe and be- 
« nefit of my daughter Elizabeth Tichborne, the ſame not to be ſub- 
« ject to the debts, inoumbrances or control or engagements, of her 
« huſband Robert Tichborne, or any other huſband ſhe may here- 
« after be married to; and all intereſt and dividends, which ſhall be- 


come due and payable for the ſameafter my deceaſe, ſhall be paid 
6 46 han for her own ſeparate uſe and benefit only; and her own. 


« receipt notwithſtanding her coverture ſhall be to them or either 
a of them a ſufficient diſcharge during her life ; and whenever ſhe 
« ſhall happen to die, the ſaid 10004. Annuity Stock ſhall be abſo- 
« lutely in her own power to diſpoſe of by her laſt will and tefta- 
« ment or any deed or writing purporting her laſt will and teſta- 
ment to any perſon or perſons or to any purpoſe or purpoſes, the 
« ſhall think proper; her being under coverture at the time of her 
death or any other reſtriction or pretence to the contrary in any 
manner notwithſtanding : but in caſe of failure of any ſuch diſ- 


© poſition or appointment then and in ſuch caſe the {aid 1000 J. 


« ſtock ſhall devolve to and become the right and property of my 


« erand-daughter Elzabeth: Tichborne, to be paid or aff gned 


and transferred to her ſo ſoon after the deceaſe of her mother as 
the ſame can conveniently be done.“ 


1 


Elizabeth Tichborne, the grand-daughter of the teſtator, married 
| d ſhe died in the life of her mother, the daugh- 
1 ter 


Milliam Evereſt ; an 
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Teſtator 
gave 1000 . 
ſtock to a 
married wo- 
man for her 
ſeparate uſe, 
and when- 
ever ſhe 
ſhould die, to 
be abſolutely 
in her own 
power to diſ- 
poſe of by 
will or writ- 
ing purport- 
to be her 
will to any 
perſon or 
perſons, pur- 
poſe or pur- 
poſes, ſhe 
ſhould think 
proper : but 
in caſe of 
failure of any 
ſuch diſpo- 


ſition or ap- 


pointment, to 
go over: 
this is not a 
power, but 
pe puny 
gift, quali 
ned only to 
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uſband upon 
the death of 
his wife ; 


- therefore it 


poſſed by ge- 


' neral words 


in her will. 


_ Rutter, 


Caſes in Chancery. 
ter of the teſtator; who by her will after giving ſome legacies oro. | 
ceeded thus: All my freehold meſfaages, lands, woods, and he 

« reditaments, and alſo all my flocks, funds, ' monies and ſecy. | 
e rities, and all other my real and perſonal eftate and effects wh... 
« ſoever I give, deviſe and bequeath, the fame reſpectively unto and 
to the uſe of Samuel Margerum,” his heirs, executors, adminiſtra. 
tors and aſſigns, reſpeQively upon truſt for the benefit of ſuch of 
her three grand-children Elizabeth, Frances, and Robert, Every, a 
ſhall live to attain the age of 21, as tenants in common, and to 
their, her, or his, heirs, executors, adminiſtrators and aſſigns, re. 
ſpectively; the iſſue of any dying under 21 to take the ſhare of the 


| deceaſed parents; with ſurvivorſhip upon the death of any, and x 


limitation over upon the death of all, her ſaid grand-children under 
age without leaving iſſue. 


Elizabeth E vere mar ded Charles * 


The object of the bill was to 8 the benefit of the diſpoſition 
made by the will of Elizabeth Tichborne ;- and the queſtion made at 
the bar was, whether ſhe had by her will executed the power of ap- 
pointment over the 10001. ſtock bequeathed 0 the will of Samuel 


— 


The caſes cited were Sir Edward Clere's Caſe; 6 Cb. 17. b, Ex 


Parte Caſwell, 1 Ath. 559. Andrews v. Emmot, 2 Bro. C. C. 20). 


Buckland v. Barton, 2 Hen. eren 'F 3 6. and 1 v. Standen, 
{ante Vol. II. 589.) 'Y 8 fs 


Maſter of the Rolls. —l 3 my opinion in this cauſe with 


| ſome expectation of the final determination of Standen v. Standen; 


which is gone to the Houle of Lord dN 


T have no difficulty upon this caſe; "for it is ſtronger than even 
Standen v. Standen; and I am clearly of opinion, that under the 
words of the will this ſum of 10001. Bank Annuities was to all in- 
tents and purpoſes the abſolute property. of this married woman, as 
fully as any married woman can enjoy an abſolute gift, and merely 


qualified in reſpect of her ſituation as a married woman, leſt upon 


her death it ſhould go to her huſband. Upon that ground it is out 


of all the caſes; Andrews v. Emmot, Buckland v. Barton, and 


Standen v. Standen, The . is, whether the had a mere 


0 e v. Sanden has been fince afirmed. 


J 


7 Power, 


Euſes in Chancery. 

power, and whether the general words, the has uſed in her will, are 
an execution of that power, and are ſufficient to ſhew, the teſtatrix 
intended to comprehend the ſubject. Andfews v. Emmot is a leading 
caſe upon this point; and has perfectly and clearly eſtabliſhed, that 
to execute @ power there muſt be a direct reference to it, or a clear 


reference to the ſubject, or ſomething upon the face of the will, or 


independent of it ſome circumſtance, which ſhews, the teſtator 


could not have made that diſpoſition without having intended to 
comprehend the ſubje& of his power. In Sranden v. Standen that 
caſe is fully commented upon by the Lord Chancellor. The will 
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contained only general words; and the queſtion was, whether they 
would comprehend a ſum of money, originally the wife's, which 


the huſband, in caſe he ſhould die without children, had power to 


diſpoſe of, but not if he ſhould have children. When the teſtator 
made bis will, his wife was alive, and the circumſtances might or 


might not change. At his death his circumſtances were ſo much 
reduced, chat without the ſum, over which he had that contingent 


power, there was not ſufficient to pay the legacies. Lord Kenyon 


very properly refuſed to go into that evidence. The Lord Chan- 
cellor ſays, von conſlat, what was his ſituation, when he made the 
will. Therefore in that caſe both Lord Kenyon and the Lord 


Chancellor were of opinion, that his eſtate could not be held fairly 


to 1 the ſum, over lors a ** ee chat power of di 


boden. 


* pon n e 0 + this a al agreeing * 
what is laĩd down in Andrews v. Emmot and Buckland v. Barton, 1 


gift, qualified only as to her ſituation as a married woran, and to 
prevent the huſband from taking as adminiſtrator in caſe of her 
death. If the intereſts of married women are criticiſed, as this 
has been, I do not know, how property could be given to a married 
woman: it would be all power. When this teſtatrix gives all her 
Rock and all her real eſtate, ſhe does mean to include this ſum. It 
muſt be included under the word *© my; being an abſolute intereſt 
an her. I do not now want the GOO of Standen \ v. Standen ; 
—— do not NNE with it (a). 


| 0 Lekies. le, pot. | 
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am of opinion, this is not a tere power to diſpoſe, but an abſolute 
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1797 
Deviſe in fee 


and bequeſt of 


-perſonal eſlate 
to A.; and in 
caſe of his 
death under 
21 without 
leaving iſſue, 
to B.: 


Codicilaffirm- 


ing the will in 


all reſpects 
except by di- 
recting, that 
A. ſhall not 
be entitled 
till 28: 4. 
dying be- 
tween the 
ages of 21 

a and 2 with - 
out iſſue, B. 
Has no title. 
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' SCOTT, . \CHAMBERLAYNE. | 


ARD . deviſed certain — 3 in the county of 

Norfolk to his grandſon Edward Sackville Turner and his heirs 
and aſſigns for ever: but in caſe his ſaid grandſon ſhall depart this 
life before he attains his age of 21 years and without iſſue of his 
body lawfully begotten, then he gave and deviſed; the ſaid mer. 
ſuages, lands, tc. to his grand-daughter, to hold for her natural 
life; and after her deceaſe to the heirs of her body, as tenants in 
common and not as joint-tenants: but in caſe both his ſaid grand- 
children ſhall, depart this life, before they attain 21 as aforeſaid, and 
without leaving iſſue of their bodies lawfully begotten, then it was 


i directed, that the ſaid premiſes ſhould be ſold, and the produce ſhould 


be given to certain perſons. The teſtator then directed his execu- 
tors to collect all his perſonal eſtate, and turn it into money, and diſ- 
poſe of the produce in paying his debts and legacies, and to pay the 
| ſurplus into the hands of Lord Corawallis in truſt to receive ſuch 
monies and to place the ſame out at intereſt upon public or private 
ſecurity as he thinks fit, until his ſaid grandſon ſhall attain the age 
of 21 ; and that the intereſt. ariſing; thereftom, together with the 


rents and profits of the eſtates, which his grandlon ſhall be entitled 


to by the will or otherwiſe, ſhall be applied in the maintenance and 
education of his ſaid grandſon, till he ſhall attain tl e age of 21; 
and when and as ſoon as be ſhall / attain the age of 21, then upon 
truſt to call in all ſuch ſums of money and pay the ſame together 
with the intereſt due to his ſaid grandſon; which the teſtator 
thereby gave and bequeathed to him} as and for his ſole right and 


property: but in caſe he ſhall depart this hie before he attains 21 


without leaving iſſue of his body, then the teſtator gave the whole 
principal and the intereſt; that ſhould be due, to his gracid-daugh- 
ter, if and when ſnie ſhall attain 215 a8 and for her ſole right and 


property: but in caſe ſhe ſhall depart this life before a1 without 


1 iſſue ene n of her body then he: gave it over. 


= 213 en won. 1: g ob ] 


h By a codicil tho is 1 every part of his will and all 
and every the limitations, uſes, truſts, gifts, conditions, legacies, 
bequeſts, directions and appointments, as to his real and perſonal _ 
eſtate, ſave and except ſuch deviſes, uſes, directions and bequeſts, 
as are hereinafter by him * altered or made void; and re- 

eiting, 


Earex*in Chancery. 


citing; that by his will he had given to his grandſon Edward Sath- 
ville Turner all thoſe meſſuages, lands, tenements, Ic. he declares 
his will and mind to be, and he orders and direQs, that his ſaid 
grandſon Edward Sackville Turner ſhall not by virtue of his ſaid 

ill be entitled to or come into poſſeſſion of the ſaid hereditaments 
or premiſes, i he ſhall have attained his age of 25 years; and 
that his executors ſhall receive the profits of his ſaid eſtates till that 
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time;in caſe his grandſon ſhall fo long live, and after paying an an- 


avity to the teſtator's wife pay the reſidue to his. ſaid grandſon in 
equal half-yearly payments, till he attains the age of 25 years; and 
reciting the diſpoſition of the perſonal eſtate by the will the teſtator 
orders and direQs, that ſuch intereſt and principal ſhall not be paid 
to his ſaid grandſon and become his ſole right and Envy until he 


an OATS: of . Mak, 


6 Sackville Turner attained the age of 21, but died under 
25 without leaving ſue, The bill was filed by the grand-daugh- 
ter and her huſband wich under the limitation over. 


"wy v. Daum, 627 erm Reh. B. R. 397: mas cited. 


Aale, of the Roll. —The plaintiff argues againſt the words of 
the will ; which give it to ber, in caſe the grandſon ſhall die, be- 
fore he attains the age of 21 without iſſue, The eil confirms 
Ks of 21 to. 2 25. "It 195 all the crib words to operate. T here- 
fore unleſs they will have a caſe made, I ſhall dimiſs the bill. It is 
a mere queſtion of law upon a very obſcure will and codicil; there- 
fore I canvaſs every word to ſee, what veſted intereſts there are, and 
what executory deviſes and upon what contingencies. Upon the 
firſt part of the will as to the real eſtate, there is no doubt, Edward 
Saclculle Turner took a veſted intereſt tranſmiſſible, ſubject only to 
the contingency of going over upon his death before a1 without 
leaving iſſue. As to the perſonal eſtate perhaps there may be ſome: 
doubt, whether he had any veſted intereſt in that, till he ſhould at- 
tain the age of 21. It is not ſo clearly veſted in the mean time; 
and'* when? may poſſibly be conſtrued as a word of condition. 


But it is given over only upon the contingeney of his dying before 


21 without ſeaving iſſue. It is true, the teſtator has by the codicil 


ſuſpended the poſſemen, and perhaps taken away the veſted intereſt: 
bat the plaintiff can b in that event of his dying under 21 
3 without 


21ſt Der. 


& _ n ehonerey. 
1796. without leaving iſſue. He forgot to ſay, ire grande ti 
— gg before the age of 25 without leaving iſue, then it ſhall go over, 


©. on Therefore I am of opinion, the plaintiff has no intereſt. But eit; is a 
rn. very doubtful point. I think, the doubt is, whether the teſtatot 
died inteſtate as to that. This codicil cannot be conſtrued to con. 
tain all thoſe words. I cannot carry the will into execution upon 
the bill of this plaintiff. At preſent I am'indined to diſmiſs the 
bill. Let it ſtand till the next term to conſider, whether they will 
have a caſe made. If I hear no more * the bill muſt be dif. 

miſſed, | | 

——— ———— 


| The plint declined going to law. > 5 


24th Fax. Maſter of the Roll. am of the ſame opinion, as I was before. 
The queſtion is, whether the codicil has given the plaintiff any in- 
tereſt ia the event, that has happened. 'Tam ready to declare, that 
nothing is given to her but upon the contingency of Edward 
Sackville Turner's dying under 21 without leaving iſſue; there- 
fore I am not called upon to declare more than that. The will gives 
It to her upon a contingency, which has not happened. The co- 
dicil poſtpones either the veſting or the poſſeſſion, (Ido not care 
which,) as to the grandſon till the age of 2. Ho 1 do no more than 
diſmiſs this bill; leaving the executors of Edward Sackville Turner, 
the parties, who dlaim under his will, or the next of kin of the ori- 
ginal teſtator, to make ſuch queſtions, as they may think fit. 1 only 
determine, that this plaintiff takes no intereſt whatſoever. of 


. 
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. 1* e of eutbanges for a200ʃ., eee pe- 
rapt, the pe- titioner, becoming a bankrupt, the petitioner was obliged to 
| ES take it up; and being indebted to the bankrupt's eſtate to the amount 
— of gol. enn nn at e to * 

ö up the 


e e i G l ae e . er 


3 4 * 205. and Ex neee N N 
from him to 17210 
* "Ar, MAR tes" 8 3 * zndorker 


to prove -no new burthen was thrown upon the eſtate- 1 
"erp ” . i Po 4 7 


Kues in Chancery. 
tis vil det be proves ; becauſe it was. an exiſting debt: but the 
utmoſt to be taken was a dividend upon it. Admitting, the ſet-off 
would be paying a part in ſpecre, to which the eſtate was not liable 
at the bankruptcy; and: therefore would throw u charge upon the 
eſtate, to which at the bankruptcy it was not liable.. There was no 

mutual credit. It is a clear principle, that the acts of third perſons 
after the bankruptcy: ſhall never be allowed to throw acharge upon 


Lord Quancaiion,—The petitioner deſires to carry Ex parte 
_ Zrymer much farther, than the principle goes. Pay the go/., that 
you owe; the eſtate, and prove the 200/. I ſee no objection to 
that: but you cannot by paying that bill put yourlelf' in a better 
condition than any other creditor. There was no mutual credit. 
There was a debt created upon the eſtate, and due at the time of 
the bankruptcy: but that debt was not due to you; therefore in 
that reſpect the ſet· aft fails. In the latter caſe cited there was uo 
nn to e it made no larger demand. | 
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BARNES v. ROWLEY. 

be cauſe aroſe upon the following diſpoſition by will: 
n 

. 4 will and bequeath to Mary Steele 2527. which I have in the 5 

er Cents. to be laid out in annuity for her life; and the 100/, 

that L have in the 3 per Gents. I leave to be laid out in the neceſ- 

ſary expences of my funeral and n rings for my particu- 

r inter DIES. 


The win was dated * day deſire che dearth of half | A 
fi hours before his death Mary Steele made an attempt upon her 


bul was filed by her adminiſtrator againſt Doctor Rowley, the exe- 
cutor, to obtain a transfer of the 2 52 l. ſtock; which remained in the 


name of the teſtator unaltered. The claim was reſiſted upon the 


9 that the teſtator died inteſtate as to this fund; Mary Steele 
Vox, III. 41 having 


life; and two days afterwards effected her purpoſe of ſuicide. The 
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7th Feb. 


Legacy of , | 
ſtock to A. to f 
be laid out | 
in annuity ; 
for her life : 

A. died two 

days aſter the 

te ſtator and 

before any 

alteration of 

the ſtockx: 

her ad mini- 

ſtrator is en- 

titled to a 0 ö 
transfer. | 


— eating — 


— — 


106 
1797. 


—— 
Bo 


ar. 


Noli. 
27th Tune, 
1796. 
35th Feb. 

1797+... 
Teſtator gave 
7 part 
of his 4 
cent. B: 1 
Annuines, to 
his wife for 
life, and after 
her deceaſe 
40 ſeveral re- 
Jlations, Evi- 
dence was 
admitted, 
- that he had 
no ſuch ftock 


at the date of 


Caſes in Chancery. 


having no veſted e in the k ane * entitled to 


01 income. 


Mr. 2494 for the - plaini * —The 9 is l the ſame, az 
if a bill had been filed by Mary Steele; and if ſhe had filed a bill, 
the clearly would have been entitled to the capital, and not to the 
iatereſt only. She might have elected to take i it and not to have it 
laid out. No benefit in this was intended for any one but her. 


Mr. Graham for the defendant.—This is à very particular caſe. 
The teſtator certainly meant, that Mary Steele ſhouid take this in 
the ſhape of an annuity or not at all. It was intended peculiarly 
perſonal to her. She could not have had that election; but i it muſt 
have ou 10 out in an n for her. | 


| Lord Gab —Could I bal . ber ſelling the an- 
nuity the next day, if it had been laid out in an annuity for her? 
The whole 252/..would have been gone: |. The interference of the 
Court againſt the will of the legatee to compel the laying out the 
money in an annuity for a perſon, her own miſtreſs, would have been 
perfectly nugatory and vain, .'The executor-can-never benefit by 
it. I cannot raiſe a doubt upon it. The legacy veſted by her fur- 
viving the teſtator however ſhort a ume. Decree the 2225 to be 
transferred to the * | 


SELWOOD . MILDMAV. 


ILLIAM MILDMAY byrhiia will, dated the 26th of * 

1796, gave to his wife Elizabeth Milamay the intereſt and 
proceeds of 1250. © part of my ſtock in the 4 per cent. Annuities 
* of the Bank of England for and during the term of her natural 
life, together with ſuch dividends as ſhall be due upon the ſaid 
« 125c/. at the time of my deceaſe; and after the deceaſe of his 
wife he gave the ſaid ſtock to ſeveral of his relations in certain ſhares 


and proportions; always 2 it his 4 _ cent. Stock; and he 


diſpoſed of the reſidue. . 


the will, hav- _ 


ing previouſly fold it all. and inveſted the producein Loo os and to ſhew the cauſe of the mitake; 


and the legacies were . 


The teſtator died * 2 of Ellery --*M 


"The bill was filed by ſome of the legatees; and it was referred to 


—. 4 
. 


he Maſter to inquire, what the perſonal eſtate not ſpecifically be- Mix sur. 


queathed conſiſted of at the time of making the will and at the 
death of the teſtator; and whether he had before or at the time of 
making the will or at his death any 4 per cent. Bank Annuities 
ſtanding in his name or in truſt for him; and whether he had diſ- 
poſed of the ſame; and if ſo, what became thereof ; and whether 
the produce v was again inveſted, and i in what funds. | 


The allah coming on for abe dine dions, the Maſter s report 
tated, that he found by the . affidavit of one of the executors, that 
the perſonal eſtate conſiſted at the death of the teſtator of 1 37/. per 
annum in the Long Annuities ; and that he bad no other perſonal 
eſtate except his houſehold furniture and certain leaſehold premiſes 
ſpecifically bequeathed ; and he found by the affidavit of Thomas, 
Francis of the Bank, that in the beginning of February 1792 the 
teſtator ſold out 3200“. 4 per cent. Bank Annuities ; and upon the 
gth of the ſame month he ſold the farther ſum of 1751. 4 per 
Cents. ; which by the Bank books appear to have been all the 
ſtock, he had in the faid fund; and with the produce upon the 4th 
of February 19792 he purchaſed 100 J. per annum Long Annuities 


and upon the 7th of the ſame month he purchaſed 101. fer 


annum in the ſame fund; and upon the gth of the ſame month 
he purchaſed 201. more in the ſaid Long Aunuities; and in 
179% he purchaſed 77. more in the ſaid Long Annuities; and 


from the reſpective purchaſes. aforeſaid and at his death he 
had the ſaid £374. per annum Long Annuities ftanding in his 


name; and he had not from the time he ſo ſold out his 
ſaid ſtock, nor at the time of making his will, nor from thence till 
the time of his death, any ſtock in the 4 per cent. Bank Annuities; 
and by the advice of the deponent he ſold out his faid property in 
the 4 per Cents., and inveſted the ſame in the Long Annuities ; and 
the Maſter found by the affidavit of 
| was the attorney of the teſtator; who received inftruQtions from him 
to prepare his will; and the teſtator gave him as part of ſuch in- 


ſtructious a former will, by which he had given divers legacies pay- 


able out of his ſtock in the 4 per cent. Bank Annuities ; and the 
teſtator not having informed the deponent, that after making the 
Aid will he had fold out his ſaid ſtock and yeſted the produce in 
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May, that the deponent 
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LD MAT. 


Teſtator be. 
queathed part of 
his 3 per cent. 
Conſolidated' 
Bank Annui- 
ties. Upon 
evidence, that 
ke had no Bank 
Stock at tue date 
of his will or his 
death, but that 
he had 3 per 
cent. South Sea 
Annuities, the 
legacy was eſta- 
bliſhed out of 
that fund, 
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had not been ſo changed, aud deſcribed che property as ſtill 4 fer 
Cents. ;and, be believes, the miſtake in the will aroſe from that 


cauſe and no other; and immediately afterwards by the direction 
of the teſtator he burat the former will. f 


legatees of the 4 per cent. Stock, —This is ſubſtantially a diſpoſition 


by the teſtator of bis property; and the deſcription is a mere mic. 
take, and as a latent ambiguity. may be explained by evidence. This 


is the only proviſion the teſtator has made for his wife. The Long 


Annuities are ſuffitient: to fatisfy theſt bequeſts. The authorities 
are wird the reaſbn of the thing. "Hodgſon v. Hodgſon, 2 Vern. 
99%... Day v. Tries, 1 P. Mill. 286. In this caſe as in that the 


 teſtator had no fach thing; as RE deforibes ; which is the principle 


Rated” in Aon v. Aſbton, 3 P. Mill. 386. with reference to the 
ease in 2 Leon. of tithes paſſing under a deviſe of land; becauſe the 
devifor had no land: but this is a more favourablecaſe ; for this 
property is of the genur of that deſcribed in the will; though it 
does not exiſt in the form, id which it is diſpoſed of. Pariridęe 
v. Partridge, For. 226. 'Purſe'v. Snaplin, 1 A. 414. Avelyn v. 
Ward, 1 V 424. Fonnereau v. Poynts, 1 Bro. C. C. 472% Dob- 
for v. Matermun, at the Rolls 7th Feb. 1787 (a). Bagh v. Read, 
RAC MG een n ü . I" e (ante 
(a) 1 homas Dobſon by his will, dated the 29th * September 1784, bequeathed * the ſum of 
* 7001. capital ſtock in the 3 fh cent. Conſolidated Bank 'Annuities, part of the ftock of that 
T denomination now ſtanding in my name ia the: books of the Governor and Company of the 


Bank of Eugland, unto my nephew Jebn Dab/on, his executors and adminiſtrators, for his own 


«& uſe and benefit. He gave all the reſidue of his flocks in the public funds and of his per- 
ſonal eſſate to Thomas Dob/ok, one of the defendants; and appointed the defendants Watermas 
and Quefted his executors, ' | LIN | 


The teſtator was not, when he made his will, or at his death, poſſeſſed of any ſtock whatever 
at the Bank: but he was poſſeſſed of 18007. 3 pev cet. South Sea Annuities of the year 1751. 
He was'blind; when he made bis will; and had been ſo for many years. The bill was filed 
to have this legacy of 7007. ſtock and another legacy of 700. gre to the other plaintiffs 
by the ſame deſcription ſatisfied by a transfer of ſo moch of the South Sea Annuities, The 
defendants” the execators in their anſwer Rated the fact of what ſlock the teftator died poſ- 
ſeſſed, The defendant the refiduary legatee, who was an infant, inſiſted, that the legacies 
were ſpecific legacics, and were void; as the te ſtator bad not any ſuch property; and that 


| they onght nor to be made good oot of the South Sen Annuities. = 


Upon the 1a g 20th June 1786, Lord Kenyon, then Maſter of che Rolls, referred it to the 


| Maſter to inquire and ſtate, what 3 per cent. Bank or other Goverument ſecurities the teſtator was 


fed of at the time of making bis will; and reſerved fartherdireRionsand coſts. Upon the 
21 ft of December 1786 the Maſter reported, that the books of the Bank containing the accounts | 


| Of the z per cent. Conſolidated Bank Annujties, 3 per cent; Reduced Aunuities, and 3 per cent. 


Aiinuities of the year 1726, which were all the 3 per cent. Annuities payable at the Bay, had 
been ſearched from the date of the teſtator's will to his death; and that it did not appear, that 
he was poſſeſſed of any Rock there; and that it appeared by the anſwer of the execarors, 
that the teftator died poſſeſſed of 1800 J. 3 fer ceat, South Sea Annuities of the year 45 4 


_ * * = "4 %s , : 2 mm 


don by Lord Thurlaw in ſtrong” language. French v. Iuylis, 
4 In.. CA. Simmons v. Nuilance, 4 Bro. C. C. 345. Codolpb. 
Orph. Leg. 407 mern uni ”_ ebe 


Au Gabe fur inflait defendants —In Fonnereau v. Poynts the in- 
quiry ment merely to the ſtate of the property. 'vMoy's evidence 
goes to explain the intention from acts of che teſtator; and there- 
fore cannot be admitted. The caſes all turn upon this; that che 
teſtator muſt have meant to give that property, which he had. In 
the caſe of the freehold and leaſehold houſes it was" only a miſtake 
of the tenure. 80 in the caſe at the Rolls the teſtatur meant the 
| 3 fer text; Hock, that he had. This is completely a ſpecific legacy. 


aul Vol. 103 570 here the rule ab to a latent ambiguity is d 


SzLwoop 
7 40 


Co 
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If « teſtator giwes his black horſe, having only a white one, that 


might be rectified: but if he gives a diamond ring, ſet fo and fo; 


that is 4 very different caſe; and if that corpus cannot be found, 


the legatee can take nothing. | 


on” - 
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'» Maſter of abe Rolle. I do not think, this caſe has been quite 
determined by any of the caſes, that have gone before it. I ſee in 
the caſe before Lord Kenyon he conſidered, that the teſtator by Bank 
Stock meant South Sea Stock; and that it was clear, he meant to 

give that; But the principles of the cafes determined, which are 
very neceſſary to be adopted by a Judge, who withes to effectuate 
the intention, are ſo clear, that I have no difficulty in ſaying, that a 
latent ambiguity ariſes from the teſtator's circumſtances not being 
ſufficient to meet the legacy, he had given. This is a-proviſion for 
his wife; which makes it'a ftrong cafe, * The Court would ſtruggle 
in oppoſition to a conſtruction igainft the wife upon a mere miſ- 
take.” There is no ambiguity upon the will. Then the queſtion 
is; whether the Court is not bound by every rule to admit evidence, 
where there is no ambiguity upon the will. Lord Thurlow's only 
doubt in Fonnerrun v. Poyntæ was, whether parol evideuce was ad- 
miſſible to aſcertain, whether the teſtatrix did not mean capital : but 
he had no doubt, that he muſt know all the circumſtances of her 


The eauſe came on for farther directions; and the Maſter of the Rolls decreed the executors 
to transfer 7001, Seuth Sea Annuities to the plaintiff Dob/on for his legacy, and the like ſum 
for the other legacy; and gave all the parties their coſts out of the perſonal eſtate generally, 
He ſaid, the ſtate ofthe teſtatorꝰs property made it manifeſt, that he was under a miſtake as to 
the particular ſtock belonging io Mm: but, whatever ſtock it was, he certainly intended to 
give the ſums of 7004, and 7007 , part of it, to the plaintiffs. 


Vor, III. | 4K | affairs ; 


Nr 
"mi : 
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* - 7 ; * 3 


Caſes — 


airs ; *  ndtherefore his farſt opinion was; that though lt lid ah. 

Pear," the could. not mean ta give ſo much more thin ſhe could af 

Ml... ford. yet he doubted, uhether he cu,! give the * n 
ſo different from their natural 


2 8 * . * 


rl? aa the evidence TOTS mme * 
chat is clear, but to ſhe w, how that miſtake aroſe; and when 
readꝭ what the caſe was, it would be unjuſt to refuſe to rectify a mil. 
take ſo clearly and naturally accounted” for. The teſtator had in. 
ſtructed a broker to fell out his 4 per cem. ſtock; and the identical 
money produced by that ſale was inveſted in this Long Annuity, 
Nothing is no douhtful. It is clear, the teſtator meant to give a 

legacy, hut miſtook; the fund. He acted upon the iden, that he 
Bequet of had ſuch ſtock. The diſtinction is this; if he had had. the flock 


dckate, has e abe che time, it would. have been eonſidered ſpecißeg and ihat be 
= ſpecibet x meant chat identical ſock ; and any act of his deſtroying that ſub- 


| and ae ject would be a proof of animus reuccandi: but if it is a denomi- 
eſtroying 


proves an in- nation, not the identical corpus, in that caſe, if the thing itſelf can- 


tention to re- 


voke. If a not be found, and there is a miſtake as to the ſukhject, out of which 
ick be. it is, to ariſe, that will be reQfied., Mr, Cooke puts the. caſe of a 
queathed, teſtator giving his black horſe, when be had. only a white one: per- 


cannot be 


ſoand, hee haps i it would be ſaid, he only miſtook the colour: but ſuppoſe he 
redlified, had more white horſes: I, would rather put the caſe of a ring or a 
picture. The Court could. not rectify thatʒ if the ſubject could not 

be: found: but here the Court will rectify it. + 4 4980088 


bald houſes is very; analogous. W 1743 tholt 


Declare, the Platane with 5 * 3 of: the Sa 
ſtock. are entitled to their legacies out of the teſtator's perſonal 
eſtate ; and ãt being alledged, that the perſonal eſtate is not ſufficient, 
let the Malte eln, N progontians ahey are. name(s); 


"(a) See Mr. Carts * 3 Anw. 2 5 TA 650. — Mrs Sande? s note 
| upon Parſe v AT 1 wo 1. a 8 
rr. | 1241 * ET $422 eo 71 1 
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1 U 


N | t73hand oth | 
HE t teſtator being poſſeſſed of confilerable property gie pe Udon a be. 
1 ral pecuniary legacies. to the amount of 14,000 f.,, and among 2 
them 16500, to Jane Worthington, and proceeded thus: The 2 _ 
4 afor {ail Fant Werrbmgton to have the ule of the houſe T ; now ſtock of * 
« he in With all the furniture and ſtock of carriages and Horſes and * 
« (cher es Ad dead Rock during het life and 200 J per annum dead dock. 


e cut of the refidiie of ty fortune.“ He gave the relidue to his 


bit execitbtk „ 


2 — 7 . 1 1 , £ 
Ty 3 22 13 1 


I. 


Jule Wortbihgion oy an old fiend & the feat al bas fri 
long in His _ 


8 


The bill way filed by the reſiduary legatee ; ; and the queſtion 
was, whether Fane Worthington was entitled to any and what inte- 


reſt in the teſtator's books, and his ſtock of wines; the value 7 


which \ was. 1 500. The plaintiff gave up the queſtion as to the 
plate upon the authority of Kelly v. Potolet mentioned by the 
Wer of the Rolls. Map 


1 ale PE "Y Hair 5 the s lt is ecoldest 


to ive an intereſt for life i in articles, of which the ule i is the cn 
ſumptlon. | Ambiguous words ar are not to be extended Bridpuan 


v. Dove, 3 Ath. 201. Kelly v. Powlet, Amb. 605. | Slanning v. 
Shle, 3 P. Will, 334 The words © dead ſtock” muſt be taken t 


17 
mean ejuſdem generis. Tn T; rafford v. Berridge, I Eg. Ca. Ab. 
201. the phraſe was © other things;” ; which i is very large. Time- 


well v . Perkins, Roberts v. Kain, 2 All. 103. 11 3. Boon v. Corn- 


Ns 


forth, 2 Ve. 277. 


ſhould be held juſt as the teſtator himſelf held. Tt is 


this caſe, four the reſtator could intend | to place this legatee in the 


0 ce. ee Ove; We Si," . . 9 


1 Bro, .: Nene. 


3 1911 Es 0 
\ 
3 - 


117 
err 


48 3; 2 1 


— 


adopted fo, and — Fant W 225 to other pet- 


Chventli/ 0 v. Cavend, , 1 Bro. C. C. 467 (a.) 
Lally "Gower v. Lord Gower, An. 612. depends upon very particu- 
lar Scene The intention of that will was, that. every thing 


pofſible i in 


A- : | V. Went= 


for life, plate 
paſſed ; wine 
and 

did not. 


— 3 AAA AO AS —— 
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22th. Foz. 


Caſes in Chancery. 
v. Wentworth, 3 Ath, 64. alſo went upon very particular Circum. 
ſtances; and Lord Hardwicke ſaid, if the teſtator had ſtopped at 


the word * flock,” "that would not have had the large con. 


ſtruQion. wha od 


83 N e Sleuth Ho 


2 Ane 8 14 
M3131} 10 1 


—_— AY ef 2 T y 


Mr, Paget and Mes Sutton for the, 45 fendant Fane Worthing, 
— Furniture” Per k: would not paſs liquors nor a library: but 
thei intention was to. give this legatee the uſe and enjoyment of 
every thing, that was in the houſe ; that is, every thing falling na- 
turally within 1 the deſcription : . not, if he kept money or other va- 
luable property there, .. Live and Jead ſtock muſt be referred not 


hi only to carriages and borſes, but to all the P receding words. They 


would comprehend all ſock ; poultry, pigs, hay, corn, c.; 
therefore the principle xelied. on fails; for many of theſe articles 
mult be conſumed. 15 is plain, he intended, ſhe thould | live i in the 


houſe. . 


" Reply, YES; the large in income '& the teſtator Gy, the ex- 
tent of his legacies, it is impoſlible, he could intend this legatee to 
live, as he did, Books and wines cannot be comprehended under 
the phraſe * dead ſtock;“ which phraſe is. evidently 4 uſed in oppo- 


ſition to live ftock, bi — to out · of· door ſtock. As to pigs, 


pigeons, poultry, fiſh, Efc., though the individual thing is de- 
ſtroyed, the ſpecies continues to exiſt ; the race is continually pro- 
pagating. Tenant for life is bound to. keep up the ſtock. The 
argument, that uſu conſumuntur, does not apply to them: It can- 
not be ſuppoſed, he intended to give his' books to this' old lady, 
and to exclude his adopted ſon, whom he was educating | in ſuch a 
mariner, that they. would be of uſe to him. 


5 Mafier of the Kats can be more unpleaſant than to 
have to put a conſtruction upon very vague and indeterminate 
words, that have neyer yet received any conſtruction. I ſhall give 
as liberal an interpretation in favour of this legatee, who was an old 
friend of the teſtator and part of his family, as if it was the caſe of 
a wife, I think, he meant to give her the uſe of the houſe and 
furniture for her life, and to make her a preſent of the ſtock : but 
he has unfortunately put the words * during her life” at the end. 


| Upon the face of the will it is impoſſible to ſuppoſe, the teſtator did 


not. intend this legatee to live in his houſe.z though perhaps the 


. language 1 is not ſtrong enough to reſtrain her io living there. [ 


ſhall 


K 
Wee 1 


ſhall. not enter into her capacity of living there: ſhe. might have 
other funds. It is to be obſerved, that this is not an abſolute gift 
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n 


0 theſe articles, but a limited intereſt; viz. for life; conſequently "= 


itis naturally to be ſuppoſed not to anclude any articles, which 
conſumed. by their very uſe : at leaſt words are not to be extended 
to ſuch articles, unleſs they clearly embrace them. The whole 
here is qualified. I do. not mean to ſay, what live and dead 
ſtock”. might mean, if it ſtood independent of every thing elſe : but 
upon the whole of this will taken together I cannot by any fair in- 
ference deduce, that the teſtator did intend under the words © live 
« and dead ſtock, as they ſtand here, his books and wine. Con- 
ſider firſt what would be the interpretation of theſe w words, itn nothing | 
was ſaid of furniture at all. No perſon could have conceived, that 
thoſe words preceded by *-carriages and horſes would have meant 
in-door ſtock, furniture, c.; which, though dead, could not be 
coupled and enjoyed with - carriages and horſes. Therefore it is 
clear, if thoſe words ſtood alone, the interpretation would be out- 
of-door ſtock. They would mean, corn, hay, ſtraw, carts, &c, If 
that is ſo, ſee, whether the word © furniture” makes any difference : 
{ think\not ; but it is rather againſt the legatee. It is neceſſary to de- 
cide what furniture” ' embraces; and there I am relieved from 


al difiedlty by the determination of | Kelly v. Powlet ; where Sir A ft, Sg 


Thomas Clarke takes great pains to decide, what mould paſs under 
the word * furniture.” I believe, this teſtator by theſe words 
meant pretty much the ſame thing. I perfectly agree with that de- 
cifion; and after the conſideration, that was given to it, it muſt 
be attended to, whether approved or not. When we find a deter- 
mination upon ſuch words, it is better to abide by it. I cannot 
bur wonder at the determination of Pratt v. Jackſon, 2 P. Will. 
= 12 Lord King. The words of the report are not quite accu- 

I have taken them from the caſe in the Houſe of Lords. 
; oy proviſe, that it ſhould not extend to what the intended huſband 


plate, jewels, or linen, of him the ſaid Nathaniel Fackſon at the 

time of his death, That decree was, as might have been ex- 
2 reverſed ; 3 and Lord Hardwicke, 3 Ath. 63. lays, the Houſe 
of Lords were never clearer than in that caſe, that the word 
goods related only to the teſtator's houſehold goods and furni- 


Revd es might leave her py will, proceeded thus: nor to all 
Lor any the houſehold goods or utenſils of houſehold ſtuff, rings, 


ture, aud dig not extend ta goods in the way of his trade or his 1 
goods, as A; contraQor for the Government, 1 only mean to fay, n 


Vor. III. | oy oh | that 


vi, 
+. + . 2 


es un hae 


1797. that wherever words have got an appropriate a T mall be 
* glad to adhere to that. Lady Gower v. Lord Gower is very different 
ent, from this caſe ; and the others do not apply. In Lady Gower v. 

Dora Gower the words were © which ſhould be in and [about his 
_ © gvelling-houſe and out-houſes.“ Thoſe words differ from ther 
in this reſpect: it was perfectly clear, the teſtator meant to make 1 
general gift of every thing within doors and witheut; and if this 
teſtator meant the ſame thing, he would have uſed Tome ſuch 
words as all my live and dead ſtock in doors and out.” If he had 
meant to add any thing more in-doors to the bequeſt of the furni- 
ture, he would have ſaid “ all my ſtock of wines.” But the word 

furniture“ is decided not to include” books or wine. By that 
word he diſpoſed” of every thing he meant to diſpoſe of in the 
houſe; and by the other words he meant out-of-door ſtock. This 
muſt never be quoted as a governing caſe ; becauſe it does not 
determine, what * live'and dead fer may ara not . 


"Mn 47 1 * 
with other worde. F r 
1 Biel 


fy There n ee hyring 

a limited uſe of ſuch artieles muſh dq. Some learned udges — 
b thought, they muſt be ſold, and that a perſon [o entitled is to have 
| only the, t al 155 e e VF 150 con- 
g eee 192% tene Tar”; Ela: 


Declare the N Fane Worthington, entitled to. Yom of all 
the articles.in thedched ule except the bodks'arid the wine. | 


CJ ts 7, 3&4 4% TAN n? T2 A 9% 221 2 #56 


No als) ly this caſe, all the, articles had heea.ſeld, _ 


TOY —— * — * - 
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p. un Nog- | 


W \ BISHOP; or WINCHESTER, v. BEAVOR, . 


February. 
The Cour ＋* din was filed by the firſt wb led againft | Beavor, the. 


e mortgagor, aud Shynner and Dyke, the ſecond” mortgapees, 
INN 0ner for a forecloſure. Both the mortgages were in fee; the firſt was 
Judgment made upon the gth of February 17923 the ſceond upon the 19th of 


creditor, the 

only — May179 5. The WO of the mortgagor ſtated a judgment entered 
rancer noc 

before de up againſt him by = Fones in Tint 9 Term 1794.7 and oak _ 

Court, a r 

party; but were no other incumbrances. kd ae oh 155 | 

would not a- b ee een, e eee | 

dopt as a ge- | 

veal . "The" ſecond mortgages pt NI that the i jth 

vo make. all ment cteditor- was not mady e N of the Rolls in- 

incumbran- £74 7 TEE: 1. iP elne d 

cers parties. 


” 


-Y Ces in Chancery, 3786 
Eibe objeftion; Rating the i inconvenience, that would., 1797. 
— neceſſity of makiog all the judgment creditors of the 1 
mortgagor parties to a bill of forecloſure; for whenever ſuch bill is * 
{ied, the-mortgagor may Keep off the gecree hy cconfeſſing a great bY 
number of judgments to his friends: but the point being conceived. R 
to be of great importance, and ee e wut on, it 
was ordered to be: 1 ee | 


1 Lind ani tr. Stratford in N of the ng, bee * * * 20th Feb. 

ment creditor having a general, though not a ſpecific, lien has a 

right to oome to forecloſ as a mortgagee. This Court has never 

proceeded, in the abſence, af perſons intereſted in the account: 

othetwiſe they would not be bound. The whale account is always 

to be taken. This is a queſtion, not of ſtrict law, but of conveni- 

ence on; both. ſides. In all bills of this kind there is an interraga- 

tory, whether there are any and what incumbrancers; and if the 

anſwer ſtates any, it has always been the practice to make them 

parties. There ate many caſes, in which it is extremely incon- 

vedient to being panies before the Court ; and yet the Court of its 

own anthority will not proceed without them. Lu the caſe of a de- 

viſe-t0; ſell and divide. the money. among a bungred different | 

people, the. Court will not, proceed yrithout the repreſentatives of 

thoſe, who are dead z though as to perſanal eſtate the Court goes no 

farther than the excqutor, It might be ſaid, that, as in the caſe of 

perſonalieſtate, a ſhare might be left in the office: but that rule bas 

never -beah-dilpenfed, with, If a fecond mortgagee brings a bill to 

redeem. the fuſt, ho is, willing ta be redeemed, it is quite ſettled, 

dat the Count will net prbecad without che wortgagor, becauſe he 

_ is-intereſed-iny taking the account. If it appears by the anſwer, 
iat thene are three: or four mortgagges, they muſt all be parties for 

_ "the famie cru. If the firſt incurabrageer brings a bill againſt the 
mortgagor alone, and there appears to be an interyening ineum-— 
brancer, which is nearly this caſe, the Court will not proceed 
agiinft che mortpagor for the fame reaſon; though the operation is 
entremely fionple. However inconvenient it may be to the mort- 
gagor, the Odurt will require it; becauſe the inconvenjense is 
greater on "the other fades; In this. caſe the difflculty to the firſt 

morigages is nothing for it is ſtatod on the recards; that there is 

ns other ineumbrahcer- As to the inconvenience mentioned. by 

_ the County) if dhe mortgagor confeſſed judgments pendene lite, they 

would be good for Sms The inconvenience ,wauld: be the 

* WML "4h s ©. othes 


4644 


* 


346 Caſes in Thantety. 
17% other wit; if judgment creditors were not brought before the 
Miko e Court; for the intervening ineumbrancer ought to have an oppor- 

ee. tunity of queſtioning them as to the conſideration. There are but 

tro caſes: Hobart v. Abbot, 2 P. Mil. 643. and Fell v. Brown, 

2 Bro. C. C. 276. Several eaſes of inconvenience and hardſhip 1 

noticed in the argument of the latter. According to Lord 2. bur... 
low's opinion theſe ſubſequent incumbrancers muſt be parties to a 


bill againſt the mortgagor ; for they are der with N to 
the firſt 5 | ; , 


F 24 


poles: 8 


Mater of the Rolls, —I ſhall p the bjeclon, 1 ſtated the 
other day, out of the caſe. A judgment confeſſed after a bill filed 
would not do. He has no right to inſiſt upon the equity at leaſt. 
The mortgagor however might be adviſed to confeſs twenty 
judgments at the time of making the mortgage in order to guard 
againſt forecloſure, But an inconvenience has ſtruck: me on the 
other fide. To whom am I to give the equity of redemption? To 
the mortgagor ? That will cut out the intervening incumbrancer, 
and give the mortgagor the legal eſtate to keep him off with. That 
is a difficulty, that has not been touched upon, and I have not been 

able to get over. Certainly the common practice has been to 
make them all parties. Unleſs they can ſhew me caſes, I will not 
travel into the queſtion, or vary what ' ſeems to have been the 
courſe of the court, in this inſtance, where there is but this one 
incumbrancer, and that appears by the anſwer, I am perfectly fa- 
tisfied, the general courſe of the Court and almoſt univerſal practice 
has been to inſiſt upon any one having a right to redeem being 
made a party; and the principal reaſon is the groſs injuſtice, that 
you may compel a mortgagee to re- convey to a mortgagor; where it 
appears by his own anſwer, he has no right to it. Therefore | 
will not exerciſe my diſcretion in ſuch a * as * * * can 
. . ee 9 $9459 Du 83 8 


adv Grabam ** Mr. Cox for the point —The ee was 
erevraled' in Draper v. Jennings, 2 Vern. 518. | Sherman. v. Cox, 
3 Chan. Rep. 46. In Needler v. Dreble, 1 Chan. Caf. agg. it was 
expreſsly denied, that the account muſt be taken over again. 
the caſe put by the Court of a mortgagor redeeming merely to 0 
che legal eſtate the Court would decree a redemption, but would 
not re- eonvey ed Swing e ee, an —_— 
1 2 r ieee Wt boo 


— 2 


15 e . 


. oY 


Maſter af ahe Roll —Onge great fault of the caſe in Vernon is, 
that it does not ſtate the rule of the court clearly ; for an infant 

may be forecloſed. \ Vou can have your decree againſt him. He 
can do nothivg but ſhew. error. He is forecloſed to all intents. 
You may go to market with it; and the ARG is * liable to 
ene * n 07 ten 14 40 


wien en, 18 be one ods ke dae * . is 
there to go out of the Smmon rule? The uſual and common prac- 
tice almoſt without exception is to make all incumbrancers parties. 
If I lay down, chat it is abſolutely neceſſary, I arm a man with a 
ſhield to ward off a forecloſure. But the queſtion is, Whether it is 
not proper in this caſe: I think, it would be too much to refuſe it, 
where there is no affectation of delay, that I can ſee. I do not think 
the general point ſo clear as to determine it upon this caſe. I hope, 
the Court is not bound to inſiſt upon all incumbrancers being 
parties : but I am perfectly ſatisfied, that in this caſe it is by much 


the leaſt evil: to order the thug to li b till this Lt n 


beer h party... rc iv Wan 


"HOLMES v. CRADOCK. 
IIA n by * will gave and deviſed all his freehold, 
copyhold and leaſehold, eſtates in the county of Durham 
to his couſin "Francis Holmes of Darlington, his heirs, executors, 
adminiſtrators and aſſigns, upon truſt to pay to the teſtator's wife 
Elizabeth an annuity” of 100 J. for life, in ſatisfaction of 18007. 
{ettled-upon_her-as a jointure; and upon farther truſt to pay the 
relidue of the annual profits of the ſaid eſtates to the teſtator's ſon 
William Sor during the life of his mother, as he might have 
occaſiqꝶ for the fame; reſerving as much, as he Francis Holmes 


might think neceſſary for repairs, taxes, fines upon renewal of 
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Bzravor. 

. inſant 
y be fore - 
cloſed, ſub- 


ject only to 


Rolls. 
Feb. 20th, 
and 24th. 

A legacy 
upon an ex- 


preſs contin. - 


gency, which 
never hap- 
pened, fail- 
ed, notwith- 
ſtanding the 
apparent ĩa- 
tention in 
favor of the 
legatee. 


leaſes and admiſtion to the copyhold eſtates, if there ſhould be 
_ occaſion to gene the ſame during the life of his ſaid wife; and 


« if my ion ſhould happen to die before his mother without 
* leaving a widow or child, then in truſt, that he ſhall and do pay 
« * all ſuch. profits of my eſtate, as ſhould have been paid to my 

* ſon, tomy Raid wife for ber life, except and reſerving: as afore- 


* ſag,” and eee 70 the ſaid; truſts, that the ſaid Francis 
Vor. III. 4 M Holmes 


—_— 


7 . 


— 


VD. 
Caabocx. 


BY « «1 


int! 


1 


Holmes Chill hard ſelſed to the uſe of the'teſtator's faid fon Ih, 
Son, his heirs and aſſigns for ever “ ſubject and chargeable with 
* the legacies hereinafter given and bequeathed to the faid Franc; 
* Holmes, Elizabeth Lumley and William Sifſon of PenſBaw 2 wg 


occaſion at certain times for more money, chan the can bear om of 


0 5 her annuity, he gave to his relation Francis Holmes the ſum of 


$ool. out of his perſonal eſtate, in truſt after ſix months after 
this deceaſe to pay her ſo much of the aid ſum from time to time 
with la w ful intereſt from {ix momhs after his deceaſe, as ſhe ß 
think ſit; and he gave to his wife Jol. to be paid as ſoon as 
<onveniently might be after his decenſe for mourning and to ſup. 
ly her other occaſions, till her annuity becomes due; © and # 
* my ſon ſhall die 4eaving my wife without leaving a widow or 
any child after his death and my wife's I give and bequeath to 
my Kind friend and relation Mr. Francis Holmes of Darlington 
* the ſum of 300. to my niece Elizabeth” Lumley the form of 
Fool. to my relation the Reverend tam Sion of Penſbaw 
in the county of Durbam the ſum of 3001. which ſeveral legacies 
I charge upon my real eſtate hereinbefore limited to my ſon 
and his heirs and I do ſubje@ the ſame to the payment thereof: 
but if any of the legatees ſhall die, before their reſpective legacies 
become due, the legacy or legacies of the perſon or perſons ſo dying 
were directed to become void. He gave to Francis Holmes all his 
houſehold furniture, money, plate, linen and pictures, in truſt to 
permit the teſtator's wife to uſe and enjoy the ſame, till his ſon ſnould 
marry; ſhe giving a ſchedule to Francis Helmet, and if his fon 


. 


_ . hall marry in the lifetime of his mother, upon truſt to divide 


the ſaid goods, plate, Cc, between his wife and his ſon : but 


if his wife ſhall die before his ſon, he gave all the ſaid articles to 


his ſon, his executors, &c, that are not ſold and diſpoſed of by 


| his wite and ſon with the conſent of Franas Holmes. Then he 


gave a legacy to a ſervant, if living wich him at his deceaſe and 
* I give and bequeath to my good friend and celation Mr. Francis 
+  Hdlmes the ſum of qol. for mourning.” He gave all the reſt 
and reſidue of his real and perſonal eftate, after debts, legacies, &c, 
paid, to his ſon William Sion, his/executors,' Ar,; and appointed 
his ſon and his good friend and kinfman Mr. Francis Holmes 
executors; and he directed, that Fyumci Holmes might deduct or 
retain out of his perſonal eſtate or the rents and profits of the 


real eſtate directed to be paid do his ſo all coſts, Wc, incurred 


® . 1 
' in 
LR 1 4 . C ' * 
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een n Canter v. IJry 

zu che eneeutlon of the truſt, and be ve anfwerable for" more 1797. 
mme receive. a g 95 4 — 

D NET TOLD | * 

Cra 

The eee they: — —_ Wis wife Med in 1 3 
the ſame ver. Their-ſon William Siſſon died i in 1794 above the 
age of twenty-one, e and did not leave either = widow or child; 
upon which the bill was filed by Francis Holmes for payment of 
dis legacy of gol and the queſtion 1 Whether he could claith 
an een. Fi 


A. Piggut and Mr 1594 for the 1 nes 5 
which; this legacy is given, is a mere miſtake. The meaning is, 
that the legacies are not to be raiſed during the life of the wife. 
The words ' after his death and my wife's” are ſuperfluous and 
abſurd, unleſs intended to marł the time of payment; for he had 
before given to his ſon the fee-ſimple of the eſtate charged 
with theſe legacies, ſubject to an eſtate for life to his wife. 
There is therefore no condition precedent. This legatee Po 
„ een 1 to the teftator. "0-4 
ig ock 1 0 LR 1 8 yi 

Mr. een Ms King un later,” This ws" de- | I 
cided. caſe, Tlie point is exactly that in Dov v. Brabant, and 


Cultur pe v. Gough, 3 Bro. C. C. 393. 397. There never were 


ſtronger caſes than thoſe. I admit, in the event, that has hap- 


petied che toſtator did not mean the legacies to fail, It is a cir- 
cumſtande, to which his mind did not advert: gzod voluit non 
Aixit. There is no poſſibility to get rid of theſe words. The 
conſtruction attetnpted is unnatural and contradictory to the pre- 
-ceding part. Words, that are contradictory, may be rejected; but 


not thoſe; that are _” abſurd and A That is 12 
3 vD n 


Maher of the Rolls-—This is meld woe eee ef s n $04 
de 6 Term Rep B. R. 512 which is a very ſtrong caſe. 
I chink, I. cannot get rid of theſe words. It is really a legal 


avelion;, bos Hail ge my opinion, if? hn iN: e * ee 
ens een bos ; ule 1564 4 je Bu Sypey 


KI S wt ants £ era yjo309 JO: 104328 
nn a caſe made 1 was Adel. ne 5 g 
Mer gene Rath,” f atm afraid, I muſt decide againſt the 

e. Iem een ſatisfied ad to the intentlon: büt it is not 

25 ſufficiently 


Feb. 24th, 
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1797. ſufficiently expreſſed to enable me to execute it. The will requires 
1 FAITE to be very minutely conſidered. It mult: be; obſerved; that the 
| bye ; 4 teſtator Zives the rents and profits to his ſon during the life of no 
us mother, not during his own life. Then he takes up the cafe 
of che death of the ſon during the life of the mother. The queſ. 

ion is, whether theſe are legacies at all events to be paid upon 
the ſon's. dying without a wife or child, or only upon that con. 

tingency happening in his mother's life: One cannot help wiſh- 

ing, and ſtraining as far as one can, to ſupport what muſt be 

ſuppoſed to be the intention: but it is impoſſible for the Court to 

indulge ſpeculations againſt the heir, unleſs it is manifeſt, that the 
; teſtator intended, that theſe legacies ſhould be raiſed in the event, 
= Condition that has happened. It has been determined, that conditional 
| tcaded to a limitations ſhall never be extended beyond what is abſolutely 
REM neceſſary from the context of the will, and ſhall not be ſuppoſed 
to govern any diſpoſition except that; upon which they may 

=: naturally be ſuppoſed to attach. Therefore if a teſtator ſays in 
. his will, that if His wife ſhall be exfient at his death, and a fon 
= ſhall be born, he gives to that ſon,” and after his death, over, 
the condition has been conſtrued only introduQory of the gift to 

that ſon, If born, and not to govern the limitation over. I have 

tried to extend that principle to this will. If it had been ſimply 

a gift to the ſon for life, then if he ſhould die before his mother 

without a wife or child, to her for life, and ſubject to theſe truſts, 

to the ſon in fee chargeable witk theſe legacies, I ſhould have held 

it an abſolute charge at all events upon the reverſion, and to be 

raiſed, whether he died without a wife or child in the life of his 

mother or not: but when I read theſe words * chargeable with 

the legacies. hereinafter given,” I am bound to look, what are 

thoſe legacies; for he gives no legacies except by reference. Can 

I reje& theſe words, © leaving my wife,” and decide, that he mult 

have intended theſe legacies to be raiſed at all events, whether the 

Tok 2 ſon ſurvived his mother or not? I ſhould in my opinion be going 
unleſs re- much farther, than I am warranted, by totally rejecting words, 
eien za, unleſs they are repugnant to the clear intention manifeſted in 


the clear in- 


233 other parts of the will. Nothing is given but a mere contingency 
e 4 : 
_—_ — 2 upon a particular event; and when one conſiders what the in- 


tention might poſſibly be, there might be a reaſon for the in- 
tention, that theſe legacies ſhould not ariſe; but in that event. 
If the ſon died leaving a wife or child, even the widow was to 


have no life-eſtate, It is natural to ſuppoſe an intention, 25 3 


A 
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ſhould bave it: but he has thought fit to make her intereſt in this 1797. 
eltate depend entir ly upon à circumſtance, which one would Towns 
not think ought to govern it. When I fee fuch an intention as . 
that, it is impoſſible for me to ſay, he might not have the in- 
tention; that in that event only theſe legacjes ſhould ariſe, and in 
the other the * 080 have the eſtate diſcharged. 


a 
— 
_— 


The cafes decided govern this. Lord Thur les, I know, in 
Doo v. Brabant gave a ſtrong opinion againſt my determination 
of Calth v. Gough; and rather intitvated; that upon the clear 
intention he could ſupply the words, that were wanting in the 
will before him. It went to law; and the court of law made the 
ſame anſwer, that I am afraid I muſt make here. So ſtrong à 
caſe as that can hardly be ſtated. The next caſe was Denn v. 
Bag ſhaw. A ſtronger could not happen. The Court admitted, 
the intention muſt have been in favor of the grandſon, but felt 
themſelves bound notwithſtanding to decide againſt him under the 
extraordinary circumſtances of that caſe. . To apply the principles 
of that caſe to this: I cannot find myſelf at liberty to reject theſe 
words; and if I give any effect to them, theſe n do not 
ariſe, « Therefore the bill muſt be diſmiſſed. 1 1 

* rern 

. Chinn did e v. mb that * 3 * 
300“. to Frunci Holmes did not ariſe; the contingency, upon 
which aye was given, not e taken place; therefore 


diſmiſy.the. bill. 


i, * 0 : * ” 4 


e CAMPBELL v. FRENCH. 24th Feb. 


ur will of the teſtator, dated London 2 3d of Higuf 1790, Teſtator by 


his will gave 


©". "aq? * ing f nn eſtate n contained the fol- 2 8 
an e- 


ung; R ö ſcribing them 
? nn 3 1 71 * | en 2 grand- 
children of 


M undderſtand, that my late ſiſter Margar ed Bal has two — 


* grandchildren liv ing in webe he n Virginia, within cafe br 


| WW 1197 t revoked theſe 
3 giving as 3 "Hog the legatees were 455d; that fa not deing true, they were held 
entitled upon proof of ident y. | 
8 A married woman living in America being entitled to a hs, a commiſion to examine her would 
ave been directed, but as the had been examined under a commiſſion iſſued by the American 8 
** was conſidered ſufficient. 


Vor. III. 4 N. „ three 


+ 


1797 * three miles of North Cherry Pot Church, whoſe name 


2 2 2 


Curse: Price Campbell, a grandſon, and | Pinkfon Campbell, a pr 1 
2 + dnvghter, W — 


Fazucu. 


= A codiell,: dated the Kot of ge 1791, contained the fol 
lowing clauſe : | | 7 | 


And is to the legacies or bequeſts given or bequeathed by 
my will to my ſiſter Margaret Bell's grand- children, [ hereby 
< revoke ſuch legacies and bequeſts ; * being all dead.“ 


The fad of the FAR of the eat was not true, Pink 


Campbell married William Aftins in America. The bill was filed 
for an account t and payment of theſe 2 


P 1 


Evidene proving the identity of ahs: plaintiff was read. 


| A1. lee why Mr Harkey for ht, . is 
| 2 nn . proper for the deciſion of the Eccleſiaſtical Court. It 
| is not upon the eonſtruction of the codicil; but whether it is a 
revocation of the bequeſt or not; and it is concerning perſonal 
| | eſtate only. There are many caſes of deviſes of real eſtate, where 
N 8. upon the miſrepreſentation of a fact to the teſtator by an intereſted 
perſon this Court has iaterfered: but there is no evidence of miſ- 
repreſentation; nor hewäng, why he uſed this expreflion. Con- 
verſation between ſtrangers is not evidence as to matters of pedi- 
gree; though in the family it is. 


=. Lord Cu ANcELLOR.— One witneſs ſpeaks from perſonal know- 
| ledge of both theſe perſons. He ſpeaks to their names and the 
place of their abode. The will ſpeaks as to their being grand- 
3 Children of Margaret Bell. The will connects them ſufficiently : 
aaa he identifies the two perſons of that name living, where the will 
© deſcribes. It is not a queſtion of pedigree : it is only a queſtion 
** odl perſonal identity. It is only a queſtion, whether they are 
2 t b 40 alive. They take as grandchildren, not as being particularly 


leres en- named. If the teſtator had even miſtaken their names, yet if 

titled nut- 

ry = the fact was, that there were two grandchildren of Margaret 
A wiſte 


his name. Bel liviog there, they would have taken (a) The Kar al 


IN 128 


La) Ter Feb, . 1. 266. 
4 3 | | doubt 


8 | 
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doubt would be, if there were other perſons anſwering the de- 
{cription- This is. not a queſtion. peculiar to the Eccleſiaſtical 
Court: I muſt determine upon the ſame rule with regard to the 
conſtruction, that the Eecleſiaſtical Court would. The Eeccleſiaſ- 
tical Court could not avoid proving this codicil as a teſtamentary 


323 
4797 
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paper. It appears to me, there is no revocation: the cauſe being 


falſe: whether by miſ- information or miſtake is perfectly indif- 
ferent. | 


There muſt be a-proper authority from theſe perſons to receive 


their legacies; and one being a married woman living abroad, what 


ought to be done? I think, in ſome late caſe of that kind the con- 


ſent was diſpenſed with. No doubt, I could fend a commiſſion 
abroad: but it depends a little upon the law of the country, 
where the patty reſides, whether it might not be paid to the huſ- 
band. I think, there was before Lord Thrurlow a cafe of a legacy 
to a married woman in the Prufian dominions and being a Pri 
fan ſubject 3 and it-being ſtated, that by the law of Pruſſia, when 
the money got there, it would belong to the huſband, the money 
was paid to him. But I rather believe, in W hy: Wa 
* n ſame e as we 485 : 


b 


2 ht Ae not ee the b being alive ; and 
let a commiſſon iſſue to take the conſent of the married woman; 
and upon the iſſuing of that commiſſion I will give you an op- 
portunity-of examining more particularly as to both of them. 


TY 


It appeared afterwards, that à commiſſion had ifſued from the 


Government of Virginia upon affidavits as to the identity of the 


legatees ; one of which was ſworn by a perſon, who had educated 
them 
power of attorney to receive the legacy executed by her huſ- 
| band. 


1 % 
Ch ? * 4 : : : 
1 - 


Tord Cnancnrior. This is much better evidence of the 
identity Than che witneſſes examined in this cauſe. I think, the 
expence of a commiſſion may be red. This 3 is a very regular 
a n | 


Vader that commiſſion Mrs. Aſtins conſented to the 


* has Dire 


Legacy to 2 
married wo- 
man ſodject 
of a foreign 
ſtate paid to 


the-huſband ; 


to whom it 
would = 
law of 

count E. 
1 F 


% 


324 


3797. 
— General with liberty to the legatees to apply by petition u 
theſe documents for payment: and : err I hall BE it with- 


CampBerL 
\ . 
Fatxck. 


Rolls 


A condition 


Ynconfiſtent - 


; with the gift 
is void ; 


therefore up- 


on a bequeſt 
to A. for life, 
and at his de- 


_ "ceaſe to his 


heirs, execu- 


tors, &c. but 


if he at: 
tempts to diſ- 
poſe of the 
Principal. 
over, be takes 
the abſolute 
intereſt; and 
the coadicha 
being incon-' 
ſiſtent with it 
is void, 


. 


<c 


<6 


«© 


* 
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Direct the executors to transfer the legacies to the Accountant 


out 4 coivilſion. +7 


BRADLEY v. PEIXOTO. 


T. cauſe aroſe upon x the Nec ae, by the will of 
Thomas Be” 


41 ti Et bequeath to my fon Henry Bradley the dividends 
* ariſing from 1620 J. of my Bank ſtock for his ſupport during 
t the term of his life: but at his deceaſe the ſaid 1620 I. Bank 
* ſtock, principal and intereſt, to devolve to his heirs, executors, 
“ adminiſtrators and aſſigus. Having obſerved during the term 


e of my life ſo many fatal examples of parents having left their 


children in a ſtate of opulence, who have | afterwards been re- 
* duced to want the common neceſſaries of life, my principal 


„view in this will is, that my wife and children may have a 
4 ſolid m enty. to ſupport them during their lives. For this 


« purpoſe I will and moſt ſtrictly ordain, that if my wife or any 
e. one of my children ſhall attempt to diſpoſe of all or any part 
* of the Bank ſtock, the dividends from which is bequeathed to 
them in this will and teſtament for their ſupport during their 
lives, ſuch an attempt by my wife or any of my children ſhall 
exclude them, him or her, ſo attempting from any benefit in 
4 this will and teſtament, and. ſhall forfeit the whole of their 
ſhare, principal and intereſt; which ſhall go and be divided 
unto and among my other. children in equal ſhares, that will 
. obſerve the tenor of this will and teſtament.” 


A 


£6 


cc 


| The bill was filed by Henry Bradley againſt one of the daugh- 


ters of the teſtator, who. had taken out adminiſtration. The 


prayer of the bill was, that the defendant might be decreed to 


transfer the 1620 /. bank ſtock to the plaintiff, The other chil 
dren were out of the juriſdiction. 3 | 


"WL 


Maſter 


un. in — 8. 
abt the Noelle (a). The firſt clauſe in an abſelute n 1799 
of -the - principal and dividende. But chen comes this clauſe, with Naur 
which the plaintiff does not comply; and the queſtion is, whes eu 
ther by che rules of this court he can demand the legacy, not ; 
complying with the inyupQion, the teſtator has laid upon bim; 
or rather whether the condition is confiſtent with the gift. See- 
ing the}. father's intent ſo clearly and, Rrongly expreſſed I have 
taken ſome time to conſider this caſe; and have endeavoured. to 
ſatisfy myſelf, that I am at liberty to refuſe. the plaintiff the de- 
mand, which he now makes. Indeed anotber reaſon for delay- 
ing my judgment was, that there appeared to be other children, 
_ who were intereſted in this queſtion, and axe not parties to the 
cauſe, The reaſon given for not having them before the Court 
is, that they are all out of the juriſdiction. Had they been in 
this country, I ſhould have expected them to have been made 
defendants, to ſuſtain their intereſts: but as they live; abroad, the 
cauſe has proceeded without them; and according to the opinion, 
I have formed of this Tale, they are not neceſſary parties; becauſe 
I feel myſelf obliged to . that the ee l have before 
as e 4 has 1 lo 39364915119 


50 1 Gp | ! 7.1 20 "1 2 13 N 


18 tka into 85 45:10 that have been mentioned; and 


find it laid down as a rule long ago eſtabliſhed, that where there 
is a gift with a condition inconſiſtent with and repugnant to ſuch 


gift, the. condition i is wholly void. A condition, that, tenant in Condition, 


that tenant 


fee ſhall not alien, is repugnant; : and there are many other caſes ; 3 
of the fame ſort : Piers v. Winn, 1 Vent. 321. Roll. 435. The not alien, or 


at tenan 
report in Ventris is very confuſed : but it appears clearly from the ina) Gal 
report of this caſe in Pollexfen, as well as from many other caſes, recovery, is 
that the Court meant to ſay, that where there is a gift in tail 2 
with condition not to ſuffer a recovery, the condition is void. 
There are ſeveral caſes of this. kind collected in 2 Danv. Ab. 22. 
which ſhew, that a condition repugnant to the nature of the 
eltate given is void: Co. Lit. 223. a. Dy. 264. Mildmay's caſe, 
6 Co. 40. Stukely v. Butler, Hob. 168. is of the ſame kind; where An exception 
it was held, that an exception of the very thing, that is the 2" try 


is the ſo 


ſubject oß the gift, is of no effect. In all theſe caſes the gift _ Tile bo 


(a) The reporter not having been preſent was favoured with a note of & jodgment by 
© gentleman, whoſe accuracy is yniverſally acknowledged. 


Vo, III. 40 ſtands, 
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then I am under the neceſſity of declaring, that this is a RY 
with a qualification inconſiſtent with the gift; and the qualifcaz- 
tion muſt therefore be rejected. This is not like: Sockert' v. Wray, 
4 Bro. C. C. 483; for there the gift was to a „eme covert for life; 

and then to ſüch uſes as ſhe ſhould by will appoint. She would 


only appoint by will; and could not bind her executors by any. | 


daeed in her lifetime; and I declared in determining that caſe, that 


1 ſhould think otherwiſe in the caſe of a man or any perſon hav- 
ing an abſolute intereſt. - A man could bind his executors ; but 
not a eme covert. If this bad been a gift to the fon for life, and 


after his death, as he ſhould appoint, and ia default of appoint- 
ment, then to other perſons, I deſire not to be underſtood, that it 


would not be good: if in default of appointment it was to go 


to his executors, I ſhould doubt, whether it would be ſo: but 1 


give no opinion upon this. Upon the whole, I am obliged to 
hold chis condition repugnant to the gift and therefore void. De- 
clare, that the condition annexed to the legacy of 4620 J. bank 
ſtock is repugnant to and incenſiſtent with the intereſt given to 
the legatee of the ſtock, and therefore void; and upon payment 
of the coſts of this ſuit by the RTE let the ſtock be tranaferred 


to him. 


| N 
q . - "> 


in Plitoto v. he Bank of E ! Chan. zd of une 179 7. 
the ſubje& of which was a diſpoſition of ſtock by the ſame will 


; in preciſely the fame manner, the Lord Chancellor was very 
1 clearly of opinion, that it was an 8 not a limited, intereſt ; 


N and decreed accordingly. 
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y indentures dated the 7th of Pune 1775 John Kipling and 


B 


in the county"of "Northampton, called Gail/borough and Cold fey, 
[the remainder or reverſion of which Sarah Kipling was ſeed of 
in fee, ſubjeQ"as to the former to a mortgage term for 250/.) to 
the'uſe and behoof of ſuch perſon and perſons and for ſuch eſtate 
aud eſtates and fubje& to ſuch powers, charges, proviſoes, limita- 
tions, reftriativns and agreements, and in fuch manner, as they, 
the ſaid John Kipling and Sarah Ripling notwithſtanding the co- 
vertüre of the latter ſhould at any time during their joint lives 
by any deed” or writing under their hands and feals atteſted by 
two or more "credible witneſſes jointly direct, limit or appoint 
and for want of ſuch Joint direction, limitation or appointment, 
to the uſe and behoof of ſuch perſon and perſons and for fuch eſtate 
and eſtutes and ſubject to ſuch powers, charges, proviſoes, limita- 
tions; reſtritions, and agreements, as the n of * 
ſaid Fobn and Sarah Kipling, by any deed or writing under his or 
her hand and ſeal atteſted by two or more credible witneſſes or by 
his or her laſt will and teſtament in writing to be by him or her 
ſigned, ſealed and publiſhed, in the preſence of three or mon 
eredible witnefſes ſhould at any time direct, limit and appoint ; 
and for want of ſuch direction, limitation or appointment, to the 
uſe of we right heirs of the laid Jorn Kipling for ever. 


A fine was levied nn Fobn Kipling 100 on the 
23d of January 179 4 without having made any appointment. 
Sarah Kipling by her will dated the 14th of June res and at- 
telted hy 7 three Whos, diſpoſed as follows: J 


"Y 
$16. 


And I give deviſe and bequearh; all my Neth at Cla 1 400 
in the county of Northampton to my late huſband's” brother 
the Reverend Charles Kipling, clerk, his heirs and aſſigns for 
ever; and 1 "give all my plate, Hnen and china, to the faid 


Surah bis” wife; covenanted to levy a fine of certain eſtates 


Settlement of 
the wife's 
eſtate to ſuch 
uſes as the 
huſband and 
wife or the 
ſurvivor 
ſhould ap. 


- point by deed 


( will wich 
three witneſ- 
ſes; in de- 
fault thereof, 
to the heirs 
of the huſ- 
band : the 
wife ſuryi- 
ving made a 
diſpoſition by | 
her will to a 
charity and 
therefore 
void : de- 
creed to the 
heir of the 
huſband. 
The con- 
ſtruction of 
the will be. 
ing, that ths 
real eſtate 
was well 
charged in 
aid of the 
ae with 
egacies, even 
ſuppoſing the 
charge not 
general fo as 
to include fu- 


ture legacies, 


a legacy may 
be revoked 
and piven to 
another per- 
ſon by an 
unatizeſted 
codicil. 
Teftatrix 


dy codici} 


gave to 4. the 


* legacy given 


by her will 
to the chil- 
dren of B, 

* as 1 know 
rot whe- 
ther any of 
them are 
«« alive and 


<6 
«6 
«6 


* if they are well provided ſor: though they are liviog, 8, by entitled ; the conftruRtion being that 
if th 


COS 


ey are living, they are well provided r. 


15 % Charles 
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Wars, 


wich the appurtenances, alſo money in the public funds 
my good friend George Conibeere of the city of Glofter, upholder, 


2 George Coniberre, his heirs, executors and adminiſtrators, 


 _ at Guil/borough, as alſo over and above the principal and intereſt 


The teſtatrix then gave legacies of 50. to the infirmaries of 


of Staverton and Guil/borough ; and then after ſome ſmall legacies 
to individuals and ſome directions concerning a monument for 


* ciency remains, to pay 300 J. to ſuch of the children as ſhall 


. ſeveral uſes, intents and purpoſes, hereinafter named: that is 


the produce thereof in the firſt place to pay all my juſt debts, 


< the next place to retain for his own uſe as a token of my eſteem 


. * hire, yeoman, to be. equally divided among them; and alſo, to 


the will of my late uncle James Horton of Guilborough: but 
sin caſe of a deficiency I direct only what ſhall remain to be 


oy + « from the Wis. pariſh.” he ks George Coniheere exe- 


a  eutor. 


ä 


= Charles Npling Then, after giving to Penelope Kipling, 
daughter of the ſaid Charles Kipling her watch, rings and wearin 
apparel, © I alſo give and deviſe all my real and perſonal eſtate 
* whereſbever and whatſoever not hereby otherwiſe diſpoſed of 


unto 


< his heirs, executors,” and adminiſtrators, in truſt to and for the 


to ſay, as ſoon as convemently may be after my deceaſe to 
< make ſale: thereof, and after paying charges of ſuch ſale out of 


funeral expences and charges of proving this my will; and in 


« and regard the ſum of 20/4.; and I do deſire and direct the 


<« woolſtapler, all money due to him upon mortgage of my eſtate 


due thereon the ſum of 20/4, as a mark of gratitude for his 
< trouble in having received my rents; alſo to the truſtees of 
* the methodiſt chapel, commonly called the Reverend Jobn 
*. Weſtley's Preaching Houſe, in Giofter, the ſum of 1001. for the 
« liquidation of a debt in part upon the faid preaching houſe.“ 


Gloſter and Northampton and of 204. to the poor of the pariſhes 


her huſband, and I do direct my executor, in caſe a ſufh- 
< be living of Edgcomb Daniel of Bilton near Rugby in Warwick- 
© pay go d. to the ſons of the clergy in London, according to 

* paid to the ſons of the clergy ; and if any overplus after pay- 
ment of my-debts, funeral expences,. charges of proving my 


* will and legacies, I direct my ſaid executor to pay ſuch over- 
plus to the poor of the ſaid pariſh; of Stauerton not receiving 


c 2 . 
0 12 


, 
. 
1 & * 1 
N 
- 
"Coat 72 


cue By way of codicil to my will I give to my brother's 
« {on Charles Kipling jun. the 3001. deſigned for Edgcomb Daniel's 
« children as know not whether any of them are alive and if they 
a are well provided for. I likewiſe give my ſiſter Kipling 201. for 
« mourning and my ſute of beſt lace; likewiſe to Mr. John Kip- 
« ling by token of friendihip for he wants nothing: to Mre. 
« Coopy my great bible; to Mrs. Jones my clock and Doctor 
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2 with notes: witneſs my hand Sarah Kipling this 7th day 


« of * 1795 — The on are in ſou <4 txpagt 


This cod was not properly la: to aſe real aide | 

The ho SRO died upon the 4th of f April 179 * e the 
executor; filed the information and bill; praying an account of the 
onal eſtate; that the defendant Ward, who had contracted for 
the purchaſe of the Guilſborough eſtate, may complete his contract ; 
and that the purchaſe-money may be applied in diſcharging the 
debts, funeral expences, and ſuch legacies, as are effectually charged 
upon the ſaid eſtate, or ſo much as the perſpnal eſtate ſhall be inſuf- 
ficient to diſcharge. Charles Kipling the elder claimed as heir at 
law of John Kipling. The legacy of zool. was claimed both by 
the children of Edgcomd Daniel and by Charles Kipling the 


young 4g” ats 


882 — 


b „Iich r g | bing 31 Nn 4 
.| Attorney General and Mr. Allcock for the children of Edgcomb | 


Daniel.—This is not a caſe depending upon the Statute of Fraudt. 
The terms preſcribed by the power muſt be purſued. The teſ- 
tatrix has effectually charged this eſtate with 300 “. for theſe chil- 
dren: can they be deprived of it by an inſtrument not executed 
according to the power? But even if it was upon the Statute of 
Frauds, this is not like Brudenell v. Boughton, 2 Ai,. 268. In 
Habergham v. Vincent, ( ante Vol. II. 236, 7.) the Lord Chancellor 
qualifies that doctrine; and reſtrains it to caſes, where the Teal 
eſtate is charged in aid of the perſonal, not as the primary fund. 

| In this caſe the land is as much the primary fund as the perſonal 
eſtate, The teſtatrix was miſtaken in the fact of the death of the 
legatees z which | is the ground of the revocation of the er. | 


"Mr. 2 for Charts Kipling the younger, here is no ite. 
ference between this and Brudenell v. Boughton and the caſes, that, 
followed 3 it; nor does the power make any difference, It was as 

Vor. im. 41 5 competent 
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Nr ber to diſpoſe by will, as if the war abſolute 
She had uſt the ſame power to diſpoſe by a will 2 — 
3 owner of lands has by the Statute of Frauds. This is not 
given in the ſhape of a charge upon the land; but operates as ſuch 
charge only by conſtruction; becauſe the has directed a ſale and 
the produce with the perſonal eſtate to be 2 general fund for pay- 
ment of debts and legacies. By the general clauſe at the end the 
reſidue is only to be paid over after payment of the debts and le- 
gacies. Then it comes within Lord Hardwicke's reaſoning in 


, Brudenell v. Wipe! 048 The teſtatrix has turned this real eſtate 


into perſonal ; as in Mallabar v. Mallabar, For. 79. Durour v. 
ht 1/, 9 3 320. and Ogle v. "Cook, cited 13 Bro. C. C. 592. 
Rephe Alt is one tbe to diſpoſe of her own eſtate, and another 
to deveſt by the execution of a power. This is more like Maſters 
v. Maſters, 1 P. Will. 421. than any of the other caſes. The prin- 
eiple of that caſe is, that if the teſtator does not charge his legacies 
generally, or ſuch as he gives by that paper or ſhall-give by any 
other paper, but if the context ſhews, he meant to charge thoſe le- 
gacies, that he mentioned in his will, the Court will not carry it 
farther, or charge any other legacies. This teſtatrix has not gene- 
rally charged her legacies; and did not mean to charge any legacies 
but ſuch as ſhe gave by that will. Brudenell v. Boughton was 


thought i in Haber gbam v. Vincent to go full as far as the Court is 


warranted. The point is reduced to this; whether this legacy is 
revoked. If it is, it is not given to Kipling; and becauſe it is not 
given to him, it is not revoked; for ſhe did not mean to revoke it 
unlefsto give it to Kipling; and ſhe cannot give it to him or any 
one without giving it 4 a will atteſted tle three witneſſes. 


Me, 97 the Rells. —T do not feel much difficulty upon this 


queſtion. Upon the view, I now have of the cafe, it is neither 


more nor leſs than a legaey charged upon a fund to be compriſed 
out of the ſale and produce of the real eſtate and the perſonal eſtate 
mixed. It is not a reſidue. I do not agree, that the real eſtate 
was turned into perſonal at all events: but it is real eſtate charged 
in aid of perſonal. No more ought to be ſold than is ſufficient to 
pay the charges upon it. With regard to the reſidue, the diſpo- 
ſition of which is void, as far as it reſpects real eſtate, being for a 


charity, after eg VE the debts and Iegacies, it wil 8⁰ to the 


ts. eee | heir; 


3 


heir; who'will- have a right to take it as real eſtate, paying e 

he nent queſtion is as to the ſubſtitution of Kipling in the room 
of the children of Edgcomb Daniel. If this was a legacy charged 
only upon land, nothing can be clearer, than that. it could hot be 
altered either as to the guantum or the perſon by any will but ſuch 
23 would have affected land: but being upon a mixed fund and 
once well charged, the teftatrix may afterwards modify or alter it, 
as ſhe thinks fit. If a teſtator ſays, he charges all the legacies given 
by his will upon his real eſtate, and gives 20/. to A., he may by an 
unatteſted codicil give that legacy of 20/. to B.: it has been deter- 
mined, that you cannot create new legacies : but you may modify 
or alter any before given. You cannot give freſh legacies upon 
land, unleſs future legacies are charged: but * may ſubſtitute one 
for anotlier. 


After the opinion, I "I given, hs) this ſubſtitution may ls 


ſubſtitution; aud upon reading it with ſome attention it is impoſ- 


ſible to ſay, it is not a complete revocation! of that legacy. It is 
an abſolute gift of the legacy deſigned for Edgcomb Daniel's chil- 


dren; and the reaſon accompanies it. It was argued, and with 
ſome ground, that if it had reſted upon her not knowing, whether 
they were living, there would be good reaſon to contend, that it 
fell within the caſe of pater credens Allium ſuum eſſe mortuum (a) : 
but ſhe goes farther ; that ſhe doubted, if they were living, whether 
they might not be well provided for; and ſhe totally deprives them 
of that proviſion. The Court will nat an whether they are 
well provided for or not. ** 


Therefore declare, that the legacy of 350 J. given + bp the will to 
the children of Edgcomb Daniel is revoked by the codicil, and is well 
given by the codicil to Charles Kipling the younger; that the gift 
of the reſidue of the money ariſing from the ſale of the teftatrix's 
eſtate after payment of the debts, funeral expences and legacies, 


” „ 
e 


being given to charitable purpoſes is void by the fatute; and that 
the ſame belongs to Charles Kipling the elder, bee. at * of the 


e according to the deed. ee WW 


ene 
A) Canphl French, ante e 321, | 


| A doubt 


29 
— 


1 7 
ha al 


N Wan! DB, 


1 


pace, the next queſtion is, whether this codicil is at all events a 
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16th Feb. 

17 
| „ N85. 
15th March 
17 
Teftatorgave 
his wife real 
and perſonal 
[eſtate in bar, 
full ſatisfac- 
tion_ and re- 
compence, of 
all dower or 
thirds, which 
ſhecanbaveor 
claim in, out 
of or to, all or 
any partof his 
real and per- 
- ſonal eſtate or 
either of 
them: he 
2 the reſi - 
due to four 
perſons, and 
afterwards 
by a codieil 
directed them 
to diſpoſe 
thereof in 
charities: 
rt of the 

3 being 
Anveſted in 
real ſecuri- 
ties goes ac- 
cording to 
the Patute as 
 .undiſpoſed 
of; and the 
widow is .not 


barred. 


Caſes in Chancery. 

A doubt was ſuggeſted-in the courſe of the argument by the 
2 General, whether the heir at law of the teſtatrix Was not 
entitled. No ſuch party was before the Court; and it was ſaid chat 
advertiſements had been 9— and no heir could be found. 


* Court at firſt inclined to reſerve farther directions as to the 
queſtion, to whom the reſidue would belong, and to direct the At- 
torney General to be made a party; ; but a few days afterwards the 
point being given up, and the Attorney General declaring himſelf 


ſatisfied, the decree was made as above. 


PICKERING v. LORD STAMFORD. 


H1s cauſe (reported ante Vol. II. 272. 581.) came on upon a 
T petition of re-hearing by the perſonal repreſentative of the 
teſtator's widow againſt ſo much of the decree as exeluded the 
widow from any ſhare of ſo much of the reſidue of the teftator's 
perſonal eſtate, as was Welted in real ſecurities, the diſpoſition of 
which to charitable purpoſes was void; and which was declared to 
N in the next Pal kin. 


The bai of the will, upon hich 5 it was inſiſted that the 
widow's right was barred, was that, by which after giving certain 


parts of his real and perſonal eſtate ro his wife, he declares, the 


proviſion, he has thereby made for his ſaid wife, is and ſhall be in 
bar, full ſatisfaction and recompence, of all dower or thirds, 
which his ſaid wife can have or claim in, out of or to, all or any 
part of his real * perſonal eſtate or either of them. 

5 5 he, tt. an \ additional; 3 was given to the miſo in 
terms of favour and affection. > 


* Mr. Grant, Me. Auftrather, add Me Richard: againſt the decree. 
— The teſtator has died altogether inteſtate. as to this property; 
which muſt be diſtributed entirely upon the /atute witliout any re- 
gard to his intention. It is not the caſe of an undiſpoſed reſidue ; 
for there is a difference between-not making a complete diſpoſition 


and a GE, that by an unforeſeen accident 7 5 
| ere 


cars in" Chancery: - 
Where an executor is appointed, there is no inteſtacy.: he takes 
eicher beneficially or as truſtee. But here the object he had in 
view failing, the will as to ſo much is completely diſappointed. It 
like the caſe of a lapſed legacy ; and there is no rule to go by but 


But if che intention is to be regarded, chere is no intention to ex- 
dude the wife in the event, that has happened. The intention 
upon the ſuppoſition, that the charity could take, cannot be applied 
to a caſe in which they cannot take. He bars his wife from this 
ſuppoſed claim for no other purpoſe than to protect that charitable 
legacy. It is not a. general exeluſion; not like an excluſion from 
diſlike, as in the caſe of a bequelt of a ſhilling, ſhewing a wiſh, that 
the eſtate ſhall.go any where rather-than to the particular perſon. 
This teſtator ſhews great favour to his wife. Suppoſe, he had an- 
nexed ſuch a clauſe to the legacy, he gave to each of the next of 
kin: would that have excluded every one, to whom the Statute of 
Diſtribution gives the property in caſe of inteſtacy? The words of 
excluſion muſt have been diſregarded.. Davers v. Dewes, 3 P. 
Will, 40. Sympſoz v.-Hutton, 11 Vin. 18 5.; 2 Eg. Ca. Ab. 429. In 
that caſe there was the ſame miſtake as to the daughter's ſuppoſed 
claim, as this teſtator has made as to the ſuppoſed claim of his wife. 
In Turner v. Ogden, decided by your Honor upon a re-hearing 
11th of March 1794, the teſtator declared, his relations ſhould have 
nothing to do with his houſen; which he had given to a charity; 
being leaſehold premiſes, Lord Kenyon decreed in favour of the ex- 
ecutrix: but your Honor reverſed that decree ; and gave it to the 
next of kin according to the Ffatute:; relying upon the diſtinction 
taken in Bennet v. Batchelor, (ante Vol: I. 67.) between a lapſe and 
a reſidue undiſpoſed of. The words of excluſion therefore did not 
operate; being inſerted only in favour of the charity. Hale v. 
Cox, 3 Bro. C. C. 322. was upon the ſame principle. Beard v. 
Beard, 3 Ath. 72. Nichols v. Criſp, Amb. 768 (a). Creſwell v. 
Byron, 3 Bro. C. C. 362. In Arnold v. Chapman, 1 Veſ. 108. the 
intention failing, the ſubje& went as the law would carry it. The 


(a) The Maſter of the Rolls obſerved, that the report of that caſe was not correct. The 
teſtator direQted the eſtate to be turned into money for the benefit of his natural daughter. 
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That purpoſe failing by the death of the child im the life of the teſtator, Lord Batbunſ held, 


there was no reaſon to convert the eſtate into perſonal property ; but that itdeſcended to the 
heir ſubje& to the charges upon It, | 


WT. 
Tre 


Vor. u. e 


5 797: ; widow hat a legal veſted intereſt; and there is nozreaſon to Uke 
TICKERIN FC} | 


| STAMrORD. 


: n 4 
4 \ 


5 Caſes in Chantery. 
out of ker in favour of the next of kin. 


Ii Myr. Graham, Mr. Stanley, and Mr. Thomſon in ſupport of the 
decree.— There is plain language againſt the widow; the imple 
ſenſe of which is, that ſhe ſhall have that proviſion in bar of 
every thing, ſhe can claim by way of right out of either the real 
or perſonal eſtate. That diſtinguiſhes this caſe from moſt of thoſe 
cited. Where the teſtator excludes any one of the next of kin in 
every poſſible event, the law of this Court will confider that perſon 
as naturally dead. Davila v. Davila, 2 Vern. 724. Vuchel v. Br. 
ton, Pr. Ch. 1 69. 1 Bro. P. C. 167. Cleaver v. Spurling, 2 P. 
Mill. 526. In Symp/on v. Hutton there was deciſive evidence from 
the new diſpoſition by the codicil according to the appointment of 
the wife, that the-daughter was not intended to be excluded from 
that new right acquired by accident under the codicil, which he 
could not have contemplated when making the will. This point 
does not appear in the report of that caſe 2Vern.; and by the 
Regiſter's book this point ſeems to have paſſed ſab ſilentis (a). If he 
had foreſeen this conſequence, he might perhaps have ſaid, his wife 
ſhould have ſomething more: but he has not faid ſo; and in that 
reſpect it reſembles Calthorpe v. Gough, 3 Bro. C. C. 395. n.; which 
was a very hard caſe. Where there is a gift to the wife in bar of 
-her cuſtomary ſhare, it puts her quite out. Lein v. Lewin, 3 P. 
Mill. 15. Creſwell v. Byron was upon the word “ dower,” appli- 
cable to real eſtate only. Ga 


Reply.-—In caſe of an undeſigned inteſtacy there is no inſtance of 
referring to the intention: the fatute has always been the rule of 
Aiftribution. There is a clear diſpoſition of every part of the pro- 
perty; and if any part of that fails, ſo far his intention is removed 
entirely out of the way. The next of kin claim upon the ground 
of inteſtacy ; and yet they treat it as a queſtion of intention. 
Symnpfon v. Hutton is a direct authority. As in that caſe, this is a 
new right ariſing by accident under the codicil ; for if the codicil 
had not been made, both the next of kin and the widow would 
have been excluded. The excluſion was limited and qualified; and 
ot intended to apply to the caſe, that has happened. 


%) See-this caſe ſtated-by the Maſter of the Rolls, gf. 


| "Maſter | 


_ Caſes in Chancery. 
Maſter of tha Ralls, intended to give judgment in this cauſe: 
wa upon very full conſideration. of the caſe of Symp/on v. Hornſby 
1nd Hutton from the Regiſter's book (a) I doubt, whether that caſe 
does not hear more upon the point now in queſtion, than from 
Viner and 2 H Caſer Abridged might have been conceived. It 
as the only cale, that made any doubt in my mind as to the opi- 
nion, I formed upon the former hearing of this cauſe; and my 
doubt is now, Whether that opinion can be fupported N ſhak- 
ing that eaſe: if not, A ſhall hardly think myſelf at liberty to vary 
from it. The only queſtion, that ſeemed to create a doubt in that 
caſe, as it appears in the Regiſter's book, was, how far Jane the 
daughter was excluded: but jit was not merely an excluſion of the 
daughter: there were ſimilar words of excluſion as to the wife. 
The caſe was this. Thomas Addiſon by his will reciting, that he had 
once intended to have made his daughter Jane co-heireſs and equal 
ſharer with his other daughter, but having married without his 
conſent, he gave her certain proviſions out of his real and perſonal 
eſtate; all which eſtates, leaſes, tithes and money, before deviſed to 
his daughter Jane and her iſſue were thereby declared to be in ſatis- 
faction of her child's part of whatſoever more ſhe might have ex- 
pected from him or out of his perſonal eſtate. He then deviſed to 
his wife; and gave her furniture and other things; all which de- 
wiſes and bequeſts he declared to be in full of her dower, thirds and 
other claim at law or in equity or by any local cuſtom to any other 
part of his real or perſonal eſtate. He gave the reſidue to his other 
daughter; who died in his lifetime, leaving one child; who was 
the only perſon that could be entitled under the Statute of Diſtri- 
bution beſides the wife and the excluded daughter. By a codieil he 
gave the reſidue to his wife for life, with power to diſpoſe of the 
ſame after her deceaſe with the approbation of the truſtees. Having 
this limited power ſhe made a diſpoſition without the conſent of the 
truſtee, - The decree declares, that Frances the widow having diſ- 
poſed without the conſent of the truſtees, had not purſued her 
power; therefore the teſtator died inteſtate as to the reſidue; which 
ought to go according to the Statute of Diſtribution, viz, in thirds; 
one third to the plaintiff Symp/or in. right of his wife Fane ; one 
third to the child of the 3 n. and one n to the 
N of the wide w. ö 


If thisis warranted; it goes a great un than ure best in 
Apport of the + ond claim ; for if 'rlieſe words'y were not full 
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Teſtator gave 
real and per- 
ſonal eſtate to 
one daughter 
in ſatisfaction 
of her child's 
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ſoe ver more 
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ed from him 
or out of his 
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rate: he alſo 
ave a provi- 
on to his 
wife in full of 
her dower, 
thirds, or 
other claim at 


law or in e- 


quity or by 
any local cuſ- 
tom to any -* 
other part of 
his real or 
perſonal ef. 
tate: the re- 
ſidue to his 
other daugh- 
ter: upon her 
death in his 
life he by co- 
dicil gave it 
according to 
the appoint- 
ment of his 
wife; the 
power not 
being duly 
executed, the 
reſidue goes 
according to 
the fatute as 
undiſpoled 
and the 
widow and 
daugnter are 
not darred. 


0 Cales in Chanterv. 
1797. . . Gent under the circumftances to bar the widow, Iam afraid 1 « 

2—— 2e 1 can. 
„ 806 adhere to the opinion, I formerly gave; which was a 3 

2 doubtful one; and though I ſtill think, ſtrong reaſons may kd 
Aranrors, in ſupport of that judgment, yet I am afraid, without ſhaking that 
- caſe I cannot adhere to it. Iſhould wiſk to hear ſome obſervar; A 
from the counſel upom ĩt. 


15th March. Mr. Grabam for the next of kin endeavoured to diſtinguiſh this 


caſe, as depending upon more comprehenſive words than Sympſon 
v. Hornſby ; in which rights veſted in the wife were intended; and 
there was nothing to bar her from what would devolve to her by 
law for want of other diſpoſition. 


Mafter of the Rolls. I feel To ſtrongly overborne by this caſe, 
-which is a judgment upon very ſerious conſideration, that with the 
doubtful opinion I entertained before, I do not know, how I can 

belp acquieſcing under it. It is very ill reported. This point is 
not reported at all: but only that about the daughter. The caſe 
muſt occur every day with regard to wives, that are barred by con- 
tract. I am not aſhamed to retract my opinion; and am very 
glad, I took time to look into this caſe. 


As to this point, that now ſtands for a 're-hearing, the codicil 
to the charity makes no difference. The queſtion really is, whether, 
if all the four reſiduary legatees, to whom he had given the reſidue 
ointly, which would therefore have gone to'the-ſurvivor, bad died 
in his life, his widow would have been barred from any ſhare. 
The charity was merely ſubſtituted for them; and failing, it is the 
'fame as If never given. When this cauſe was firſt argued (and it 
Was very well argued even upon the firſt hearing) I had thought, 
and believe I fo expreſſed myſelf, that it was a point of great dif- 
ficulty and nicety: but upon the conſideration then given to it, and 
the authority of thoſe caſes, which were much relied upon by the 
"Huſband dy- next cf kin, reſpecting the cuſtom of London, that where a widow 
=> n has agreed to accept a conſideration for her widow's ſhare, though 
bound by her the huſband dies inteſtate, yet ſhe ſhould not be at liberty to claim 


contract not 


2 chin . her widow's ſhare, I was led to think, the ſame doctrine would 
er. ne cul- : 


tom of Lon. apply to the caſe, where, not with a view to guard againſt in- 
_— teſtacy, but by.ſome proviſion, he had put her in the ſame ſituation 
af a contract before marriage; and that it wguld be a bar, let the 


circum- 


c:romflances, - under-which the claim might ariſe, be what they 
migbt. Great difficulty occurs to me upon this caſe : if a man de- 
viſes his real, eſtate from his heir, after giving his widow a pro- 
viſion in lieu, fatizfaQtion and bar, of dower, and the deviſee 
dies in the life of the deviſor, is there any doubt that the 
heir would take the eſtate, and bar the widow of dower? That 
is not doubted ; and yet it is extremely difficult not to argue in fa- 
your of the widow in that caſe, as in this it is argued againſt the 
next of kin. I have turned that much in my mind; and I am not 
ared to ſay, 1 could in that caſe, decide in her favour. She 
could riot ſay; her dower was intended to be ſatisfied only in favour 
of that deviſee. I am perfectly ſure, that caſe has happened in 
point of fact; and no ſuch argument has been raiſed for the widow. 
In caſe of a contract before marriage, that the wife ſhall not claitn 
either dower,oriperſonal cltate; it is not mierely to give the liufband 
power to diſpoſe of it; for it is determined upon the cuſtom of 
London, that he ſhall be barred though he toes not give it away c 
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Picks 


. 
Lord . 
STAMFORD. 

Devilee dies 
in the life of 
and the eftate 


deſcends: the © 


deviſor's M 
dow being 


entitled by 


the will to a 
3 in 

r of dower 
muſt ele, 


it is exactly as if there was no wife; aud the next of kin: take wich- | 


out any reference to her. That having been detertnined, I thought 
took up without ſome doubt upon it. Upon the re- hearing it was 
mbre fully angued; and my opinion was rather more ſhaken : but 
I am-now decided by having found the very point determined by 
Lord Gomper 3/\ who was of opinion in the caſe, I have cited from 
the Regiſtet' s hook, that where a teſtater had given to his wife that 
proviſion, which he meant to be a ſatisfaction for any claim, ſhe 
might have againſt the other objects of his boumy, if by any acci· 
dent thoſe objects ſhould be unable to claim the benefit of that ex- 
duſion;” ho other perfori ſhonld Tet it up sgainſt the widow. After 
that T eannot upon ſuch u point ſet up my on judgment againft 
Lord Coen s. Therefore I think; my ſormer determination was 
wrong Many reaſons may he urged for aud againſt it. The caſes 
I bave put f the heir at lo ww and the contract before marriage ſeem 
to govern it.: but there are diſtinctions. Perſonal repreſetitatives 


do not take as.an heir at law; who is the perſon pointed out by the 


law, unleſs the teftator by deviſing points out another. The teſ- 
tator muſt be ſuppoſed to mean it in favour of his real eſtate at all 
events, and into whoſeſoever hands it ſhall come. As to the per- 
ſonal eſtate, the teſtator muſt be ſuppoſed to imagine, as he certainly 


did, that his wife had ſome claim out of his perſonal eſtate. There 


may be ſome reaſon for it; for he lived in the county of Che/bire, 
Vox, III. 4R 


which 


f 8 | 
4 
8 


$85. 


1797- 
| . 
Fieane 


Lord 


Srawmrond. 


befler not 

ving' been 
withjn che 
province of 
York at the 
time of Hen, 
VIII. is not 
within the 
cuſtom, , 


it he had died without leaving any perſon, : who could take? The 


that. I muſt take the opportunity of ſayifig Vacbel v. Breton does 


principle, but as executrix beneficially. This was not the queſtion 


the next of kin in excluſion of the widow. Declare, that ſo much 
ol the reſidue of the teſtator's perſonal eſtate as was veſted in real 


cales in Chantery, 

which is part e the province of York ; and a vulgar error Prevaileg, 
that the cuſtom of York goes rough the whole province. The 
"Legiſlature themſelves fell into it by refervirig to the citizens of York 
and Chefter the cuſtoms of thoſe cities ; ; the latter of Which has no 
cuſtom. When by another act they repealed that as to the city of 
York they left Cheſter juſt as it was by the firſt act. That cuſtom of 
York never attached upon any part of the province, that was not ſo 
at the time of 3 VIII.; and FRO was A lince that 
| period. WT: | . | 


s 
1 '3 


The difficulty vii to be this: adi the es had ſaid 
the ſame as to his next of kin; that imagining, they had ſome cuſ. 


tomary ſhare, and acting upon that, he had ſaid, the diſpoſition to 
them ſhould” be a ſatisfaction for their ſhares ; what could the 
Court have done? Muſt they have ſaid, it ſhould be the ſame, as 


Court muſt have let them in; and could not have excluded the 
widow; and Lord-Coroper thought it ſomething analogous to 


not militate againſt that; for there it might fairly be held, that the 
excluſion was for the purpoſe of giving a benefit to the others. In 
Turner v. Ogden Lord Kenyon gave it to the wife, not upon this 


there. I differed from Lord Kenyon; becauſe I thought it clear, 
that it was never meant by the teſtator, that ſhe ſhould be bene- 
ficially entitled. There were words of d which ow Ken- 
* did not conſider 2 ee 
10 ed ten 
1 theſe n am ih ah IA of I 
that part of my decree, whereby L declared it to be diviſible among 


ſecurities is diviſible according to the Statute of Diſtribution j vis. 
one half to the widow, the other to the next of kin (a). 


05 See con Bater, I 41. 439+ * Snell, 2 4th 642. 
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l v. ALSTON. e 
Giseria OF-THE. Rides for Fa "9 Caanceuuon. N 
AMES S813 r baridg ted for the ourediaſs of certain ee 
x eſtates in the counties of Middleſex and Hertford and. the iſle — 
* Eh. and having paid the purchaſe - money, afterwards. by his a. 
will gave and deviſed -* all the reſt of my real and perſonal eſtate __ . 
« whatſoever and whereſoever to my ſaid wife in truſt, that ſhe do * 
« thereout educate aud maintain my ſaid ſon, until he ſhall attain . | 
« the age of 21 years, and until he ſhall have ſufficiently ſettled former de- 
ſcends ex 
« and ſecured to and upon my ſaid wife what is to be ſettled upon arne parerns, 
« and given to her, as aforeſaid; and afterwards i in truſt to convey. po” dof] 
« and diſpoſe of all the then reſt of my real and perſonal eſtate and mn oe 
« the produce thereof to my ſaid ſon, his heirs, executors and af- paternal heir 
has no equity. 


« ſigns ; but in eaſe my ſaid ſon ſhall die without iſſue, before he 
* ſhall attain bis age of 21 years, hen UN Po. OL pas 


* '1 : 


The ceſator died before any conveyance 1 was e of the 70 ; 


agreed to be purchaſed. . After his death a conveyance by leaſe 
and releaſe Was made to his widow: who died before her ſon at- 


tained the age of 21. | _He afterwards attained that age; ; and died 

in 1772, having been always i in poſſeſſion of theſe eſtates from the 

death of his mother, and having deviſed, them to charitable uſes ; 

Which * was void by the Statute. Yf eee . 5 
The: bill was 1 filed 1 ha belt at wr ex | Berks ag daily - 

theſe eſtates againſt the heir ex parte maternd ; "who was in 1 

ſion. * * * in a general demurrer. 


2 General for. the laing iff. Arbe queſtion is is as to wet equity 
of the plaintiff, © The ground of his coming here is, that the legal 
title is in the defendant. - The ſon being entitled in both capacities, 
as heir ex parte paternd and ex parte maternd, that made it a queſtion. 
of eleQtion ; and it might not have been the ſame to him to take in 
either character j for his mother might have died conſiderably i in- 
debted. 1 the 8 eſtate 1 in the re a A que 0 


e 56. 


truſt | 


Caſes in Chancery. 


£ truſt happening to be-heir of his truſtee muſt be lable to all the 


JO of the trutles. h 
De Maſter of the Ralls ſuggeſting, u that this point had des be. 
fore Lord Thule, and Mr. Mansfield and Mr. Stratford, wh, 


ſupported the demurrer, ſaying,” it had been determined by Lord 
Surloto in favour of the heir 2» Parte maternd upon this very will 


1144 Hone v. Medcraft and Franklyn v. Alſton, 23d April 1779, it 
was ordered to ſtand over, that it might be inquired into ; the 


Maſter of the Rolls ſaying, if that was ſo, it would not be Proper 


IM for him —_— for the ok "TINS to give ny opinion upon 


22d March. 


Nc N opinion Is the fame as his. 


4 ® 
5 
* 
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© Maſter of the Rolls —Upon looking i 1 this caſe I have no * 
zeckion to give my opinion; as, if 3 it was en by Lord Thurlow, 


* „. 5 
1 * 7 


The ground of this bill is, that the dannn antoing as bete er 
parte paternd of the late Mr. Selby has an equity to call for a con- 
veyance. The caſe and the premiſes, or atleaſt ſome of them, are 
exaQly the ſame as in Gobdrigbt v. Wells, Doug. 771. When this 
was mentioned, it occurred to me, that the queſtion had been al- 
ready decided by Lord Thirlow in ſome other cauſe. After: 2 ver- 
diet at law and a judgment determining, that at law it deſcended to 
the heir ow parte maternd,” with a very ſtrong opinion of three of 
the Judges, that equitably the heir ex parte paternd could have no 
claim, though, one Judge gave an opinion to the e cotitrary, it does 
appear, that that the point, whether argued or not, came on before 
Lord: Thurlow:. + The Regiſter's book contains farther directions ! in 
two cauſes. Both bills were retained twelve months; and it was 
ordered that Wells and the Franklyns, claiming as heirs upon the 
part of his father's mother, ſhould bring an ejectment; that Sir 
Roculand Allan claiming: on the part of the mother ſhould: alſo 
bring an ejectment ; that there ſhould be à trial at bar; and that 
Sir Rocoland Alſtos might alſo attend at the trial of the ejectment 
brought by the Mel's, The ejedtment was under the direction of 
this Court; that is certain. Upon farther directions his Lordſhip 
declared, that the deviſe in the will of che ſevetal freehold and 
leaſehold eſtates thereby given to the charity w void; and it was 
ordered, that the title deeds of the eſtates in St. Clement's church- 


| TOs and 8 at Her tingfordbury ſhould be delivered to Sir Rowland 


4 ; 8 Allen, 


_ Caſes in Chancery, 
Alfon, who - recovered in 5 ej — and that the receiver 
ſhould be ON” ; 42 1 


1 any "ts ata 8 theſe W this Fran could 
not have been made. The ie point was raiſed in the Court 
of Law and the Judges gave their opinions upon it; and Lord 
Thurlaw delivered up poſſeſſion to the Ton OP as heir: os 
forte auen. | | | 


Then the next En i is, nn upon the cafe "RO by *. 
plaintiff he is entitled to an equity. The queſtion at law) was 


clear: there-could be no queſtion about that; but the Judges 0 


timated their opinions upon the equitable point. The argument 
of Mr, Juſtice Wi//or Wilſon was more equitable than legal. We have 


Mr. Juſtice ae was in favor of the equity. 


queſtion, now is, whether upon the N now coming before Tag 
Court of Equity the opinion of the three Judges is ſuch as this 


Court will follow... I do not ſay, the caſe/is free from all _ 


culty; and there may be good reaſon to contend, that the ſitua- 
tion of the truſtee ſhall. not affect in any degree the eſtate com- 
ing from him to his ceny gue truſi: but I muſt not lay that down 
too broadly; for that is not the fact. In Philips v. Bryages 
(ante 126) I ſtated as a univerſal propoſition, that wherever the 
legal and equitable eſtates uniting in the ſame perſon are coexten- 
ſive and commenſurate, the latter is abſorbed in the former. I 
ſtated, and I think, I was warranted; in ſo doing, that no act. 
the truſtee can in any degree vary the right of the cgſluy gue truſt 
but I did not ſtate, nor upon full conſideration am I prepared to 
ſay, that it was ever held, that the ſituation of the truſtee and 
the operation of law ariſing. from that fituation and the relation 
to the ceſluy que truſi does not make conſiderable difference in the 
eſtates to be taken; as for inſtance: ſuppoſing the truſtee was an 


anceſtor of the cehuy que truft, and dies: and then the ceſtuy que * 


truſt dies; is there any doubt, that his widow would be dowable : 
though if the ceftuy gue truſt died firſt, ſhe unqueſtionably. would 
not. - It has been argued, that the truſtee _ is a mere inſtrument, 
and his ſituation or a& can have no effect at all upon the eſtate. 
I have Put a caſe, where the fact being, that the legal eſtate de- 


ſends upon the cefluy que truſt and is united with the truſt eſtate, 
Vor. III. 48 | he 
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eme. 
an intimation of the opinion of Lord Mangjeld and 2 ſtrong > ge, 
opinion of the Judges 4/>burf and Buller againſt the GG 2. fac, — 


Ft 


No act of the 


truſtee can 


vary the right 


of the ceftuy 
que tr. 

but his ſitua- 
tion may: as 
where the 
ce/luy que truſt 
is his heir, 
the r ght to 
dower de- 
ends upon 
which dies 
firit. 


we. A, SY 


_ | eſtates unite, the equitable muſt merge in the legal. That was 


taken an eſtate deſcendible to his heirs ex parte paternd. Suppoſe 


yet "if be can take by deſcent, the law makes him take ſo. The 


upon or to narrow it in any reſpect, but to hold, that by what- 
ever means, whether by conveyance or otherwiſe, a perſon obtains 


Caſes in Chantery. 
he becomes ſolely ſeiſed at law; and both his widow and hers are 
entitled. Therefore the ſituation of the truſtee (I do not ſay, 


his act) may make a conſiderable difference. If the widow. or 
Mr. Selby had conveyed to the ſon, it is clear, he would have 


ſhe had made a feoffment to the uſe of herſelf for life ; remain. 
der to her ſon: ſhe would have had no intention of giving the 
eſtate in any new line; (it is to be ſuppoſed, ſhe would rather it 
ſhould continue in the ue: that would carry it to her own heirs) 
but chat act, though not done with that view, would have ſuch 
an effect. So, where an heir takes by deviſe inſtead of by deſcent, 
the conſequences are different: but that was never inſiſted on 
as a ground of equity. If an heir ex parte maternd takes by de- 
viſe, that would let in his heirs 2x parte paternd, and if they fail, 
his heirs ex parte maternd alſo: if he takes by deſcent, he would 
only take an eſtate deſcendible to his heirs er furte maternd, and 


caſe of an eſeheat does ſeem a hardſhip upon the line of heirs, 
that would have ſucceeded, if Mr. Selby had taken from his fa- 
ther. That is the only argument, that preſſed upon my mind. 
Where the perſon himſelf has an equal, coextenſive, eſtate at law 
and in equity, the legal ſhall prevail notwithſtanding the caſe I 
put of the eſcheat. I have not found, that courts of equity have 
ever upon that circumſtance held, that he is not to be conſidered 
as having a coextenſive eftate i in law and equity. 


| The caſe relied upon in Philips v. Brydges, was Wade v. Paget, 
1 Bro. C. C. 363. There Lord Thur lays down a univerſal 
propoſition, to which 1 am inclined to accede; that where the 


the principle of the opinion of the Judges in Goodright v. Wells ; 
and upon conſideration I am inclined not to lay any reſtriction 


the abſolute ownerſhip at law of the eſtate, though he acquired 
that by an equitable title, and both either come together or are 
afterwards united in him, the legal will prevail, the equitable is 
totally gone for the purpoſe of being acted upon by any perſon 
in this court. Therefore that being to be laid down univerſally, 
this demurrer muſt. be allowed un the plaintiff claiming as 
heir ex parte paternd, 
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RYVES v. RYVES. | 


Glas rzr or rut RorLs for the Lond CHANCELLOR. * 


11 * 


TE bill Rate the: following _ 


The plaimitf is hs eldeſt fon ad heir at 10 * heir ot the 
body of Thomas Ryves the elder, deceaſed, by Elizabeth, his firſt, 
wife deceaſed, and alſo only ſon and heir at law and cuſtomary heir 
of the ſaid Elizabeth Ryves, who and her ſiſter were the only 
two children and coheireſſes at law of Sir William Abay, deceaſed. 
At the time of the marriage of the plaintiff”s father and mother 
his mother was ſeiſed and poſſeſſed of or entitled to divers free- 
hold, 'copyhold and leaſehold, eſtates, as one of the coheireſſes of 
her father, or under bis marriage ſettlement or his, will or codi- 
eil or by ſome ſuch or other means; and upon the marriage 
of the plaintiff's father and mother or before or at ſome time 
after the ſaid marriage ſome ſettlement or ſettlements was or were 
executed: whereby all or ſome parts of the aforeſaid eſtates of 
the ſaid Elisabelb Ryves, and divers other eſtates, property and 
effects, belonging as well to the ſaid Thomas Ryves the elder as 
the ſaid Elizabeth Ryves, or one of them, were conveyed upon 
certain truſts and purpoſes in ſuch manner, as that eſtates for life 
were given to the ſaid Thomas and Elizabeth Ryves or one of 
them, or at leaſt an eſtate for life to the ſaid Thomas Ryves the 
elder with; a proviſion by way of jointure or otherwiſe for the 
laid Elzzabeth Ryves (but who died in the lifetime of the ſaid 
Thomas) remainder to the firſt fon of the body of the ſaid 
Thomas by the {aid Elizabeth or to their firſt and-other ſons ſe- 
verally and ſucceſtively in tail, or in ſome manner, ſo as that 
plaintiff) upon the deaths of his father and mother or the death 


of the laid Thomas Ryves the elder became ſeiſed of or entitled 


to all or. moſt of the eſtates, hereditaments and property, com- 
priſed in ſuch ſettlement or ſettlements, either in fee or abſolutely 
or. as tenant for life or in tail in poſſeſſion or in ſome other man- 


ner as in and by the ſaid ſettlements or ſettlement or fome coun- 


terparts, duplicates, copies, drafts, abſtracts or extracts, counterpart, 
duplicate, e, now in the cuſtody or power of the defendants or 
one of them will appear. Elizabeth Ryves was at the time of 


ber death ſeiſed of divers other freehold and copyhold eſtates 
+ beſides 
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March, 


roth & 22d. 


Bill ſtating 


generally, 


that under 
ſome deeds 
in the cuſto- 
dy of the de- 


fendants 


plaintiff was 
entitled to 
ſome intereft 
in ſome 
eſtates in 
their poſſeſ- 
fion, prayed * 
a diſcovery 
and delivery 
of the title 
deeds, poſ- 
ſeſſion of the 


eſtates and 


an account: 
de murrer to 
the whole 
bill allowed. 


1797. 
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Rvyves 
*. 


 'Ryves, 


Caſes in Chancety: 


bende thoſe compriſed in the ſaid ſettlement. Upon her death 
ſeveral years ago Thomas Ryves the elder claiming under the fad 
ſettlement as tenant by the curteſy' or without title entered and en- 


joyed the premiſes till his death. He married Anna Maria RNyves; 
by whom he had iſſue George Frederick Ryves, now in the Jef . 


dies, and Henry Pleydle Ryves. Thomas Ryves the elder died in Fuly 
1788; upon which the plaintiff became entitled to all the aforeſaig 


wy 


eltates and property compriſed in ſuch ſettlement or ſettlements, 28 


aforeſaid, and the other freehold and copyhold eſtates, his mother 
died ſeiſed of. Anna Maria Ryves and Henry Pleydle Ryves ot 
one of them took poſſeſſion of all and ſingular the eſtates, lands 
and hereditaments; property and effects, hereinbefore alluded to, 
and of all the title-deeds, evidences, muniments and writings, 


| belonging thereto, and particularly of the aforefaid ſettlements or 
| ſettlement, or ſome counterparts, duplicates, e, counterpart, dupli- 
| cate, De, and have or hath been ever ſince in poſſeſſion or receipt of 
. the rents and profits without having accounted for or paid any part 
to the plaintiff, The defendants pretend, that they never have 


poſſeſſed any of the eftates or property compriſed in any ſuch 
ſettlements, or which plaintiff's mother was entitled to at her 


death, and not compriſed in any ſuch ſettlements, as aforeſaid, 


nor ever have poſſefſed any ſuch ſettlements or ſettlement, as afore- 
ſaid, or any duplicates, copies, tc, duplicate, copy, tc, of or 


from ſuch or any other deeds, evidences or writings, deed, evi- 


dence or writing, relating to ſaid eſtates. The plaintiff charges 
the contrary; and. particularly, that the defendants or one of 
them have poſſeſſed all or moſt of the eftates compriſed in the 
marriage ſettlements or ſettlement or ſome ſettlements or ſettle- 
ment made before, upon or after, the marriage of plaintiff's 
father and mother, and divers other freehold or copyhold eſtates, 
which belonged to his mother at her deceaſe or ſome time before 
or after her marriage, or which had belonged to the ſaid Sir 
Thomas Abd y, and to which plaintiff became entitled, as aforeſaid, 
or at leaſt ſome eſtates or eſtate compriſed in ſuch ſettlement or ſet- 
tlements, as aforeſaid, or which did belong to plaintiff's faid mother 


or his ſaid maternal grandfather, as well as divers title-deeds, evi- 


dences and writings, relating thereto, and "eſpecially a certain 


eſtate in the county of Lincoln, called the Barnara! Nom eſtate or by 


ſome other name. The defendants at other times pretend, that 
the plaintiff made an exchange with Thomas Ryves 'the elder of 


ſome of the eſtates compriſed i in the ſaid ſettlements or ſettlement, 
5 or 


or which his 1 died eile of, as l for ſome aber: 
eſtates ; and in eule that plaintiff made or congurred | in the 
exchange of ſome eſtate in Lincolzſbire compriſed. in ſuch ſettle- 
ments or ſettlement for ſome eſtate, which belonged to the ſaid 
Thomas. Ryves the elder in the county of Dorſet ; which was 
afterwards, ſold, and part of the money was received by the 
plaintiff. The plaintiff charges, that he never made any ſuch 
exchange; and if he ever did, he was prevailed upon by miſ- 
repreſentation or concealment of the value of the eſtate ; which 
plaintiff charges were extremely diſproportionate, for plaintiff - 
charges, that - the ſaid eſtate in Lncolnſbire was or is of the 
annual value of 1100, or upwards, and was actually let at a 
rent of 100; and that the eſtate in Dor/etfbire, for which 
the ſame is alledged to have been exchanged, was not nor is of 
larger value than 4004. or Fool. a-year, - The plaintiff charges, 
that he never, was in poſſeſſion of the ſaid eſtate in Lincolnſhire ; 

and if he agreed to ſuch exchange, he was unacquainted with the 
reſpective values of ſuch eſtates; and that the eſtate in Dorſetſpire 
has not been ſold, or at leaſt plaintiff did. not concur in the 
ſale or receive any part of the purchaſe money; or in caſe hs did, 
ſuch circumſtances ought not to prejudice the plaintiff ſo far as 
to eſtabliſh ſaid pretended exchange, having been effected by fraud. 
The defendants pretend, that fines have been levied, or recoveries 
ſuffered. The plaintiff charges, that no ſuch fine or recovery has 
been levied or ſuffered ; or if they were, by ſome deed they were 
declared to enure ſo that the plaintiff upon the deceaſe of his father 
ar ſome other event became entitled. The defendants pretend, 
chat the plaintiff releaſed or conveyed to his father for valuable 
conſideration ſome of the (aid eſtates ot property; and that Eliga- 
beth Ryves had power to make a will, and deviſed to her huſ- 
band, The plaintiff charges the contrary ; and that ſuch will, if 
any ſuch there be, has been conſidered invalid and therefore was 
never proved, but is in the ouſtody of the defendants; who ought 
to produce it as evidence, that no good exchange has ever been 
made of the ſaid Barnardiſton eftate or the ſaid eſtate in Lincolnſbire. 
The plaintiff charges, that applications were made by the defendant 
Henry Pleyule Ryves and offers of money to the plaintiff, if he 
would execute deeds, in order to effeQuate a ſale of the eſtate laſt 
alluded” to or ſome part thereof, or ſome other eſtate; and 
then admitted, that the Barnardiſton eſtate was compriſed in the 
marriage "06 nga of dag father and mother; that they 
"Vari c: - 4" T' 7 2 11200 1:4 ouſt 


"and that in cafe the plaintiff ſhall commence any 


\ Eaſes in ehanerty. 


night (6 ket forth, Why it was / necefiary” for the plaimie to join 


In much det; that ſometimes they ſet up and claim other rights, 


and alledge, that there are of is ſome terms or term upon or 
affeding the ſaid eſtates or ſome parts thereof now outſtanding , 


action to obtain 
poſſeſſion, they will ſet up ſuch terms or term, and thereby non. 


Tuit or defeat him ; ſo that he is unable to proceed with ſafety at 
T9004 to obtain poſſeſſion. 


The prayer of the bill was, that the defendants Anna Maria 

R ver and Henry Pleydle Ryves may. be compelled to produce all 

ſuch ſettlements, deeds, indentures, wills, inſtruments and writ. 
ings, or ſuch ſettlement, deed, &c, as they or either of them 
may have in their, his or her, cuſtody or power, by virtue where- 
of the plaintiff is entitled to all of the eſtates and hereditaments 
late in the poſſeſſion of his father, which are now in the poſſeſſion 
"of the ſaid defendants or either of them or any perſon claiming 
under them; or which may in any manner tend to prove or 


ſhew the title of the plaintiff thereto; ſo that the plaintiff may 
have an opportunity of procuring the ſame to be inſpected on 


his behalf; and that the defendants may deliver or procure to be 
delivered up to the plaintiff the poſſeſſion of the eſtates now in 
the poſſeſſion of them or either of them, which the plaintiff ſhall 
be found, entitled to, together with all title-deeds and writings 
in the cuſtody or power of the ſaid defendants or any perſons 
claiming under them in anywiſe relating or belonging thereto ; 


and for an account of the rents and profits and. for farther relief. 
The uſual affidavit was annexed to the bill. 


The defendants demur to the ſaid bill; and for cauſe of de- 
murrer ſhew, that the plaintiff hath not by his ſaid bill ſhewn 
any ſufficient matter -of equity to entitle him to the relief thereby 
ſought; wherefore and for other cauſes appearing upon the ſaid 
bill the defendants demur thereto Ec. 


In ſupport of the demurrer it was argued, that this is one of thoſe 


vexatious fiſhing bills, which have always received the diſapproba- 


tion of the, Court. It is ſo vague and uncertain, that the defendants 


cannot plead to it; and muſt diſcover all deeds relating to all their 


eſtates. Applicable to every thing, it applies in certain to nothing. 
| "The bill ought to ate, what the 9 is, to which it applies; 


10 and | 


_ Eaſes/i1 Chancery. 
and from what is ſaid of the exchange it appears, the plaintiff could 
2 ſo. There muſt be what Lord Hardwick calls convenient cer- 
The plaintiff is clearly not entitled to the relief he prays . 
* in that caſe'a demutrer lies to the whole bill according to 
che rule adapted by Lord Thurlow upon great conſideration ; ; which 

is one of the wiſeſt rules ever eſtabliſhed. It is very important 
to a defendant, whether the bill is framed i in the ſhape, in which 


= ep rp er or not, in reſpect of the deten xd alan ; 


right to know, what he is or is not to anſwer. A bill of di- 0 
covery mult ſtate ſome purpoſe; to which the diſcovery ſought 


uſt be/apgjcadle. 77 ries : 5 8 


92 


Ts ſupport of the bill it was ſaid, * relief might be given, if 
the anſwer admits poſſeſſion of ſuch eſtates and receipt of the 
rents and profits ; and: the plaintiff could not tate it with more 
particulsrity. The rule cannot apply to a caſe, where. the whole 
ground of the. bill is diſcoyery, and a prayer of relief | 1s added 
in ix lines; by which the defendant, cannot be bär. 8 


The cates cited were The Eft. mY Company v. Nel vale 
Lord Thurlow ; who upon. the mere ground, chat che bill was 
framed in a very looſe way, allowed the demurrer in effect by 
giving the plaintiffs leave to amend, paying the coſts of arguing 
the demurrer (a): as to the point of practice, Fry v. Penn, 
2 Bro. C. C. 280. Ren fon v. Aſtley (ante vol. 2. 459) and the 
caſes there cited; Branden v. Sands {ae vol. 2. - 4), Loker v. 
Rolle (ante 4). N 4 


— 
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The Afar of the Rolle oct the comurrr, 1 gore: th 22d March, 


Plaintiffs. Jeave to amend. MMO RI e e en el 
7 2 | 
(a) 5 India bas v. lea pag . # 257). 
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Caſes in Chancery. . 


"DYKE or EErps « g 0 


| tare or Tur PORE for che Lou Cnanoron) 


The legal | 15 bad been. referred to the Maſter to examine and certify, 1 
mortgaged hom the legal eſtate of certain mortgaged premiſes was 
OE bo a ag veſted; and whether Georgiana Elrzabeth Munday was an infant 
general ret truſtee | and - mortgagee within the ftatute 7 7 Anne c. 19. and for 
by the mort- , whom. _ 


: 1 1 1 ME; 7 - 
7 "us. 4 I we 4 1 a0 ray 1% 
= _ 


The Maſter certified, that by certain indentures the late Duke 
of Leeds and the preſent, Duke (then Marquis of Carmarthen ) 
N aged. the eſtate in queſtion to 1 Man field wick: 


44 


55 will; whereby he "gave and bequeathed the ita ſum of 
25,0001. and intereſt due on the ſaid mortgage to his executors 
upon certain truſts ; and he gave, deviſed and bequeathed, all 
the reſt, reſidue and remainder, of his eſtate and effects what- 
ſoe ver and whereſoever and of what nature or kind ſoever and 
every Part and parcel thereof (ſubject to. the payment of his 
debts and te the payment of an annuity of. 3100 unto and to 
the uſe and behoof of his ſiſter Elizabeth W. atham,” her heirs and 
aſſigns for ever, The preſent Duke of Leeds is abſolutely en- 
titled. i in bis, own right to the fee-ſimple and equity of redemp- 
tion of the ſaid mortgaged premiſes, ſubje& to the ſaid 25,000. 
The executors of the mortgagee having called for payment, the 
Duke of Leeds ſold the premiſes for 39,0001. to Thomas Evans 


and: Milium Strutt in equal moieties..'\ The \ mortgagee left bis 


fiſter, Elzzabeth Watham, and his niece, the infant Georgiana Eli- 
zabeth Munday, his coheireſſes at law. 


The Maſter farther certified, that he was of opinion, that the 
legal eſtate of and in the ſaid premiſes paſſed by the reſiduary 
deviſe in the will of James Man: ela Chadwicke to his deviſee: 
but in caſe it did not ſo paſs, but deſcended as undiſpoſed of, then 
he found, that the infant was an infant truſtee as to one moiety 
for the {aid purchaſers within the intent and meaning of the act. 


(a) ONE | The | 


3 Caſes in Chancery. 

The purchaſers having conſulted two conveyancers, who adviſed, *Y 
chat the legal eſtate did not paſs by the will of the mortgagee, the Puke of 4 
petition was preſented by the Duke of Leeds, in order to have the nn. 


* of Out upon the pore. . Se, Munvar. 


Mr, Riba. who with. the "Signs General was to ſupport 
the Maſter's opinion, cited Ex parte Bowes, ſtated by Mr, Sanders 


in a note to da v..Scarfe,, 1 All. 60g. edit. 3. 


The Solicitor General and Mr.  Roupel were to 18 1 
that the legal eſtate in the mortgaged premiſes did not paſs by 
the deviſe; the former was not preſent : but Mr. Rowpel having 
mentioned Lord Hardwicke's opinion to that effect in Caſborne v. 
Scarfe, and the I 9 admitting, he could not Prue. 
_ 


. 


The 18 of the Roll. laying, he bad ——_—_ dba: it, or- „ FM eee. 
ar Sd to convey; and expreſſed his + his diflent from the Z- . 


Ae ee, 
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0 See Mr. . Buthr s note: Co. 1. 20g. bs note te 96. A Darth , ee, 


Ex parte G EDGE. . | \ March zock. 


P23 petitioner after having ſtruck a docket compromiſed his Creditor 
debt by receiving bills of exchange indorſed to him by the jag kis deve | 
debtor ; againſt whom a commiſſion. of bankruptcy iſſued about fact z 
a week afterwards upon the debt of another creditor. Upon the . 
application of the ſolicitor for the afſignees under that commiſſion « 

the petitioner delivered up the bills, he had received, and applied 
to prove his debt under the commiſſion : but the commiſſioners 
refuſed to admit the proof on. the ground, that he had forfeited 
his debt under the flatute 5 Geo. 2. c. 30. 9.245 upon which 
this petition. was preſented, 


' Mr. Richards for the petition ſaid, that this is a penal act; and 
| ought to be conſtrued ſtrictly. The fatute ſpeaks of a compro- 
mile aſter a commiſſion” iſſued: in this are nothing farther 
was done than firikiog a Yocket. | 7 


Ver. il. DART. ‚ ‚ OG 
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th & 27th 
April. 


A party at- 
tending an 
arbitrator 
under an or- 
der of the 
Court is pri- 
vileged from 
welt. | 


Cafes in Chandery. 
MF: tha dy oats cited * _ fe 
JO iy (ol OY 


200 we 


Ba Cn 8 am very Auden Wit boch a eaſe. It 
is a ſtronger caſe than the preſent ; becauſe it appears, It was a 
ififlake ;" and nothing cd have been done upon the docket 
All the - miſchief follows immediately upon friking the docket, 


By ſtriking a dotket they gain to themſctves four days to traffic. 
np "nn muſt be Werne wah . 


ae on bine „ M@oWE's b. oö rH £07 


| B a decree b this cauſe at the Rolls by conſent all | mat- 


; ters/ im. diſpine were referred tu an irbitrator; whoſe award 
was to be final, provided the fame. ſhould be delivered in writing 
and ſigned by him on or before the 28th af Nowember 1796; and it 
was ordered, that all parties | ſhould attend the arbitrator from time to 


time, as he ſhould direct; and that all books, papers and writings, in 


the cuſtody of the Maſter or any of the parties relating to the matters 


in queſtion ſhould be produced before the arbitrator, as he ſhould 


direct; to be aſcertained by the oath of the reſpective parties 


producing the ſame, and the parties or any other perſons were to 


examined upon igterrogatories and otherwile, as the arbitrator 


der to he 3d « of ST, 1797. 


2 ſhould dire ; and. for t that Purpoſe were to A. ſworn before the 
Rs Maſter. rss ne 6 


87 110 ff 
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The time appointed for making the award 1 was enlarged by or- 


T7} 


- 171 $ bo 


The defendant Ekbart Aylett attended the arbitrator by his 


appointment on the 22d of April with his box and papers, and 


finiſhed his examination; when the arbitrator directed him to 
ſwear to his examination before the Maſter at the Public Office 
in So: en Buildi ings, and afterwards to return and leave ſuch 
examination with the arbitrator, with the ſaid box and papers 
and the bey of ugh. bax, leit went immediately to the Public 
Office in 8 outhampton Buildings, ſwore, to his examination, and 


immediately returned to the arbitrator” s chambers with a meſſage 
A s + from 


# 9 
y — 
C 
- 


Caſes-in Chantery, 


* the Maſter; that he would keep the papers and examination, 


till the arbitrator's clerk ſhould call for them. Aylett was on his | 


return from the -arbitrator's 'chambers arreſted iti Lincoln's Inn. 


in an action up the caſe in the court of Common Pleas for 


38. and a detainer, was lodged. againſt him under an attach- 
wen ſing out of this court * not paying * ſum of 1024; 
17. Ah 33 6 15 1 


The Antorney 8 and Mr. Alcock moved, that he might 
be diſcharged, as within the privilege; the order being compul- 
ſory and the cauſe not being out of court. They cited FO: 
caſe 1 in the Exchequer 1788. Cn. Dy. tit. Privilege (a) . 


| Solieitor Ceneral contrg ulld, that the privilege with CET 
to the party, himſelf was confined ta the hearing 64 the 920 
and did not extend to an attendance before the Maſter. " 


1. 81 3 


To Cttancrtion: din regard to the prackiee of e 


Court, it inuſt have happened in forme kuftande or ther, 0 as ts 


have created 4 ſettled opinion upon it, whether the privilege b 2 | 


tends to attendance upon tie Maſter” There is 'a very eonfider- 
able inconvenience, if no Privilege is Allowed; for If the Court 
makes an order to attend to Wear ati FOOTE the only way 
of inforcing that is by ordering, that if he does not attend, he 
ſhall be committed : but the order may as well” be for his being 
committed, if he is certain of being arreſted. I am told, it is 
underſtood at Serjcant's Inn, that partic ch at the Judge's 
chambets's are ie rng ee 5 


11 . 


Yhe Lord Chancellor ſaid, he bad found in bis own notes of 
practice the very point decided; that the privilege extended to 
the'cale of # party attending an arbitrator under an order of the 


The lh; cane! Aires, that den bees into it os 
_ not WO the motion. | 
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(a1 to * nn 8 of hs court of 2 a role t to 3 8 way 
granted in 7 $ caſe : but the event does not appear. Tue reporter has been informed, 


that he dif harged couſen 
py de col, ak £3 the point being given up, an ine tnf fobining 


27th Abril. 


1797. 

— 
2 7h Feb. 

1ſt and 1d 

March, © 

12th May. 
The Spiritual 
Court has ex- 
eluſive cog- 
niz4nce of the 
rights and 
duties arifing 
from the ſtate 
of marriage; 
2 Court of 
Equity there- 
fore has no 
juriſdiction 
upon a con- 
tract for ſe · 
paration be- 
tween huſ- 
band and 
wife ſimply; 
much leſs 
where it will 
affect a pur- 
chaſer-or ere - 
ditor: but 
the juriſdic- 
tion holds in 
ſpecial caſes ; 
as where a 
third party 
covenants to 
indemnify 
the huſband 
inſt the 
wife's debts ; 
or a fortune 
accraes tothe 
wife after ſe. 
paration ; or 
the property 
is the ſubject 
of a truſt, 


| thony Hodges, his executors, adminiſtrators and aſſigns. 
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Fwy LEGARD.v. JOHNSON, 


55 a ſettlement previous to the marriage of n Hedges and 

Anna Sophia Afton, dated the 1 5th of June 1782, Henry Alen, 
father of Auna Sophia, charged certain manors and hereditament, 
with the ſum of 4000. for her marriage portion; and dired- 
ed that ſum to be raiſed immediately after the marriage, 
and paid to Sir John Legard and Henry Hervey Afton for 
the purpoſes after- mentioned; and in conſideration of the marriage 
and the ſald portion Anthony Hodges covenanted, that he would 
after the end of three years from the ſolemnization of the ſaid mar- 
riage ſet apart and appropriate as a fund towards raiſing the ſum of 
10,0001. one-third part of the clear yearly or other rents, iſſues, 
profits and proceeds, ariſing from the ſeveral eſtates and plantations, 
to which the ſaid Anthony Hodges was entitled within the counties 


ä of Oxford and Berks, . and in the ſeveral iſlands of S/. Chriſtopher's 


and Montſerrat, and would yearly pay the ſame to Sir John Legard 
and Henry Hervey. Afton or the ſurvivor, - his executors, tc. until 
the ſaid ſum of 10,000/,- ſhould be paid; and if Anthony Hodges 
ſhould die, before the ſaid ge ſhould be paid, leaving the ſaid 
Anna Sopbia or any daughter or daughters, younger ſon or ſons, of 
the ſaid marriage then living, then the heirs, executors, or admini- 
ſtrators of Anthony Hodges ſhould within two years after his 
death pay to Sir Jobn Legard and Henry Hervey Afton or the ſur- 
vivor, &c. the ſaid ſum of 10,0001, or ſo much as ſhould remain 


. unpaid, with intereſt at 5 per cent. from the day of his death, upon 
- the truſts after mentioned; and it was declared, that the truſtees 


ſhould ſtand poſſeſſed of and intereſted in the ſaid ſeveral ſums of 


| 49col. and 10,0007. or ſuch part thereof as ſhould from time to 


time be paid into their hands, upon truſt to inveſt the ſaid ſums in 
real or Government ſecurities, and to pay and apply the yearly in- 


tereſt, dividends and proceeds thereof to Anthony Hodges and his 


aſſigns for his life; and after his deceaſe, upon truſt among other 
things to pay to Anna Sophia Hodges and her afſigns for her life an 
annuity of 500). as a jointure and in lieu of dower ; and ſubject 
thereto in truſt for the daughters and younger ſons of the marriage, 
as therein mentioned; and in default of ſuch iſſue in truſt for An- 


— 0 o 
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a By indentures, dated the 7th of Ari 17g. Anthony Hodges de- 1797. 
miled; bergaided; ſold and uſſured, to God/chall Fobnjon and Milian 2 
Turnen, their enccutora, udminiſtrators atid aſſigus, all and every Seb. 
the freehdld and copyhbold anef{uages or dwelling- houſes, lands, te- 
nements and hereditaments, of Antony Hodges, fituate at Bolney 
and other places im the counties of Of and Berit, and allo all 
add every his platitations, dwelling-houſes, boiling-houſes, Qa, 
buildings} lands, tenements and hereditaments, with the appurte- 
nances in the iflands of St. Cbri//opher's and Mongerrat, aud alſo 
all and every the negroes, horſes, mares, mules and other cattle aud 
quick ſtock, 26 alſo the mills, ſtills, coppers, plantation utenſils and 
other dead ſtock, upon truſt, that they or the ſurvivor, his execu- 
tors, Na, ſhould: demiſe, ſet or let, and receive the rents, iſſues and 
profits, of all and every the fteehold and capyhold meſſuages, lands, 
tenements, hereditaments and premiſes, in the cbufties of Oxford 
and Berks; and ſhould cauſe the ſaid feveral plantations and ap- 
purtenances and other ſtock and effects within the ſaid iflands to be 
managed, uſed and employed, ſo that the beſt and greateſt rents 
and yearly, zeturns add proceeds might be made from the ſaid ſe- 
veral eſtates and effects and premiſes; ahd upon the truſt, that they 
ſhould pay the rents; iſſues, profits, prodeeds and produce, ariſing or 
which ſhould be teceided or made from the ſaid feveral eſtates and 
plantations or for or in reſpect of the crops thereof for the year 
1783 to Hunbany Hodges, or ſuch perſon or perſons as he ſhould 
appoint ; and afterwards ſhould ſtand poſſeſſed of and intereſted in 
all and every other the rents, iſſues, profits, proceeds and produce, 
of the ſaid ſeveral eſtates, effects and premiſes, and pay, apply 
and diſpoſe, thereof, as therein mentioned; and in the firſt place 
to deductʒ pay and retuin, all ſuch cofts, charges, expences, com- 
million and fees, as the ſaid truſtees or the ſurvivor, his executors 
or ad miniſteatoxs, ſuould pay, expend or be put to, or which they 
ſhould reaſonably deſerve for their commiſſion, fees, journeys or 
other trouble, in, about or by reaſon of, the execution of any of 
the truſts herein contained in their ſeveral characters or capacities 
of a merchant, attorney or ſolicitor; and in the next place to pay 
to Anthony Hodges or ſuch perſon or perſons as he ſhould appoint 
one clear. annuity of 1000 /. ſor the maintenance and ſupport of 


himſelf and his family by four quarterly payments. 


3 By indentures, dated the $th of Auguſt 1785, recking, that dif- 
ferences having, ariſen between Anthony Hodges and Anna Sophia 


: Vor. _—_ 4 X Hodges, 


| _  Yeath of his father raiſed the ſum of 40004.; which was laid out in 


— 


A, 


Caſes" Chancery: «| 
Espen, wer agreed to live ſeparite 5- ad hat Anthony Haig, u 
covenarited to pay and ſecure to be paid into the hands of Henry Her, 
Aſton the yearly ſum of 5007. for three years, and aſter the ir, 
tion of that time the yearly ſum of 600. during the joint lives f 
Autbony Hodges and Anna Sophia Hod ger, for the maintenance and 
ſapport of Anna Sophia Hodger, and that in conſideration thereof 
Henry Hervey Afton had agreed to indemnify Anthony Hodges from 
any debts or | engagements contracted by Anna Sophia Hodper he. 
fore her marriage, or which ſhe ſhould thereafter contract, it was 
declared and agreed, and Anthony Hodges covenanted, that Anna 
Sophia Hodges ſhould from thenceforth live ſeparate and apart from 
him, as if ſhe were ſole and unmarried; and that he would yearly 
for: the term of three years pay or cauſe to be paid to Henry Hervey 
Alion, his executors, c, 500 l., and after the expiration of the ſaid 
term during the joint lives of Azthony and Anna Sophia Hodges the 
yearly: ſum-of-600/., in truſt for the ſeparate uſe of Anna Sophia 
Hodges for her maintenance, payable quarterly; and for better ſe- 
curing the ſaid yearly payments Anthony Hodges did bargain, ell, 
aſſign, direct and appoint, to Henry Hervey Afton, his executors, &c, 
all and every the dividends, intereſt and produce, of the ſum of 
4000 l. therein mentioned to be the portion of | Anna Sopbia 
Hodges, and of which the dividends, intereſt and produce, was li- 
mited in truſt to Anthony Hodges for life; and alſo ſo much of the 
yearly ſum of 1000, which by the indenture of the 7th of Abril 
1784 was limited to be paid to Autbony Hodges for the maintenance 
and ſupport of himſelf and his family, as ſhould from time to time 
be ſufficient with the dividends, intereſt and proceeds, of the ſaid 
ſum of 4000. to pay to Henry Hervey Afton the ſaid yearly ſums 
of 5001. and 600 J. as they ſhould ſeverally become due; to hold 
and receive the ſame to Henry Hervey Afton in truſt for the ſeparate 
uſe; and for the maintenance and ſupport of Anna Sophia Hodges. 


This deed was not executed by Henry Hervey Afton. Fobn/on 
and Turner were made parties; but they never executed. The 
allowance was paid under it to the 25th of March 1790; and ſe- 
veral of the payments were made by Johnſon.” Aſter the execution 
of the deed Mr. and Mrs. Hodges lived ſeparate; and they were at- 
rerwards ſeparated by ſentence of the Spiritual Court. - Henry 
Hervey Aſton, the ſon and heir at law, of Henry Aſton, after the 


$4517, 85. 10d. 3 per cent. Conſolidated Bank Annuities in the 
OE. = OST OO names 


8 des ee indorſed i fettle- 
ment they ät the roqqueſt of Anthony Hodges declared, that they. 
Jodl and poſſeſſed thereof upon the truſts. of the ſettlement. 
Since the 22d of Faly 1795 the TO * n 3 wo 
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Hodges in oonſideration of 34004; then remaining due from him to 

Gelfeball Johnſon, and for fecuring the re-payment thereof and of 


all and every ſum or ſums of money, which Jobhnſon ſhould at any 


dime advance to'\Hodges, or in which Hodges ſhould at any time be 


indebted to him upon any account whatſoever, with intereſt, did 


bargain, ſell and aſſign, to Fobnſon, his executors, Vc, all his right, 
title; intereſt; property, £9, at law or in equity to the ſum of 4000l., 
te warriage portion of Anna Sophia Hodges, and all che intereſt, 
dividends and proceeds, from time to time to ariſe in reſpect there- 


of, and alſo of and in the manors, lands and hereditaments, charged 


with the faid-furd, to hold to Jobaſon, his executors, We, ſubject to 


redemption-on-payment of the ſaid 3 300J. with intereſt on the 2oth | 


of November 178 7, and of all other ſums, in which Hodger ſhould be- 


355 
12797. 


6 Wight 
3 


Jon gon. 


come indebted to Fohn/or, within three months after advaneing ſuch 


ſums; with'acovenant- fob aſſigning all right, title and intereſt, of 


Hagen to the Tun of - 10,0008. hy the aforelaid ſettlement agreed 


to be raiſed and ſettled upon the truſts and for the purpoſes in the 


ſaick ſettlement declared; and the intereſt, dividends and proceeds 
thereof ſubje ct to the like condition of redemption ; and that until 
ſuch aſſignment the truſtees 1 in the ſaid ſettlement ſhould ſtand poſ- 
ſelſed of the ſaid 10,0007. as to the right and intereſt of Anthony 
Hodges in truſt for Jobnſon, his . wo e to 6 ſaid 
condition of redemption. © 16442] 


By the decree i the 14th of May 1792 upon a' bill 
filed by the truſtees in the marriage ſettlement of Anthony Hodges 
againſt him, 'Fobn/or and Turner, it was declared, thar Jobgſon and 


Turner were to be conſidered as truſtees of one - third part of the 


clear annual profits of the truſt-eſtates in queſtion; and it was re- 
ferred tothe Maſter to take an account of the rents and profits of 
the ſaid truſt-eſtates from the 16th. of January 1785, received by 


or on behalf of Jobnſon and Gan: and of their payments made 
ren. 
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797: By ber ad- bs, the ge bearing aß her extiſe on the 
* . and-anflead uf bie deflaratiam, that: Fobwſoa and Turner were lo he 


Gth:of © 


conſiderad as truſtees of one third Part, Ve, it wag declared, that the 
defendant Anthony Hodges ought ſpecifically to perform the co⸗ 
venant in the ſaid indenture of ſettlement ; and that Jobnſon and 
Turner ought under the terms of che ſaid indenture of demiſe of 
the th of April 1784 account. witk the plaintiffa Sir John Lojari 
and Henry Hervey Afton for 'one-third part of the clear annuwl 
profits of dhe fſates andiplaytations in queſtion; ſo log as the 
| ſhould continue to: be in the f management and in receipt of the 
fawe ; and in taking the ſaid account thereof and of the payments 
made therequt, 28 directed by the deeree, it was ordered, that the 
Maſter ſhould inquire, what payments had been made thereout in 
paſpeſt of the ſaid principal or intereſt of any and what mortgages 
O liens, and by whom made, affecting the, ſaid, eſtates Or any part 
thereof upon the i th of June 17832, or at any time.afierwards, and 
ſnhould ſtate all material circumſtances relating thereto; and the 
Caurt-reſerved the ebnſideration, whether the payments made in 
reſpett of the principal or intereſt: of ſuch mortgages or liens or any 
af them were to be allowed to Jobnſon and Turner or either of them 
in the accounts directed as againſt the faid plaintiffa Sir ubm Legard 
and Henry Hervæy Alm claiming under abe ſaid ſettlement, and 
whether the ſaid mortgages and lieus or any of them were to have 
any and what preference to ſuch indenture of ſettlement; and it 
was ordered, that the Maſter ſhould conſider, whether any and 
what allowange ought to be made to Jobeſan and Turner for their 
commiſſion, fees, journeys and other trouble, purſuant to the ſaid 
deed of the 7th of April 1784 and that with the ſaid variations 
and additions the decree ſhould be affirmed (%. 


By indentures, dated the 4th. of Fh 1793, in conſideration 
of the premiles and of 12,99 J. 114. 6 d. therein mentioned to be 
then due from Aut hom Hodges to Ged/chall Fabmſan and for ſecuring 
the re · payment Hodges granted, bargained, fold and demiſed, and 
Willigm, Turner at bis requeſt, ſo far as he lawfully might by the 
eſtate and intereſt veſted in him under the indenture of the 7th of 
Asril 1784, bargained, fold, demiſed and releaſed; to h], bis 
executary, e, certain eſtates and pre mies therein particularly men- 


(a) Legard'v. Hedges, ante, vol. 1. 477. 3 Bro. 7 6. 5315 4 Bro. 5 "fl 421+ 


den. in chanery. 


years if Anthony Hody 
truſts 0 of the indenture of the th of 9. 118% ſubje to re- 
Jemption upon payment by Hodges, his executors, c. to Johnſon, 
his executors, We. of 4352/. 185. principal and intereſt, due upon 
a mortgage made to Thomas. Lyon, and paid to his aflignee Walter 
Ker foot by Fohnſon, part "of the ſaid debt of 12,998 / 115. 6d. with 
6 per cent, intereſt, (being the lawful rate of intereſt of the iſlands of 
St. Chriffepher and Mont/errat,) and the ſum of 864 51. 134. 64. the 
remainder of the ſaid debt, with 5. per cent. intereſt, upon the 4th 
of Auguft de xt, and all other ſuch ſums as Jobnſon, his heirs, exe- 
cutors, He. ſhould pay by the order of the Court of Chancery or 
otherwiſe i in reſpect of tha ſaid 19,0004, covenanted by Anthony 
Hodges in his marriage ſettlement to be paid to the; truſtees, or the 
colts of the ſuit already, brought, or any other touching the ſame, 


and alſo all other ſuch ſums as Johnſon, his executors, c. ſhould. 


afterwards adyance or pay for Hodges ; 4 and Johnſon coyenanted to 
pay on account of Hodge. the yearly ſum of Fool. in lieu of all 
other proviſion by che faid deed of the th of April 1 784 and articles 
of agreement of the 24th of March 1791. He alſo: coyenanted to 
pay all ſuch ſums of money as Anthony Hodges ſhould be compel- 


led to pay to Anna Sophia Hodges i in reſpect of her and under 


the deed of ſeparation, ' 


' 


The bill was filed by the truſtees under the marriage e 


of Mr. and Mrs. Hodges and by Mrs. Hodge. againſt Fobnſon, 
Turner and Mr. Hodges ; praying an account, of-the money due to 


Anna Sophia Hodges, or Henry Hervey Afton as her truſtee, on ac- 
count of the ſaid annuity of 600/. ; and that the plaintiffs or the 
plaintiff Henry Hervey Alon may be at liberty to pay to the 


plaintiff Anna Sophia Hodges the future dividends to ariſe upon the 


ſaid ſum of 54517. 87. 104. Bank Annuities towards the ſaid a an- 
nuity of 600 J., and may be indemnified by the decree in ſo going; 3, 
and that the enn Jobnſon and Turner may be decreed to pay 
to the plaintiff Anna Sophia Hodges, or Henry Hervey Afton as her 
truſtee, fo much of the ſaid annuity of 1000/. to which the defend- 
ant Afbony Hodges is entitled, as aforeſaid, as will be ſufficient 
with the ſaid dividends to make good the annuity of Good., and 

that they may be reſtrained from paying any part of the ſaid an- 


nuity of 10007. or any other anguity to the defendant Hodges, un- 
r N R 
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tzth May. 


nds upon the 54511.” 


er the Und atwity of 600 / 1s fuly pal; auf that Zb, "M 


tRrdined om Poa ces the ſaich trüttees for payment of 
the id antun) of 1000 J. wUiitil the plaitnifPs annulty is Grice, 


zul that eie gerd of Rpiration may be dilivered bo 8 6; 
r WE TY arr ty 4 
roy wh  Foxntt i ious wed dy 1054 £-15 S $4714 | 
Tue bill ebarged, that the plaintiff Zenry Hervey Alon was win. 
lug, aid had repeatedly applied, and now offers, to execute the 
bed of ſeparation. 5 e *> + 
Tot CHANCELLOR..LOne\ part of che prayer, vis. that the 
truſtees muy be at ys to pay to Mts. Racer the future div. 
| '* 7. 10d. Batik Atinvities towards her an- 
kifity; and mz) be indetnaified by the dechet'in Is ding, is wholly 
üllheceffüry. The truſtees have been applying the dividends, and 
art at liberty to g on applying the dividends, as they have already. 
THis part of the Bil cherefbre Is only a feint. They are fafe in 
acting upon the dlerdends, as they have done, till ſome perſon ſets 
Up a cläith. The reſt of the prayer brings into diſcuſſion, 18, 
whether the annuity created by the deed as a ſeparate maintenznce 
En under M the circumſtances be eſtabliſhed by a Court of Equity 


. a6 a charge pebifically affecting the property of Mr. Hodges, ſtated 


to be in the poſfeffioti of the defendaut "Fobn/on : 2dly, whether 
Jobnſon ſtands in a different condition from Mr. Hedge: ; and has 
any right in his own perſon either as a creditor or as a purchaſer un- 
der the ſecond conveyance to him of 1793 ; which is a conveyance 
for valuable conſideration: then 3dly, whether he is to be taken in 


mY , 


any ſenſe as a truſtee for Mrs. Holger. . 


; "The firſt is a general queſtion ; whether, taking it in the largeſt 
extent, a ſuit in Equity is competent to give effect by the aid of this 
Court to a deed of ſeparation between huſband and wife, To ſtate 
the caſe as a general queſtion fairly, I muſt ſuppoſe articles of ſepa 
ration from diſcordant tempers, without reproach either on the one 
ſide or the other. Can I under ſuch circuniſtances find a caſe to en- 


title the wife to a perſonal decree againſt the huſband ? I cannot 


ſtate the tranſaction to be higher in point of law than a perſonal 
contract fante matrimonio between the huſband and wife: but [ 


muſt go farther; and cooſider that contract a ſeparation, by which 


they exclude and exonerate one another, as far as they can, from 


the rights and duties ariſing from matrimony. The common * 
: | 10 wil 


. 


. Cifes in mme 


alt opaterat a ſuit upon contract by 4 wile agatnft her huſ- 
band · Such à cntrack is incapable at law of produeing any action. 
The Eeetefiaftical Court according to the juriſdiction of this eoun- 
try has exclofive cognizance of the rights and duties ariſing from 
che ſtate of marriage. Therefore I am completely at a loſs to dif- 
cover an equity to control the common law and admit a fuit be- 
erect! Huſband and wife upon a perſonal contract, (the caſe I am 
now putting,) and ſupetſede the excluſtoe juriſdiction of the Eccle- 
ſiaſtical Court by entering into the confideration of it. In looking 


through the caſes from the time the Reports 'commenced to be tole - 


rably accurate, foon after the Reſtoration, when the juriſdictions 


were agmn eſtabliſhed, T find, that not an idea of that kind was en- 


tectained in that famous caſe of Whorewood v. Whoreabood in atry 
account of it (a). Soon” after the civil war there had been a decree 
by the Lords Commiſſioners. There being no Eccleſiaſtical Court, 
the juriſdiction ſome way or other got here. After the Reſtor- 
ation, when the juriſdifions were eſtabliſhed again, the decree of the 
Commiltioners was to be reviewed. Lord Clartnt0n wits aſſiſted: 


and after great diſeuſton It ended i throwing the caſe" back for 


the detiſion of the kompetent Juriſtiaten, © "The next cafe is MIA. 

may, v. Mildmay, 1 Vern, 53. () ſoon afterwards: Lord Notting- 
ham would not entertain any juriſdiction upon a contract between 
huſband and wife; and in Hincks v. Nelthrope, I Vern. 204. a de- 
mutrer was put in to the diſcovery upon the ground, that it was 
not a matter properly examinable or relievable in this Court; and 
dhe demurrer was allowed and the J uriſdickion diſaffirmed. In the 
opinion, Lord Hargwicke gave in Head v v. Head, 3 Atk. 29 5. 547. 
there is the ſame opinion of the defect of Juriſdidtion | in the general 
caſe in this Court; and he obſerved, that where the Court had 1 in- 
terfered they bad very unwillingly * at all. "Thoſe caſes, to 
which he alludes, where the Court had acted at all, ſtand under 
three heads: where a third party ha intervened ; : _y it was not 
only between the huſband and wife. A third party binding him- 
ſelf to indemnify the huſband againſt the debts of his wife, the in- 
tereſt of that party raiſes a conſideration for that party; | between 
whom and the huſband there might be a contract, and with regard 
to whom he ny bind that party to bimſelf. That was the caſe 


0 * Ct. . cb. ca. 350-3 25. Cb. inthe time of Lord Ntinghn, 15 
(8) 2 Ch. Ca. 102 | 
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3: 1797. of Seeling v. Cratoley, 2 Vern; 386. The circumſtances there were 
| Pony alittle favourable}. The third. party was father to the wife. He 


ben. bound himſelf;to indemnify the huſband. The next caſe Augier v. 
Augier, Pr. Ch. 496. is governed by the ſame circumſtance; but other 
circumſtances were allo interpoſed ; | which in point of expedience 
recommended the caſe conſiderably to the attention of the Court, 
A ſuit for ſeparation had | proceeded in the Ecclefiaſtical Court for 
bad uſage, Vc. That depending, an interpolition of friends had 
taken place. The ſuit was compromiſed. in the Eccleſiaſtical 
Court; and upon the conſideration of that compromiſe, there being 
alſo a third party there, the decree directed the huſband to pay con- 

ditionally and a full ſecurity was given to the huſband. Certainly 
neither of theſe caſes can be quoted as an authority, that this Court 
upon the general and ſimple queſtion between huſband and wife 
can entertain a ſuit upon a contract, in which the wife only claims 
a ſeparate maintenance againſt the huſband. The other caſes, which 
I do not ſtate, are, where a, fortune accrued-to the wife after ſepa- 
ration; and an application was made to this Court upon a very 
plain ground: that ſome proviſion ſhould be made for her out of a 
fortune coming under thoſe circumſtacces. The principle is plain: 
if it happens from the ſituation of the parties, that they cannot en- 
joy in common that, which ſhould maintain both, it would be 
very hard, that the party, from whom it moves, ſhould loſe, and 
the other ſhould gain, the whole benefit (a). Another caſe, in 
which the Court may take into its conſideration the rights and 
duties ariſing from the relation of marriage, is where the property 
is only to be ſued in this juriſdiction ; where a truſt is created; and 
there is no coming at it by the common law. That was the caſein 
Sidney v. Sidney, 3 P. Will. 269, and the other caſe quoted in the 
note upon that caſe ; where, as a ground to give effect to articles 
made upon marriage, this Court conſidered the eſtate veſted ac- 
cording to the articles; and the huſband having uſed the eſtate as he 
ought not to have done, and as he could not have done in point of 
law, if the articles had been completely executed prior to the 
marriage. 


From chat view, that I have taken, I therefore remain of opinion, 
that the ground, I firſt ſtated, that this Court as a Court of Equity 
cannot enter into the conſideration of the rights and duties ariſing 


| (a) See Pall v. Mentgomerry, ante Vol. II. 191, 


from 


: _  - Sales in Chanter v. 


from 4. relation of great importance in civil life, is an anſwer to : 


this bill; and upon the general abſtract queſtion I have met with 
ao caſe except the late caſe of Guth v. Guth, 3 Bro. C. 7 614. to 


entitle the Court to hold. ſuch a juriſdiction. Before. 1 ſhquld de- 


cide according to-that caſe, IL. ſhould wiſh for a farther account of 
it; for my opigien indlines againſt it. But it is not. neceſſary to 
found my decree upon an opinion direQly contrary to that caſe; 
for the intereſt, of Jabnſon comes moſt materially in queſtion ; and 
whether the Court would decree a ſeparation, where the only per- 
{on to be affected was the huſband, I think myſelf warranted both 
by expreſs authority and. diſtin reaſoning to ſay, this Court will 
never do it ag againſt creditors: Filzer v. Fitzer, Taylor v. Jones, 


2 4b. 51 1-600, In che latter there had been a ſettlement after 


marriage; in Which the huſband out of à fortune bequeathed to 
bim had made a proviſion for his wife. and children: it was held, 


that, however honourable, it could not poſſibly be of any avail 


2 againſt creditors. In the former caſe there was a ſeparation by 


deed upon a quarrel* between them; and the wife and daughter 


claimed the effect of it againſt a creditor: Lord Hardwicke. lays 
down expreſsly, that it is impoſſible to give effect to ſuch a deed be- 
tween huſband and wife, where it is to turn againſt creditors. He 


conſiders it void ypon * n and void by the fatute of 
Elizabeth. An | 2 


"Then what is the ſituation of 'F6b»/on under the firſt deed, to 
which he and Turner are parties? The nature of that deed Was 
fully diſcuſſed. in another cauſe (a); and it appeared to we, and, I 
take it, alſo to Lord Thur loꝛv, when the cauſe was heard before 
him, that it was nothing more than ,conftituting Turner and Job- 

fon attorneys for Mr. Hodges to apply his property to the payment 
of his debts, giving him in the mean time 1000/7. a year. They 
are no othgrwile parties to it or to have a benefit under it than as 
attorneys. While that proceeded, this deed of ſeparation was 


anade, IT heir names were in it: but neither of them executed the 


deed. They bound themſelves to nothing. Jobnſan made pay- 
ments to Mrs. Hodges by the direction of the huſband. He had 
notieę of the deed of ſeparation, no doubt. Ile Was acting as at- 


Torney of Mr. Hodges; and that was ſufficient. If he had paid 
more than he received, he would hade had a demand as a creditor 


{«) dne ven, ante, vole 1.677 5 3 Nr. g. C. 5313 4 56. C, C. 421. 
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ſentence of the Spiritual Court given Mr. lodge a better indem- 
nity, than he could give. His offer therefore is perfectly illuſory 

- and of no effect. Yohnſan's having made payments under the decd 
of ſeparation is of no effect to bind himſelf. Thoſe payments were 
properly made under Mr. Hodges's authority. I ſhould be inclined 
to think him under the flatute of Elizabeth entitled to protection as 

a a purchaſer for valuable conſideration : but it is not neceſſary to go 
ſo far; it is enough to ſay; he is a creditor of Mr. Hodges; and then 
upon general principles and the authority. of the cafes I muſt hold, 


miſled; and with regard to Mr. John/on it muſt be with coſts. 


: 12th May. 


Teſtator gave 
100/, in truſt 


to pay the in- g 


tereſt to 4. 
till her 
dau nter B. 
mall attain 
24, and then 
be gave the 
ſaid 1007. 
and the inte- 
. reſt then due 
to her ſaid 
This lors 

7 18 le 
3 
the daughter 


* of 


to be paid to the mother: till the daughter ſhould attain the age of 


of Mr. Hodges. 


< intereſt to my niece Margaret Clarke until her, daughter Anne 


* mother Mrs. Margaret Clarke,” 


as intended for her at the age of 24. 


; not for herſelf. 


Caſes in Chantety. 


What is there to affect him by 4 truſt? Mr. 
Alon was named a party. If be had executed and bound himſelf, 
it might be different from a mere contract between the huſband 
and wife: but ten years elapſed; and he never bound himſelf, 
His offer now to execute is perfectly abſurd. The law has by the 


that if it was poſſible to give effect to this deed as againſt Mr. 
Hager, it is impoſſible as againſt'creditors. 


Therefore the bill with regard to all the points muſt be dil. 


CLARKE v. NORRIS. 


ja queſtion aroſe vpon the following aus: in a will: 


er give to my executors the ſum of 100 / upon truſt to pay the 
« Clarke ſhall attain the age of 24 and then Lgive and bequeaththe 


« ſaid ſum of 1067. and. the intereſt thereof. then due to her ſaid 


: The bil Was filed by Anne Clarke, -claiming the legacy of 1000 
Margaret Clarke by her an- 


{wer ſaid, ſhe believed the legacy was meant for her Caughter, and 


Lord Cuaentable held-it a miſtake; and decreed the dividends 


"24, andthen with liberty for her to apply (a). net tan 
* der ban 1. Rada ate vl. 144123 IE we 
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8 ATSFORD v. KEB BELL. ; 
Au teſtatrix gave and bequeathed to Robert Endly the divi- 
dends, that ſhould become due after her deceaſe upon 500/l, 
z per cent. Bank Annuities, until he ſhould arrive at the full age of 
32 years ; at which time ſhe directed her executors to transfer to 
him the principal ſum of 500¼. of her 3 per cent. Annuities for his 


4 


_ own ule. by 


p Robert Endly died ' before he attained the age of 32. The bill 
vas filed by the reſiduary legatee; and the queſtion was, whether 
the veſting of the legacy or the time of payment only was poſt- 
poned, till the legatee ſhould-attain the age of 32. 


| Attorney General and Mr. fobhen for the plaintiff, —The parti- 
cular expreſſions of this will take it out of the general rule; and 
ſhew the intention, that if the legatee ſhould die under the age of 
42, he ſhould not have the legacy. There is no gift of the princi- 
pal but in the direction to transfer at a time, which never arrived. 
The difference is between a gift of the corpur, taking it out of the 
reſidue, and a gift of che dividends only, the fund being to be taken 
out at a future period. The eonſtruction of the defendant is to de- 
veſt a ſum of money out of the reſiduary legatee. Though he would 
be obliged' to pay the dividends, yet in the mean time the bulk 
would be his property, and is only to be taken out of him upon the 
event deſcribed hy the teſtator ; which-has never taken place. 


Mr. Grabam aud Mr. King for the perſonal repreſentatives of the 
legatee relied on the diſtinction eſtabliſhed between the words 
hen“ and “ if“ both as to real andperſonal eſtate ; Doe. v. Lea, 
3 Term Rep. B. R. 41 3 May v. Mood, 3 Bro. C. C. 471. | | 


Lord CHANCELLOR,—lt ſtrikes me at preſent, that there is a 
very preciſe diſtinction here between the dividends and the g fund. 
IL conſtrue it a gift of the fund to him, I muſt ſtrike out the ſuſ- 
penſion of it till che age of 32. I wiſh to look at the caſes. 


20 
I 
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Teftatrix - 
gave to 4. 


. the dividends 


of Fool. 
ſtock, till he 


ſhould attain 


the age of 
32; at which 
time ſhe di- 
reQed her ex- 


-ecutors to 


transfer the 
principal'to 
him: the le- 
gacy does 
not veſt till 
the age of 
32. 
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1797, Lord CHANCELLOR.—T have read over the will 
CALLED 


| 3- and have 
NN looked into the caſes, and am confirmed in my opini 


on. Upon 


Kinn, thecaſesit appears, that dividends are always a di ſtinct ſubject ot 


13h May. legacy, and capital ſtock another ſubject of legacy. In this caſe 

there i is no gift but in the direction for payment; and the direQtion 

"for Piywent attaches only upon a perſon of the age of 73. There. 

1 fore he does not fall within the deſcription. In all the other Caſes 
5 che ching! is. given, and the Po of fhe thing | is siven. 


+ * Declare, that this legacy of cool. ſtock in the event, that has 
„ opens. fell i into the reſidue upon the death of Robert Endly; and 
7 direct a trausfer t to the Fi, (a). | 


* 
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l r the next cafe. 
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- 15th & 22d | 18 | "WAD HEX, x v. NoRTE H. | 

ay. , bi 1 
Legacy in 045 mes rb by 355 will dated the 2 zd of Seplember 1797, 

i 1 

n | and made i in the Eaft Indies, after payment of all his debts 
| 3 and funeral expences, gave, deviſed and bequeathed, all his eſtate 
_—_—_ and effects both real and perſonal whereloever and whatſoever, 


ſurvivor for except 48 after- mentioned, to "his friend Mr. H ercival*North, his 


ll and every 
the child and executors and adminiſtrators, 1 in truſt and for the following uſes: 


. firſt, to pay. the annual amount, profit and produce, thereof unto 


ne . his mother Ang We gan a8 his ſiſter An Wadley and the ſurvivor 


azad ſhare in half. yearly or. quarterly payments; as may be moſt deſirable 


alike, each 


receiving bis (tbe moiety thereof, which his ſiſter ſhould be entitled unto and 
hee — receive : during the life of Bis mother, being intended for her own 


3 and ſeparate uſe arid benefit for and during the term of the na- 


ny 1 tural lives; and from and after the death of his [ſaid mother and 


ſhould be ſo , ſiſter. and the ſurvivoß of chem in ttuſt to pay and apply the ſame 


ay eat to and for the uſe and benefit of all and every the child and chil- 
* dren of his aforeſuid ſiſter, which ſhall or may be living at the 
* « time of her death, ſhare and ſhare anke; each receiving his or 


rweaty-oe: 4 her reſpectiye hate of the. ee thereof v7 * or ber 


the payment 

only is ꝓoſt 0 8 * Waun 

. poned, not the v ſtin 

„ in Ind a . all his eſtate ad eff cs to 4. in England in truſt, and directs his . 
be remitted to him ; and after ſeveral legacirs be gives 4. 800 J. and requeſts him as ſoon as _—_ 
perty i is remi ted to lay out the ſame in the Tunds or other ſecerities,” »which-hall appear moſt + 

. geous for thoſe, who ſhall be Lene fited by it hereafter : the $001; is a beneficial legacy, not in trol. 


15 l, attaining; 


wh ED, = 


- 
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> attaining the. age "of twenty-one years, and if but one child 
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« ſhould be ſo ſurviving, then in truſt to Pay and apply the wart | 
« whole to ſuch ſurviving child upon his or her attaining the Nor 


0 {age of ewenty-one years as s aforeſaid.” mY 


Then after, (oreral ſecibe w pecuniary OR “ give and 
6 bequeath unto my friend Mr. Percival North the ſum of B8co/. 
« and | requeſt of him as ſoon as my property ſhall be remitted 
« to lay out and inveſt the ſame in the public funds or other ſe- 
« curities which to him ſhall appear moſt advantageous for thoſe 
« who ſhall be benefited We. it * 


The teſtator appointed two executors | in India, and requeſted 


them to loſe no time in collecting and realizing his property and 


remitting the lame to Percival . which they did accord- 
mgly. 


The teſtator died in 1789. An Wadley died in April 1790; 
and Ann Weſton died in May 1793. Ann Wadley had four chil- 
dren living at the death of the teſtator. She had one other fon 
born after the death of the teſtator; who died at the age of fix 
weeks in the life of Ann Meſton and Ann Wadley. Of the other 
four children two, vis. Samuel Wadley and Jobn Wadley, died after 
the death of An Wadley and in the life of Ann Weſton; Samuel 
in September 1791 and John in February 1792 ; both under the 
age of twenty-one. Their father took out adminiſtration to 


them, received their ſhares from Percival North, and afterwards - 


became a bankrupt, The bill was filed on behalf of the ſurviv- 
ing children; and the queſtions were, 1ſt, Whether the deceaſed 
children Samuel and Jobn took veſted intereſts : 2dly, Whether 
the defendant was juſtified in retaining 800 J. as a beneſicial le- 
 gacy to himfſelf, or whether it was given to him in truſt. 


Mr. Lloyd aud Mr. Mvoddgſon for the plaintiffs —The meaning 
is that the children ſhould ſurvive Aun Weſton and Ann Wadley 
and ſhould alſo attain the age of Iyenty-oge. . That muſt be the 
conſtruQtion of the words © ſo ſurviving.” It may admit the 


conſtruction, chat children living at the death of che ſurvivor were 
| intended. 
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but it is contended, that the word “ furyiving” 


Tales in | ehantery. 


next of kin; there being no o diſpoſition of it. 


Mr. Graham and Mr. Alexander for the defendant —There are 
ſeveral caſes to ſhew, that this intereſt veſted at the death of Ann 
Maadley in all the children then living, and that the enjoyment 
only was poſtponed. There is no gift over in the event of the 


death of all the children under the age of aA one; which 
clearly ſhews the intention. 


As to the ſecond queſtion, according to plain grammatical con- 
ſtruction the direction to lay out and inveſt in the public funds, 


Ac. refers, not to the legacy of 800 J., but to his Property, which 
he directs to be remitted to the defendant. 


Mx. Lid mentioning Batsford v. Kebbell ( ante 363.) upon 


the firſt point, the Maſter of Rolls wiſhed to have an opportunity 
of ſeeing a note of that caſe, His Honor declared his opinion 


to be very clear in fayour of the defendant upon the ſecond 
point. | 


% . , ; . 


| * Maſter of the Rolls,—The only queſtion now remaining is, 
whether any veſted intereſt accrued to the children before the age 
of twenty-one. If the teſtator had ſtopped at the words * each 
receiving his or her reſpective ſhare of the principal thereof 
upon his or her attaining the age of twenty-one years, there 


could be no doubt upon the principles laid down in theſe caſes as 


well as that adopted in Batgford v. Kebbell, that it would be a 
veſted intereſt; the principal being given, the payment poſtponed: 


in the next clauſe 
muſt refer not to ſuch child as ſhould ſurvive the mother, upon 
which ſurvivorſhip the legacy was firſt given, but to ſuch as ſhould 
ſurvivethe mother and alſo ſurvive the age of twenty-one. Take 


the words, as they ſtand: „and if but one child ſhould be ſo 


2 ſurviving, then in truſt to pay and apply the whole to ſuch 


« ſurviving child.“ It does not ſtop there: if it had, there would 
be more reaſon to contend, that it meant both ſurviving the mo- 
ther and likewiſe the age of twenty-one: but it ſays © upon his 
or her attaining the age of twenty-one years as oforefaid.” It 


was perfectly 3 to put in choſe words, if it meant 23 
bot 
10 


The r bs a truſtee as to the legacy of 8001, "We the 


Cales in Chancery, 
both the mother and the age of twenty- one. Therefore upon 
the true conſtruction, whether he did or did not mean, that it 
ſhould apply to both, the only ſurvivorſhip, that appears to me, 
to which he could refer, was ſurviving the mother. In Batsford 
v. Kebbell; the Lord Chancellor ſtates the diſtinction, which I be- 
lieve is the caſe, that in all theſe queſtions there has been a gift 
of the principal legacy and a poſtponement of the payment; 
but in that caſe there were no words of gift of the principal, but 
merely of the dividends; and then the principal to be transferred 
at a particular age; and therefore it was not veſted till that time. 
That is not the caſe in the preſent inſtance; for here the principal is 


given by expreſs words, and limited to all the children living at the | 


death of the teſtator's filter; and I am of opinion, that upon the 
true conſtruction, coupled with the principles laid down as to 
veſting, it maſt be to all the children, and the ſurvivorſhip is only 
with reference to the mother. Conſider the conſequence to the 
other children, if I am obliged to adopt the contrary conſtruction; 
for according to that, if theſe children die before the age of 
twenty-one, nothing is given at all; which adds much ſtrength 
to the ground, I take. The Court would hardly put upon a will, 
a conſtruction, that would create an inteſtacy, if it could be 


avoided.” The conſtruction, I adopt, is farther ſtrengthened by the ar 


time pointed out in this will; which is the time, at which the 


law would give it. If a farther time is ſpecified, which was the 
caſe in Batsford v. Kebbell, it may be ſappoſed, the time may 
conſtitute one of the grounds, upon which the legacy ſhould veſt, 
but when the time appointed is only that, at which the law would 


put them in poſſeſſion, it very mucty fortifies. the argument, that 


it is not meant as the time, at which it ſhould veſt, but only, at 
which they ſhould: * poſſeſſion. 


I have dy given my opinion as to the legacy of Yoo 
Upon, which here is no doubt. 


- 
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13ih May. 15 5 * pals SHUTTLEWORTH. 
| A perfor ＋* bankrupt. had before his bankruptey ed caſh from 
12 9 —— Newton for a bill of exchange; but did not indorſe the 
| when the bill; becauſe Nezeten deſired him not to put his name upon it, as he 
on . thought the bill would have as good oredit without it. Nextoy 


be takes it, proved in reſpect of the bill, and received a dividend under the 
cannot prove 


| it under his commiſſion. The- petition was, that the proof might be expunged 
„ ane the dividend refunded. 


Mr.- Cooke for the pebiiom. In Ex parte FWhittal in the matter 
of Fry, May 1786, and in other caſes ſince, Lord Thurloto de- 
termined, that a perſon taking a bill in this manner was a pur- 
chaſer of it, not a diſcounter; and therefore could not be admitted 

to prove. In one of the caſes the bankrupt ſaid, there was a 
private mark upon all bills, which he transferred without indorſe- 
ment; and when he ſaw that mark, he conſidered himſelf liable 
to pay, as if he had indorſed: but Lord Thurlow thought that 
within the ſame rule. In another caſe a perſon had entered into 
an engagement, that he would pay the bill in the ſame manner as 
if he had indorſed it: but Lord Thurbw held that engagement 
collateral. 


Lord CHANCELLOR made the der; according to the prayer 
of the petition ; obſerving, that upon the affidavit .there was an 
expreſs agreement for a purchaſe of the bill. 


7th May, | | FRANCO v. BOLTON. 
upon a bond 72 bill ſtated the following caſe. | 15 * 
againſt the 


bligor, bill 
to have it de- © Jn May 1793, hs plaintiff Jacob Franco in a public company 


3 met with and was introduced to the defendant Elizabeth Bolton, 


23 ſpinſter; and in conſequence of ſuch introduction an acquaint- 


728 ance commenced between them, in the courſe of which, and i in 


dant to coha- : 
bit with the plaintiff as his wife; and that ſhe had lived in a flate of aahey and incontinence wit 
various perſons, and praying a un. de muster allowed. 8 


Cas in Chaneexy. 1 
\ few. days after. it had taken place, the defendant perceiving, 
that the plaintiff had become ſtrongly attached to her perſon, 
cauſed a ptopoſal to be made to the plaintiff, that if he would 


cohabit- and live with him as his wife ſo long as he ſhould re- 
quire her ſo to do; and the plaintiff not reflecting upon the im- 
propriety and immorality of ſuch propoſal, and being ſtrongly 
urged and importuned to;accede thereto, not only by the defend- 
ant, but by a Mrs. Courtney (a perſon employed by the defendant 
on that occaſion) was at length induced to conſent and agree to 
grant ſuch anntity; and accordingly and in purſuance of the 
ſaid conſent and agreement and for the conſideration aforeſaid the 
plaintiff on or about the 23d of the ſaid month of May executed 
a bond of that date in the penal ſum of 10004. to pay to the de- 
fendant an annuity-of 100 J. during her natural life. The plain- 
tiff ſhortly after he had executed the ſaid bond and delivered it to 
the defendant; diſcovered; that at the time ſhe prevailed upon him 
to give and execute ſuch bond and for ſome time previous thereto 
ſhe had lived in a ſtate of incontinence and adultery with various 
perſons ; and the plaintiff therefore and upon an attentive conſider- 
ation of the immorality and wickedneſs of the courſe of life, 


which had been ſo as aforeſaid propoſed to him, determined not 


to live or cohabit or have any intercourſe with the defendant ; 
and having come to ſuch determination he applied to her, and re- 


queſted her to deliver up to him the ſaid bond to be cancelled ; 


with which requeſt the defendant refuſed to comply; and ſhe 
brought an action upon che bond, and obtained a verdi&., 
The bill charged, that the plaintiff never received from the 
defendant or any other perſon any value or conſideration what- 
ever for the ſaid bond or the grant of the ſaid annuity, and was 
not indebted to the defendant in any ſum of money on any ac- 
count whatever at the time of giving or executing the bond or at 
any other time; that (ſuch, bond was required by the defendant, 


eure to her an annuity of 100 J. for her natural life, ſhe would 
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and gixen and executed by, the plaintiff, in conſideration of the 


defendant's promiſing and agreeing with the plaintiff. to cohabit 
and live with him in ſuch unlawful tate, as aforeſaid; and it was 
given and executed previous to any cohabitation or unlawful in- 
deregurſe having taken place between the plaintiff and defendant, 
and'as an inducement to. ſuch cohabitation and. unlawful inter- 


courſe;. and dhe defendant inſiſted on having the ſaid bond from 
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_ indorſement 
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* . Ex parte SHUTTLEWORTH. 


A perſon | | T bankrupt had bete his bankruptcy ret. caſh from 

3195, mo Newton for a bill of exchange; but did not indorſe the 
wirhout the bill z becauſe Netuion deſired him not to put his name upon it, as he 
2 any . thought the bill would have as good credit without it. Neg, 


be takes it, proved in reſpect of the bill, and received a dividend under the 


cannot prove 


it under his com miſſion. The petition was, that the * might be expunged 
* and the dividend refunded. 


Mr. Cooke for the petition. In Ex parte Whittal in the matte 
of Feffry, May 1786, and in other caſes ſince, Lord Thurlow' de- 
termined, that a perſon taking a bill in this manner was a pur. 
chaſer of it, not a diſcounter; and therefore could not be admitted 
to prove. In one of the (caſes the bankrupt ſaid, there was a 
private mark upon all bills, which he transferred without indorſe- 
ment; and when he ſaw that mark, he conſidered himſelf liable 
to pay, as if he had indorſed: but Lord Thurlow thought that 
within the ſame rule. In another caſe a perſon had entered into 
an engagement, that he would pay the bill in the ſame manner as 
if he had indorſed it: hut Lord 7 hurlow held that engagement 
collateral. 


Lord CHANCELLOR made the order. according to the prayer 
of the petition ; obſerving, that upon the affidavit there was an 
expreſs agreement for a purchaſe of the bill, 


47th May. | | | FRANCO v. BOL TON. 


n ord T.. bill ated the following e. 
againſt the 


bligor, bill 
to have it de. To May 1793, hs plaintiff Jacob Franco in a public-company 


livered- up, 


charging he met with and was introduced to the defendant Elizabeth Bolton, 


23 ſpinſter; and in conſequende of ſuch introduction an acquaint- 


7 ance commenced between them, in the courſe of which, and 1 in 


dant to coha- : 

bit with the plaintiff as his wife; and that ſhe had lived ia a flate of adahey and incontinence wit 

various perſons, and praying a diſcovery: demurrer allowed. * 
; y 14 'A 
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1 few. days aſter it had taken place, the defendant perceiving, 
chat the plaintiff had become ſtrongly attached to her perſon, 
cauſed a propoſal to be made to the plaintiff, that if he would 
-cure to her an annuity of 1004, for her natural life, ſhe would 
cobabit- and live with him as his wife ſo long as he ſhould re- 
quire her ſo to do; and the plaintiff not reflecting upon the im- 
propriety and immorality of ſuch propoſal, and being ſtrongly 

and importuned to accede thereto, not only by the defend- 
ant, but by a Mrs. Courtney (a perſon employed by the defendant 
on that occaſion) was at length induced to conſent and agree to 
grant ſuch annuity; and accordingly and in purſuance of the 
ſaid conſent and agreement and for the conſideration aforeſaid the 
olaintiff on or about the 23d of the ſaid month of May executed 
a bond of that date in the penal ſum of 1000/7. to pay to the de- 
fendant an annuity of 100 J. during her natural life. The plain- 
tiff ſhortly after he had executed the ſaid bond and delivered it to 
the defendant; diſcovered; that at the time ſhe prevailed upon him 
to give and execute ſuch bond and for ſome time previous thereto 
ſhe had lived in a ſtate of incontinence and adultery with various 
perſons; and the plaintiff therefore and upon an attentive conſider- 
ation of the immorality and wickedneſs of the courſe of life, 


which had been ſo as aforeſaid propoſed to him, determined not 


to live or cohabit or have any intercourſe with the defendant ; 
and having come to ſuch determination he applied to her, and re- 


queſted her to deliver: up to him the {aid bond to be cancelled ; 
with which requeſt the defendant refuſed to comply; and ſhe 


brought an action upon the bond, and obtained a verdict. 12 


The bill charged, that the plaintiff never received from the 
defendant or any other perſon any value or conſideration what- 
ever for the {aid bond or the grant of the ſaid annuity, and was 
not indebted to the defendant in any ſum of money on any ac- 
count whatever at the timę of giving or executing the bond or at 
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any other time; that ſuch bond was required by the defendant, 


and given and executed by, the plaintiff, in conſideration of the 
defendant's, promiſing and agreeing with the plaintiff. to cohabic 
and live with him in ſuch unlawful ſtate, as aforeſaid ; and it was 
given and executed previous to any cohabitation. or unlawful in- 
tercourſe having taken place between the plaintiff and defendant, 
and as an inducement tg ſuch cohabitation and unlawful inter- 


courſe 3, and the defendant iofifted on having the ſaid bond from 
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37 | Caſts in "— 
1797. he pati, wited the" would conſent te cohattt and { 

Fo Him; and the plaindff in agreeing te glve and in 

| 85: 1 ſich bond aQed under the influence of an improper 


of which affection great and undue advantages were tak 
defendant; and at the time the fait bend was 


the defetidant had not nor hath ſince rende 


the giving of 


red to or perf 


for the plaintiff any fervices Whatever; and the ſaid . 


given for the conſideration and under the circumſtances aforelai 
| and not TUE, © | 


The bil oinged a n as to all theſe matters ; and that 


celled, and may be renin from n at law. 


The Arfeudhdt demurred to the bill and for: Sh there- 
unto faith, that the complainant hath not in and by his ſaid bill 


ſhewn any ſufficient matter * __ to entitle him to the relief 
fought thereby. 


Mr. Mansfield and My. Steele were os 10 ſupport the 
demurrer: but the Lord CHANCELLOR bunt to hear what could 
de faid Ne it. 


- Min Ge and Mr. Yobnfon For the AF, —There i 1s 
5 that a bond may be given to à perſon, who has lived 
in this way Wich the obligor, as premium pudorie, if there is no 
agreement for a contnuation of that intercourſe. It is a moral 
act; and this Court will not order it to be delivered up under 

thoſe eitcumſtances. The iprindiples; upon which the Court aQs, 
Are ſtated in a variety of caſes; which all go pointedly upon this 
Aiſtinction ; chat if chere has been this ſort of cohabitation, and 
the man chooſes voluntarily to give à bond, without any reference 
to a continuation of chat intercourſe, it is undoubtedly good: 
more ſo, if he was the author of her ruin: but if, as this bill ates, 
the has been a perſon living in aflultery with others, and ſhe pro- 
poſes to go and live With . upon tordfideration'of ſuch a bond, 
the caſes are all uniform, hät this Court will order it to be deli- 
vered up: Marchioneſs of MAnndidble "Harris, 1 Eg. Ca. Ab. 87. 
Clarke v. Periam, 2 All. 333.  Robirifon v. Gee, 1 Vf. a 54. Prigf 
v. Paß rot, 2 V. 160. Muller v. Peftins, 3 Burr. 1568. Hull v. 
OT; "Amb. * The Court proceeds upon grounds of = 
- 56 policy. 


affeQion, and 


en by the 
given and executed 


the defendant may be decreed to deliver up the bond to be can- | 


"Eales1# Chanieery, | 


that this could have been (pleaded, and there could have been no 
ſuch verdict: but the JuriſfdiQion of this Court is to have tlie 
pond delivered up. In fact, chough it does not appear upon the 
bill, this was pleaded to the action: but it was found impoſſihle 
to prove the caſez and no defence was made beyond the plea. 
In Lord Rochfort's caſe Lord Thurlow ſaid, that though it might 
have been pleaded at law, that did not take away the juriſdiction 
of this Court to order the-inftrument to be delivered up; as in the 
caſe of a bill of exchange (a), fc. This is a demurrer to the 
whole bill. It is a demurrer to the relief; which muſt now be 
admitted to be ſufficient to cover the diſcovery (5) : but there are 
many facts, which ought to be anſwered ; as, whether the bond 
is in her poſſeſſion ; whether ſhe pretends, that it was given for 
* r — and what that 110 c. 


11 bays ds on ene The 


bill is filed after a yerdi& at law; and I am now informed, the 
defendant- put in a plea, upon which, if he had ſupported it, the 
conſequence might perhaps have been, that the bond would have 
been void at law: no doubt it would, where it expreſles in the 
conſideration future cohabitation ; which in one or two inſtances 
has come before the Court: in chat caſe in the King's Bench and 
in a caſe in the Excheguer upon the adminiſtration of Mr. Fer- 
Lin x aflets after. bis death : the conſideration. was, that the ſhould 
continue to live with him ; : and ſhe forfeited it, if ſhe returned 
to a proper courſe of life, In the preſent caſe, after a plea was 
Put in and. afterwards: deſerted, I can conſider this bill as oply for 
+ a diſcovery, and relief, founded upon the legal nullity of the bond, 


policy" There has been a verdict at law; and it may be objeted, _ 


oy” 


4797. 


France 7 


# V. 
Bol ron. 


Bond in con- 
ſideration of 
future coba- 
bitation void 
at law. 


that it ſhould be delivered up. Whatever might have been the 


courſe of the caſes, where no plea was allowed but payment, no- 
thing debors the deed, the neceſſity for the interpoſition of this 
Court is entirely taken away when all that matter, that would 
avoid the bond, might be pleaded at law. The demurrer is very 
Properly general; and it covers the prayer for diſcovery. If it 


had been ſimply for diſcovery, and a demurrer had been put in, 


I ſhould have allowed the demurrer; for whatever may be the 


(6) Newman v., Milner, ante, vol. 2. 483. 


(6) Fry v. Pan, Price v. James, 2 Bro. C. C. 280; 319. Meaſfter v. Brampton, cited 
Ibid. 232, Collit v. Swayne, 4 Bro, C. C. 480. Leier V, Rolle, Rywea Vs ves, ante 4+ 343» 


g . real 


- 


2m. Cubes in Chancery, 


2797 real aranſaftion between the parties, it is to be made out by evi- 
dence; and the plaintiff has no right to call upon her to diſcover 
that turpitude, which is common to him and to her. I cannot 
compel her to diſcover, whether before the connexion ſhe capi- 
tulated with him for this proviſion. That would make her liable, 


net n to the reproach, but to the conſequence of having lived 
in this illicit courle of life. 0 


Trade of 


ür is no ground Fa the bill ; and the demurrer muſt be 


1 


Us 
Bol ron . 


'* 


allowed. | 
28 7 
ER © | 5 
„ SEACRAVE v. EDWARDS. 
Where there TA bill was filed by reſiduary legatees . the "ET 
denen. executrix for an account. An appearance was entered for 


after all te the defendant under the Statute (a): but the ftood out all proceſs of 


proceſs of of 3 e | | 
e contempt for want of an anſwer; and being brought up in cuſ- 


anſwer the tody, Mr. Cullen for the plaintiffs OP" HA the bill might be 


bill m 
e. n eſo: e 1 yo . 
taten zee ee. 1517 Gaile ois 
p 7 1 9 
„. e Sb General ſtated the practice to be, chat where there 


"Is rr one defendant, the bill may be ordered to be taken pro con- 
by e upon motions but if there: are more defendants the cauſe muſt 
de bet Yowh, rere R = 

= There e no other b defendant f in this wy it was ordered, 
W the bill 1 be ue wo confe N. 


'4 


| 005 s Ga. 2. bo 25» 


| © * N 5 | 
| 2 ; 4 4 * lb. * * 1 1 — 
Caſes a aneery, 
9 . 373 
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1 f Fs | k — —. | 
"Ex parte MATHER. 20th My 

112 ENDALE employed Mather, a broker, to effect an inſurance Bill iadorſed 

oy pon a voyage from Oftend to the Eaft Indies, which was ile- 2 


in conſidera- 
* in conſideration of the money laid out by Mather i in ef. ey of 1 
{ging that inſurance and alſo a valid inſurance for life, Chippendale in *feding 


inſurances ; 


indorſed to Mather a bill of exchange drawn by Chippendale and one of which 


was illegal: 
payable to bis order. This bill was accepted by James, who af- the 4 4 


terwards in 1791 became a bankrupt. The petition was preſented ar. | 


by Mather, POO" that he We be admitted to 11 80 under the einten 


2 the indor- 

ee to prove 

commiſſion. | | was diſmiſſed 
as to What 


Mr. Piggott and Mr. King for the petition inſiſted, that the con- rig or . 


ſideration was good as between the drawer and the indorſee; and forance; and 


there eduld be no objection, becauſe between the drawer and ſome — 9 
perſon not appearing on the bill there had been illegal tranſactions. — 3 
They cited Failney v. Reynous, 4 Burr. 2069. and Petrie v. Han- Ng d 
nay, 3 Term Rep. B. R. 418. 5 the reſt. 


* 


They contended, that at leaſt the petitioner had a right to prove 
ſo much as related to the inſurance for lives. 


| Attorney, General and Solicitor General for the affignees. —The 
queſtion i is, whether the policy of the law does not require, that 
Courts of Juſtice ſhould not aſſiſt ſuch tranſactions as this. The 
conſideration being void is void as to all the parties to it. Lord 
Thurloxp certainly diſapproved thoſe caſes. If this bill is to be paid, 


there. is no law againſt ſuch tranſactions. If the bill is bad at all, it 
muſt be bad altogether. pts f | 


Lord CHANCELLOR. I am perfectly aware of both the caſes 
cited: but I cannot perfectly accede to them. What is called a 
conſent in theſe caſes 'is a confederacy to break a Poſitive law. I 
have often had occaſion to think of theſe caſes upon lottery inſur- 
ances,” &c.; and it never occurred to me to be poſſible to ſtate a 
diſtinction between them and a caſe repeatedly adjudged : if a man 4. employed 
is employed to buy ſmuggled goods; if he paid for the goods, 92 ee. 805 
and the goods come to the hands of the perſon, who employed him, SIM 
that perſon ſhall not pay for the goods. But as to the inſurance they come to 


for lives, he may divide the debt. The equity is, that where the gh 5/6 


B.: B. ſhall 
* | t pay f 
Vor. III. | Rs . conſider. no La or b 


234 1. 


A. tenant for 
life ; remain- 
der to his ſons 
ſucceſſively in 
tail male ; re- 
mainder to B. 
for life and to 
her ſons in the 
ſame manner; 
with truſtees 
to preſerve 

_ contingent 
remainders ; 
A., being alſo 
ſeiſed of the 
reverſion in 
fee, cut and 
ſold timber 
before the 
birth of a te- 
nant in tail: 
aſterwards B. 
had a fon, 


who died ſoon © 


after his 
birth, and 
acather ſon, 


who ſurvived was ordered, that the Maſter ſhould inquire, 
A. The pro- 


duce of the 
timber was 


decreed to be 


Sony 3 teſtator's death ; and to what uſes the lame had been applied. 


the * —— 
— and upon 


_ vr Hewes Chas a fon was veel to be laid © out in a lad oe ele to the uſexol, ahe eſtate, pos 
ich the timber was Tut. ns 


fonds 


ape conſiſts of two parts, one bad, the other good, the biy 
1 come in 1797+ | It does mes e. whether 1 MK was not a gambling 


have thotight of making would have been to diſmils ſo much of the 
petition as arlſes upon the infyrance as to the Oftend voyage, and 10 


title deſcended upon his brother and heir at law Lord Hay Pow- 
leit; who entered upon the eſtates under the will. 3 aces 


_ Caſes, in n 


ſhould ſtand as to what! Is good. 


For the of ienges—The baokruptty 3 in 1791; and they 


policy. | PR 
9 199 i977 1 +4 


Toru Cn ANC ELLOR. DDE poſſible. The only order! ſhould 


inquire mr the &tranfaQion as to the inſurance for lives. 


+17 JI ; 


4 


It was ſo ordered. 


POW LETT : v. The Ducheſs of BOL TON, 


HARLES Duke of Bolton deviſed ſeveral real eſtates to the uſe of 
his brother Lord Harry Powlett for life; remainder to truſtees 
to preſerve $ontingent remainders; remainder to the uſe of his firſt 
and other ſons ſucceſſively in tail male; retnainder to the uſe of 
Jean Mary Powlett Brown for life; remainder to truſtees to pre- 
ſerve eontingeut remainders; remainder to her firſt and other ſons 
ſucceſſively in tail male ; eg to the ure of the right heirs of 
the teſtator. WON 


1 £53 


The teſtator died in 1765 without lawful iſſue ; upon which the 


By the decree made on the 12th of December 1768 i in 3 cauſe 
of Williams v. the Duke of Bolton the will was eſtabliſhed ; ; and. it 
whether the defend- 
ant, the Duke of Bolton, had felled any. and. what timber on the 
eſtates in queſtion, that were growing thereon at the time of the 


: 


* In 


des in Chaney. 
130 17 Thomas Orde married Jean Mary Powlett Brown ; and 
Fe ſaid Feon Mary was delivered of a ſon, named Charles Powlett 


| Orde; who died ſoon afterwards. - She was afterwards: 2 
of another toy, . en n gde. 


1 


Te Maſter 1 his bart, 405 the ab 4 March 170 3, cer- 
tified, that the Duke of Bolton had felled ſeveral timber trees, that 
were growing on the ſaid eſtates at the time of the death of the 
teſtator; part of Which timber was uſed in repairs on the ſaid 
eſtates; and part was ſold by the Duke for 29437. 10d. which he 
applied to his own uſe ; and under the decree (s) made upon far- 
ther directions on the 25th of February 1780, and an order made 
on the 2d of June 1786, the ſaid ſum of 20434. 10d. and the 
ſum of 2102/7; 115. 34. intereſt from the time the ſame was re- 
ceived by the Duke were laid out in 6552/7. 14. 10d. 3 fer cent. 
Conſolidated Bank Homme in truſt in the _ with my to 
apply- 26A, e | 0 ＋ 3110 * 5 
Hurry Duke of Bolton died in 1794 without having ever had a 
ſon upon which | Thomas 'Orde (now Thomas Ora Poxolett ) a8 
adminiſtrator of his eldeſt fon Charles preſented a petition to have 
the ſaid ſum of 65 fal. 147. 10d. 3 per cent. Conſolidated Bank 
Annuities transferred to him: but the Lord Chancellor directed a 
bill to be filed; · The defendants were William Powlett Orde Pow- 
lett, the ſecond ſon, tenant in tail of the eſtates, 99475 yur DI 
of 2 executrix of the late Duke. 


aſi ee dl My: Fell 1 the e 3 —The "YAM 
now comes” on unprejudiced by what Lord 'Thurlow did. This 
ought to be conſidered as the property of the eldeſt ſon; Who came 


—— — 


22 * er 


into being, and was: -tenant in tail: but if not, it ought to be con- 
ddereũ. not 20 the property of Malliam Poulet Orde Pocolett, or of 
the Ducheſs as repreſenting the Duke, but ſtill. as real eſtate; in 
which Mrs. Orde would have a right to ſuch an intereſt as would 
entitle her huſband during coverture. Many difficult caſes might 
be put upon this laſt point. To meet thoſe difficulties it muſt ne- 
ceſſarily be conſidered as part of the realty ſevered by accident, and 
turned into ne which the firſt ſon . tenant in tail be- 


* 12730 Nabe $4 * Dini ON bn 
1 (4), 1 Mr, Cox's note 3 P. Will, 268. 
$45 $44 
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came 


376 


Caſesin Chantery, 


1999. came entitled ts the abſolute intereſt. ' He muſt be held to b. 
—— ave 


PowLzTrT 


v. 
the Ducheſs 


of Bol ron. 


ſome intereſt either as tenant in tail or in ſome other way: what 
that intereſt is, it is very difficult to determine. From big theld v. 
Bewit, 2 P. Will. 240. I collect, not that becauſe it is the property | 
of the perſon having the firſt veſted eſtate of inheritance, therefore 
it ſhall: be the property of a perſon, who comes into being, and has 
a veſted eſtate of inheritance after the ſeverance ; but as the legal 
right would not be the meaſure of the right in this Court, ſo the 
legal rights of others would not form the meaſure of the equitable 
rights of others in conſequence of the wrongful act of 4. There 
were in that caſe truſtees to preſerve contingent remainders; ag 
Lord Hardwicke ſays from the Regiſter's book in Garth v. Cotton, 
1 Veſ. 553. The Court beld, there was no equity to take away the 
veſted right in the perſon ſeiſed of the firſt eſtate of inheritance at 
the time of the ſeverance. - Garth v. Cotton turned upon the reco- 
very; and therefore is not deciſive of this cauſe. If Wi: feld v. 
Bewit be law, it is clear, that if the ſon of Mrs. Orde had been in 

ing, notwithſtanding the poſſible intereſts of thoſe to take after 
the Duke, that ſon would have been entitled abſolutely to the 

oney. ls the circumſtance of his not being then in exiſtence to 
vary the rule? The conſequence would be, that if the timber was 


felled one day before Mrs. Orge was delivered of this ſon; and the ſon 


died one day before the age of 21, he would not have taken it: if he 


had come in ęſſe the day the timber was cut, and had not lived be- 


yond the next day, ſtill according to Whitfield v. Beuit he would 
have been entitled. Therefore it would depend upon the looſe cir- 
cumſtance, whether he was born one day ſooner or later. The 
principle of the Court is, not that the intent of the ſettlement and 
all the uſes ſhall be ſerved bythe, application of the money pro- 
duced by timber wrongfully cut, but that the plaintiff is entitled as 
adminiſtrator to the firſt tenant in tail; who was abſolutely entitled. 
Savil v. Savil, cited 1 ey 5493 Ami. 371. * v. Lord Comp- 
ton, ante vol. 2. 69. 0 * 


- Mr. Mangel for FY te fendank W len Powlett Ord: Powlett.— 
This is not like any decided caſe. The perſon entitled muſt be by 
_ analogy to the ruleꝭ of law, a perſon; having a complete eſtate of 
inheritance. -- The firſt ſon of Mrs. Orde, who was: not born till 


after the ſeverance, and who lived only five days, never had any any 
right to the eſtate, of which the timber was part. His eſtate was 


liable tobe deveſted by the birth of a ſon of the Duke; it is im- 
poſſible 


ws fit „n 


2 thetefore to conſider him as having any veſted right. Lord 
Harb thought the claim on his part utterly impoſſible. When 


1797. 


—ů— 
181 TT 


the Court interpoſes in ſuch a caſe to preſerve the money, what .. Ducheſs 
can be done but to give it to the perſon having the firſt veſted of Bor 


eſtate of inheritance ; to whom the timber would belong,. if it was 
* by any one? If the timber was now upon the eſtate, it 

ould belong to this defendant. As to the other claim, the money 
:; to be conſidered uſt as the timber ; ; the tenant for life therefore 
is not at all concerned; and cannot have any benefit from the inte- 
reſt, The money cannot be conſidered as real eſtate, or to be laid 


out in land; for then it muſt be applicable to all the uſes of the ſet- 


tlement; and might ga to the Duke: but the Court would never 
ſuffer him to be benefited by his wrongful act. 


Mr. Alexander for the Ducheſs of Bolton (aid, he was not inſtruct- 
ed to preſs her claim. 


Lird CHANCELLOR, —The only ſcintilla of right, ſhe has as re- 
preſenting the Duke, would be to take this after all the uſes of the 
ſettlement a are exhauſted ; ein! it is to be laid out 2 1 7 thoſe 


1 mould Me to know, whether there is any account of that caſe 
of Savil v. Savi: but independent of that, I think it impoſſible 
for the Court to decree it to belong to any perſon, who could not 


by poſſibility Have a legal title. In Mbixßeld v. Beeit the Court 
hdd it a mere qafþalty ; and that there was no equity to take it 
from the perſon, who had a legal title and could have brought an 
action of trover. When this timber was cut, no doubt, at law the 
Duke would have taken, being the firſt owner of the inheritance : 
but the Court very properly held, that he ſhould not by a fraud 


upon the ſettlement, which made him tenant for life, gain that 
advantage to himſelf in his reverſion in fee. Conſidering it as a 
wrong upon the ſettlement, the conſequence is, that part of the 


Property, which by the fraud is taken from the ſettlement, ought 
to be reſtored to the ſettlement. The conſequence is, that will carry 
it throughout to all the uſes. It is to be conſidered as realty; Mrs. 
Powlett therefore will be entitled to an eſtate for life; the children 


to eſtates in tail male; and I cannot help the eee of the 


re in fee going me Duke. 


| * 
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1 „ 
* 
the Duck eſs 


| Caſes in Chancery, 
Mr. Dickins refers me to a caſe in point; Tullit v. Tulli: the 
mother claimed as one of the repreſentatives of the infant: Sit 
Thomas Clarke decided, that ſhe was not entitled under her own 


of Bor ron. vrrongful Act: but he —_— it to be laid out to the hits of the 


e4th May. 


Bill by the 
tenantof a 
2 for a 

cific per- 
= onda of a 
parol agree- 
ment for a 
new leaſe, 
ſtating im- 
provements 
made at a 
conſiderable 
expence and 
continuance 
of poſſeſſion 
after the ex- 
piration of 
the old leaſe 
and payment 
of an in- 
creaſed rent 
under the 
agreement : 
plea of the 
Statute of 
Frauds or- 
dered to 
ſtand for an 
anſwer with 
liberty to ex- 
cept. 


ſettlement. , bs 5 = 


* 
The ach was directed to be 10 out in ks to be del ac- 
cordingly. | 


"Fi be Solicitor General chertiiiel Tully V. Tally; ; Where the ſame 
thing was done by Sir Thomas Sewell, Truſtees impowered to cut 
timber to pay debts cut a great deal more than was neceſſary. Sir 
Thomas Serecll ſaid, it was an abuſe of truſt; that no perſon ought 


to take advantage of it; and it ſhould go n. to the ſettlement 
of the ns. 


WILLS v. STRADLING. 


T. E bill fared the following caſe: 


The plaintiff was leſſee of a farm for ſeven years at the rent of 
341. a year under the defendant, the widow of the leſſor; under 


' whoſe will the is entitled to the premiſes during her widowhood. 


The leaſe being to expire in 1794, the plaintiff in Fane 1793 being 
deſirous of making ſome improvements upon the premiſes, which 
would be attended with a very conſiderable expence, applied for a 
new leaſe for the term of 14 years. The defendant agreed to grant 
a leaſe for the ſaid term, if ſhe ſhould ſo long live and continue a 
widow, at the rent of 36/. a year; and immediately or very thortly 
after the agreement the plaintiff upon the faith of the agreement 
and in confidence, that he ſhould enjoy for the 14 years under the 
agreement, began to make improvements, and hath laid out a great 
deal of money upon the premiſes. The plaintiff continued in poſ- 
ſeſſion after the expiration of the former leaſe; and paid the in- 
creaſed rent; for which the defendant gave him receipts. 


The bill prayed a ſpecific counts qe of the agreement. 
The defendant plexiled the Statute of Frauds, with an averment, 


e ther was no agreement in writing. 


Mr. Romilly for the plaintiff. —All the rcumſtances of part per- 


3 upon which caſes have been taken out of the Statute con- 
cur 


Caſes in Chancery, 


cut in this; caſe. As to payment of money, 3 Att. 4. In Stewart 
v. Denton la], there was only delivery of poſſeſſion. In Floyd v. 
Buckland, 2 Freem. 268. there was only a wall built. The queſtion 
is whether ee has n himſelf to a conſiderable expence. 


Solicitor e and Mr. Short r the . to . 5 
livery. of poſſeſſion, it muſt be from a perſon, who is in poſſeſſion: 
a mere continuance of poſſeſſion in a tenant will not do; Not- 
withſtanding what is ſaid in 3 4. 4. ſimple payment of money is 
no part performance : Charlewood v. the Duke of Bedford, 1 Atl. 
407. The. Statute has made the diſtinction between goods and 
land, As to money laid out in faith of the agreement, there is no 
ground, as it is here ſtated. It is no part of the contract between 
the parties, that money ſhould be laid out; and therefore is no evi- 
dence of the exiſtence of a contract. This is not the caſe of a 
houſe taken upon a building or repairing leaſe. The bill does not 
aver, that it was laid out with the privity of the defendant. The 
act ſtated as a part performance mult be an unequivotal act, con- 
ſeſtent only with the-exiſtence of that agreement ſtated in the bill. 
The extent of the improvements, the proportion, they bear to the 
value of the eſtate, Nc. are not ſtated. This is not averred to be 
in purſuance of the contract or in part performance of it. If theſe 
caſes are looked at, there is not a ſingle caſe, where it was not an 


eſſential part, that poſſeſſion ſhould be delivered in purſuance of the 


oontract; nor any authority, that a mere holding over and money 
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laid out without any contract ſtated, that certain things ſhould be 


done for improvement of the premiſes, will take it out of the Statute. 
The payment of the increaſed rent ſtands exactly upon the ſame 
footing as payment of money upon the ſale of an eſtate; and 
amounts to nothing. If payment of an increaſed rent and money 
expended at the option of the tenant would do, how could a land- 
lord adyancing the rent be ſafe from the miſchief, the Szature intend- 
ed to prevent? It would be very dangerous to admit evidence of 
converſations upon the ſingle circumſtance of payment of an in- 
creaſed rent; which is an equivocal act. The act ought to be 
unequivocal; from which the Court might ſee unqueſtionably an 
agreement, that would not be good under the Statute; and that 
the act was done in purſuance, of that agreement ; which makes it 
uncoaſcientious to inſiſt upon the Statute. In Cbarle o] v. the 


"(a)" 1 Fond, Tr. Eg. 175. 
E i 39) op; r MW. n Duke 


+ 


Tees in _Chaneery, 
Duke of Bedford.a great variety of things Wis fone ; and there w., 
even a fort of memoraadum. The ace were equivocal, It va 
poſſible, the contract might have been with Rich, not with the 
Duke. The improvements, might have been for his own accom. 
modation. It was an eſſential part of that caſe, that the defendant 
inſiſted, the ſteward had no right to enter into the agreement. 1 
do not ſay, it was finally determined upon the incompetency of the 
circumſtances to take it out of the Statute. Nothing can be more 
vague than the allegation in this bill, that the plaintiff began to 
make improvements, and hath laid out a conſiderable ſum of money, 
The plea is proper without an anſwer: Coftington v. Fletcher, 
2 Ath. 155.; Hollis v. Whiteing, 1 Vern. 151. : the latter part of 
that caſe was over-ruled in Whitchurch v. Bevis, 2 Bro. C. C. 564, 
565. Whaley v. Bagenal, 6 Bro. Pl. 45. is much ſtronger than this, 
Lord Thurlow, 2 Bro. C. C. 567. expreſſes himſelf very ſtrongly as 
to that cafe; ſaying, it has fixed the rule upon a baſis of authority 

a great deat too ſtrong to be overturned or anſwered. 


Reply.—The Statute has certainly been over-ruled in many 
caſes: but it is ſtill more dangerous to over-rule thoſe rules, that 
are now become as ſacred and as well known as the Statute itſelf, 
The queſtion now is, whether the plaintiff is entitled, not to a ſpe- 
cific performance, but to any anſwer from the defendant. The 
.queſtion, whether it ought to be averred, that there was no ſuch 
performance as is alledged in the bill, becauſe it would over-rule the 
other part, was very much diſcuſſed in Whitbread v. Brocſ bun, 
x Bro. C. C. 404. and Whitchurch v. Bevis - but the only queſtion 
there was, whether it did not from that circumſtance become im- 
poſſible to plead the Stalute, when the bill alledged part performance; 
and I believe, in the reſult Lord Tharlow thought, there might be 
ſuch a plea. It has been decided, that payment of part of the pur- 
chaſe-money is not a part performance: other caſes have held, that 
it is: but that payment of the whole purchaſe-money is not a part 
performance, was never decided; and there is Lord Hardicke's 
dium, that it is. In.Charlewood u. the Duke of Bedford the plain- 
tiff continued in poſſeſſion exactly as he held before; and there the 
plea was ordered to ſtand for an anſwer ; which is all, this plaintiff 
deſires. But this plaintiff could not hold under the former leaſe: 
the payment of a new rent ſhews deciſtvely ſome agreement. It 
is incumbent on the defendant to ſay, what -that agreement was. 
Hallis v. Whitcing is not. a deciſion; for in 1:Yern, 1:59. ĩt went to 

| 4 | * 5 5 1 Jaw: 


einer in Thantsty. | 
ne but it had been overeruled in matty ſs.” u W irb/ en v. 
Brofbinft it was preſſed upon Lord TÞurles in the ſrongeſt 
manner; who ſays 1 Byb. C: C. 417. that an agreement partly exe 
cuted Has been conſidered as Cut of the "Statute: ; that he always 
thought, the Court” conſidered it as fraudulent to make” the con- 
tract, and lead oh the other party to Tay out his money in the me- 
koration of the eſtate, and then withdraw from the performance of 
the conträct; and whether the money is well or ill laid but is indif. 
kerent: the fraud is the ſame. It was never held neceſſary to 
aver, that it was part of the agreement, that the money ſhould be 
4a1d out, or chat it Was We Wh WE het of the defendant. | In 


Sia” 3 3%. 


{oil agreement; alſo upon the i prötetnen and money laid out. 
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es CHANC ad bs Whaley v. Arens 4] were a vaſt 
many Gireumſtances'sf conduRt and behaviour upon the ſuppoſi- 


tion of an agreement'; but none, that amounted to part perform 


ance. One ſtrong eircumſtanee was, the vendor ſetting up that 
ene n he” "afterwards n 45 4 per 1 an 


Elegit," 


Though i in RR 1 feel a very ung nn to . we 
Statute of "Frauds and to give the party the benefit of it by way of 
plea, I think, I muſt in this caſe call upon the defendant to make 
an anſwer to one part of the bill. Three grounds are ſtated: 
poſſeſſion” by me plaintiff; which he refers to the agreement: 
payment of an increafed rent; which he alſo refers to the agree 
ment; and the circumſtance ftated of confiderable ſums of money 
having been laid out upon the improvement of the farm. As 
to the firſt ground, the poſſeſſion, in the caſe of a tenant, who of 
-courſe continues in poſſeſſion, unleſs he has notice to quit, the 
mere fact of his continuance in poſſeſſion, (which is all the plea 
can admit, for quo animo he continued in poſſeſſion is not a ſub- 
je& of admiſſion,) would not weigh. The delivery of poſſeſſion 
by a perſon having poſſeſſion to the perſon daiming under the 
agreement is a ſtrong and marked circumſtance: but the mere 
holding over by the tenant, which he will do of courſe, if he has 
no notice to quit, would not of itſelf take the caſe out of the 
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Statue or even call for an anſwer. As to the money laid out ! 


feel the diſtinQion preſſed. by the Solicitor General very ſtrongly . 
that if it was part of the contract, that money ſhall be laid out, 


and it is one of the conſiderations for granting the leaſe (the 


laying out which muſt be then witk the privity of the landlord) 
it is very ſtrong to take it out of the Statute, But the circum. 
Nance, which I think diſtinguiſhes this caſe, is the payment of the 
additional rent. Payment of additional rent Ser ſe is an equivo- 
cal ciroumſtance, it is true. It may be, that he ſhall hold over 
from year to year, the leaſe being expired. There may be other 
inducements, But how ſtands the averment upon this plea? lt is, 
that the landlord accepted the additional rent upon the foot of 
the agreement. Then the acceptance upon the ground of the 


agreement, which is the ayerment upon this plea, is not equivocal 
at all, It is incumbent upon the defendant to ſay, whether it was 


| merely accepted upon a holding from year to year, or any other 


ground, How would it ſtand at law? Suppoſe this averment 
was proved by parol evidence: it would be a good leaſe for three 
years, and would defend the tenant againſt an ejectment brought 


within the three firſt years. Charlewood v. the Duke of Bedford, 
which finally turned upon the want of authority in the ſteward, 


is an authority, upon which under the circumſtances alledged in 
this bill the benefit of the plea ought to be ſaved to the hearing, 
Let the plea ſtand for an anſwer, with liberty to except. 


As to the danger mentioned by the Solicitor General, and 


which I a little anticipated, if the defendant admits the agreement, 
as ſtated in the bill, there can be no danger: if he does not admit 
the agreement, as ſtated, it will come to be a very material queſ- 


tion, whether I ſhould admit thav b. WRAY to be ſubſtantiated by 


any parc * (a) 
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1 HORSEPOOL v. wars ON. 

ARLOT'TE STANHOPE deviſed eſtates, of which he was beiſed 
Of in fee · ſimple, to James Horſepool ; to hold to the (aid Fames 
Horſepool and Mary, his wife, for their lives and the life of the 
ſurvivor ; and after the deceaſe of the furvivor. ſhe deviſed the ſaid 
premiſes to Hugh Harding and John Watſon and their heirs upon 
truſt to ſell and apply the money ariſing from the ſale unto and 
amongſt all and every the iſſue child or children male or female of 


the body of the ſaid James Horſe pcol by the ſaid Mary his wife and 
their repreſentatives equally thare ang ſhare alike. 


The bil was filed after the death of Ja and Mary Horſepool 

by their ſurviving children, and by Richard Foynes, adminiſtrator 
| of his wife Elizabeth, one of the children of Fames and Mary 
Herſepool, who Turvived the teftatrix and Mary Horfepool, but 


died? in the life of James Horfe pool, 


The cauſe coming on for farther directions, the queſtion was 
| upon the claims of the plaintiff Richard Foyner, and of his children 

and other grand-children of James and Mary Hor ſepoal, de- 
fendants. 2 


Mr. Mansfield hrs the plaint 177 contended, that the objects were 
children living at the death of the teſtatrix and the e 
4 ſuch as hc apt die in the nie ol the, tenant for ie. 


Solicitor Grid, Mr: i 1 Mr. I for mY ns 
children The grand- children claim under the word © iffue.” The 
teſtatrix uſes the words © their repreſentatives” as explanatory of 
« jiſſue“ as well as of „child or children.” The word “ repre- 
ſentatives is uſed in the Statute of Diſtributions. The children 
repreſent and ſtand in the place of their parents: Bridge v. Abbot, 
38Bro. C. C. 224. It cannot mean adminiftrators ; for they are 
not iſſue, The teſtatrix adverted to the poſſibility of there being 
only one child. 
Ka held to phy to what ſtrietly they are not applicable to. 


been 


24th May. 


Deviſe to A. 
and his wife 
for life ; and 
after the | 
death of the . 
ſurvivor, ' 
vpon truſt to 
ſell and apply 
the produce 
to and among 
all and every 
the iſſue child * 
or children of 
A. by his ſaid 
wife and their 
repreſenta- 
tives equally ; 
the fund — 
longs to the 
children ſur. - 
viving the 
teſtator: but 
the iſſue of 2 
daughter, 
who died in 
the li e of 4. 
are entitled as 
repreſenta- 
tives againſt 
the claim of 
their father as 
Lminid 1 


« Heirs” and ſuch words are to effectuate the in- 


<p cron —If the teftatrix had uſed © iſſue” in the . 
common *. all the iſſue of 2 and his wife would have. 
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been entitled (a). She has defined the iſſue, that ſhall take : a child or 


HS _—_ children of James and Mary Horſepool; which I ſhould think mull 
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hearing of 
theſe cauſes '* 
the Lord 
Chancellor 
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on, as to the 
form of Dis 
bill, there was 
eat weight 
in the objec- 
tion, that the 
whole was ar 
ranged in the 
for mer cauſe; 
and if there 
was any 
omiſſion in 
the decree, 


that was not 


the ſubject of 


an original 


bill: as to 
the wertes, 
that though 
the aſſets of 
A. would be 
liable to the 
lefſees upon 
eviction, the 
benefit of 
putting a 
party to elec- 


tion does not 


extend to a 


Lord, Darlington's bill is, that General Pulteney having by his will 
diſpoſed, of all the real property, he had, as well from Lord Bath as 
bis grandfather and Mr, Guy, and having by the ſame will given ſe- 


be thoſe, that would be eutitled to take at the time of her death. 


Then the poſſibility of its coming at a very remote period occurred; 
and that ſome of ' the children, who might be capable of taking 


2 thigh dic in the life 5 * parents; and then me throws i in the 


word * repreſentatives.” What I go upon is, that I think . iſſue- 
is not an idle word: it qualifies the word © repreſentatives.” She 


_ explains what ſhe means by the general word; children and their 


repreſentatives, being iſſue. 
| © Davenport v. Hanbury, ante, 2573 ? EVRA Party poll. 
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Fal of DARLING TON v. PU LTENEY, 
Lady CAVAN „ 'PULTENEY.. 


x AY OR. mn >. 9 2 _ — 
. 


* 28635 cauſes, reported ante vol. 2. 544» upon the motion 
for an injunction, were argued upon the x5th, 16th, 21ſt, 
and 22d of November. The arguments upon the merits were to 
the ſame effect as upon the former occaſion. An objection of form 
was made ; that if there was any omiſſion i in the former decree, 
that was not the dee of an original bill. 


Lord CSANCBLLOR (after ſtating the caſe. The . of 


veral benefits to Sir Milliam Pulteney, wiz. the reverſion. of the 


Bradford eſtate; and a moiety of the ſum of 38, 136. 167. 1 d. ſe- 


outed by mortgage on that eſt ate, for life, with limitations to his 
wife and iſſue male, Sir William: Nultenty taking beneſits under that 
will is bound to confirm any act, General Pallemey had done; 
(when I ſay bound, I mean bound electively) or other wiſe in the 
alternative, that the Court will lay hold of any intereſt; he has, de- 
rived to him under the will of General Pulieney, to make ſatisfac- 


tion. It is to be remembered, that Org a bill was Wed an 
944 20 01 578 abo od bur eus OOH 
reſiduary legatee; ad that, id D., as a diſappointed deviſee, nor 4 8 the 3 raiſe * 


equity againſt C., holding as tenant by the curteſy — the election, that B. had made, to take her eſtate 
tail againſt the will of 4. The bill of D. thereforewas-diſmiſſed.; and that of the lefſees retained, in order 


that, when they ſhould have aſcertainedtheir dam eee 
Jars of which bad we received under hie will by 25 ach 


ee affers of £3 


* 
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Court againſt Sir Milllam Pulleney and Mrs. Pulteney ; and the 1597. | 
queſtion Was much agitated.” The great queſtion in that cauſe was, = 8 
N Mrs: Puiteney could mike an election. It was contended, I ron 


. 


that ſne could not; being a married woman. Whether ſhe was re er. 


pound to make an election, or not, the will made by General . | 
Pultency muft be underſtood to impoſe upon her in nature of a con- Porrans bar. 


dition an obligation to conform to that will; or if ſhe did not, to for- 

ſeit all the intereſt, he took under it. In the reſult of that cauſe 

the decree determined, that ſhe was bound to make an election; 

and an order was made, that ſhe ſhould make her election. After 

this Uecretal order it was referred to the Maſter to inquire, whether 

it would be moſt for her benefit to claim under the will of Sir Wil- 

liam Pulteney or under the will of General Pulteney. The report 

tated, that it wouid be moſt for her benefit to take under the will of 
Sir William Pulteney. Then, inſtead of taking.an account of all, 

ſhe had received from the deviſed eſtates, which General. Pultency 

had a right to deviſe, and an annual account of all ſhe might af- 
terwards receive, a propoſal was made, that a value ſhould be ſet 
upon the whole of the deviſes in her favor by the will of General 

Pulteney, and that ſhe ſhould ſecure that value in truſt for the uſes 

of the ſaid will by a charge upon the eſtates of Sir Willirm Pulteney. 

The ſum Was 61,0007. She elected therefore to take by her para- 
mount title an eſtate-taĩl; and ſhe ſuffered a recovery, and diſ- 
poſed of that by her will ; and, having iflue by her, Sir William 

Pultency is in as tenant by the curtely ; a right derived from 

* ſeiſin of * Wie. 


Lord of Dioigte content in two characters: as remainder- man 
under the will of the deviſed eſtates ; and alſo as reſiduary legatee 
of the perſonal” eſtate. It is a little difficult to conceive, how as re- 
ſiduary legatee of che perſonal eſtate he ſhould ſtate himſelf to be a 
perſon, in whoſe favour this Court would interpoſe againſt any 
perſon claiming ſpecifically under the will ; for the reſidue is only 
what remains after all the debts paid; and if a particular demand of 
any perſon taking a benefit under the will ſubjects the perſonal 
eſtate to a debt, the caſes have not reached ſo far, as that the bene- 
t of putting a party to election can ever go to a reſiduary legatee 
of the perſonal eſtate. In oppoſition t to this claim of Lord Dar- 
liagron it was argued, that che whole matter was completely and 
definitively arranged in the cauſe, that commenced in 1768; the 
nights of all theſe Parties, and all the points, that could be raiſed, ; 
Wer UL. 5 . were 
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| 1797. wereſcttled in that cauſe, Therefore it was contended, that it was 
— not according to the practice of the Court to permit an original bill 

wed to be filed upon the ſame matter, as was put in iſſue in that cauſe, 
ron Laer Er, ſuppoſing, A direQion, that ought to have been given at that time, 
22 4 was omitted; ; and. [ think, there is great weight in that objeQion, 
Pourevar, But my opinion does not turn entirely upon that; for, without 
9 going through the whole courſe of the argument, which was very 
ingenioully and with great ability urged, I had upon the motion 

conſidered i it with a good deal of care and attention; and my mind 

has been much exerciſed: upon it; and, whatever inclination I have 

to ſupport the leſſees in that poſſeſſion, which they certainly took 

optimd i fide, yet 1 cannot finda. principle, upon which I can ſup. 

port the relief up to the extent prayed by Lord Darlington; for 

this appears a clear propoſition. ; that when Mrs, Pultency made 

her election, which the Court decreed ſhe was bound to do, and 

the reſult (I lay no ſtreſs upon the report of the Maſter, that it was 

8 moſt for her benefit) was, that ſhe took under the will of Sir 1 

liam Pulteney, the eſtate, ſhe ſo took, was completely evicted, and 

never could revert to the uſes of the will ox be affected by any clauſe 

of that will. The rights of all thoſe taking that eſtate muſt be de- 

rived in ſome degree from her right; which was an abſolute right 

of property; a right to ay. „This is my eſtate: it Was not ca- 

pable of being deviſed by General Pulteney : I repudiate all right, 

<I> has given to me by 2 will; and take that eſtate jure mea, 

«25 the law. gives it to me,” The. conſequence i is, ſhe may do as 

ſhe pleaſes; and all the rights incident to her eſtate muſt be pre- 

ſerved. Her huſband's eſtate is an emanation from her's. Upon 

the motion I referred to the expreſſions of Chief Juſtice De Grey 

afid Baron Eyre according to the note, I took; and Which there- 
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fore I need not now repeat. That eſtate was as much blotted out 
of the will, as if the teſtator had himſelf ſtruck completely out of it 
alt, that. Wa that. eſtate. We have-no right to open the will, 
or to talk of what General Pultency did with regard to that eſtate, 
the moment an abſolute owner ſays, : 66 Ie is my eſtate: + have. 
made my election to take it. The only queſtion, new is, whether 
any perſon afſerting a rigbt under the will of General Pultency has a 
right to interfere with any act, Sir N illiam Pultency thinks, fit ta 
do, holding that eſtate as tenant 1 the curteſy. Upon that ground 
I feel my ſelf obliged t to diſmiſs Lord Daxlingien's bill; and I think 
likewiſe, there 18 great weight in che obzeRtion urged. for the defend- 
chat the mg Wee en — — 
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tori it applies more ſrangly to the leſſees: but they have a clear l. 


right as to ene part of the prayer of their bill: in caſe of eviction e 

they may recover upon the covenant out of the general aſſets of 

General Fulteney: I muſt therefore retain that bill. They would 

have a ght to an account of the aſſets; the aſſets being admini- 

ſtered in this Court. It will be for their on conſideration what 

. courſe of proceeding to inſtitute. The natural way is to bring 

actions upon the covenant for quiet enjoyment. Upon that they 

are undoubtedly entitled to damages. After that recovery, when 

the damages are aſcertained, there will be a ground to apply to this 

Court to make that ſatisfaction to them out of the aſſets. I do not 
mean to order an action to be brought. 


* * 


'DiſmiGLord Darli ington' s bill entirely without colts. Thee other 
bill I mult retain againſt all parties, qiſſolving the injunction; with. 
liberty to the leſſees to bring ſuch an action, as they ſhall be adviſed, 
to aſcerfain their damages in being evicted from the poſſeſſion held 
under the leaſes 114 General Pubteney.” | n 1 
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D 17%, reciting, that in conſideration of an unnuity et b 
3000 U, te be paid to the Eart of Lincole during the joint lives of Et te 2 Pe 
the Duke-of Neue and the Ducheſs Dowager of Neuvtajite, and n for ſuch eee 


rſons angd 


a fartheradnuity of 10007. to be paid to him after the deceaſe of i oh ty Hen 
the hai Ducheſs during the Joint lives of the Dake and the faid' ede, nn EEE 


Earl, aud in conſüideration, that the Duke had expended upwards 25 4 F Peter, . 


ſar as the 


of 70,000. in building the manſion-honfeat GClumber, which 2 e 
9 


1 low, as de- 
bad agreed to ſettle in manner thereinafter mentioned for the benefit clared con- 22 — 


eee Tait e Lash And) Bis ile male after che deekäft of the Stel Hain, E gs 


Doke of Neuer, 100 che wander abd farther kußporr e of the ROSES Ge 


both ale ads 9fo v1 blo Nie 1T6S * Vin tail male, Ai e, #4 
with feverdl Az 
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1 anstand of the fainily 5 ia the deſcendants of the laid Duke 


| F and the ſaid Earl of Lincoln inheritable to the dukedom of Newcaſtle 
Nawe and in conſideration of the Duke's having engaged to ſettle for the 


CASTLE 


„like benefit of the ſaid Eatl certain meſſuages, lands and heredita- 
; The Coun- : ” * , | . . 

teſs of Liy- ments in Alaborougb in the county of York, . of which he was ſeiſed 
COLN., 


in fee, and alſo his leaſchold manor and-lands of Newark in the 
_county of Nottingham, - holden. by grant grant fi from the Crown, for the 
like benefit of the Ed Earl; as thereinaſter mentioned, wad for o other 


ſuffering ts recoveries to bar the ſeveral eſtates Farnese in tail 

veſted in the ſaid Earl and to take effect on the deceaſe of the Duke, 

and for ſettling the inheritance of the premiſes therein particularly 

mentioned in manner thereinafter expreſſed, in order to continue 

| the ſame in their blood and family, the ſaid Duke and Earl did 
"=> thereby grant and convey certain eſtates in the counties of 
NZ _ Nottingham, York, Middleſex and elſewhere, unto Jobn Rayner 
and. his heirs, to make him a tenant to the Precape, i in order chat re- 

coveries might be ſuffered thereof, to enure, ſubje& to the ſeveral 

annuities thereby, granted, to, the ule of the. Duke of Newcaflle for 

life without impeachment of waſte; 5: remainder to the Earl of Lin- 

coln for life; : remainder to bis firſt and other ſons in tail male; re- 

mainder to Lord Thomas Pelbam Clinton, ſecond ſon of the ſaid Henry 

Duke of Newwcgfile for life; remainder to his firſt and other ſons ſuc- 

ceſſively in tail male; with divers remainders over; with a power 


ue. 4A. -— to the Duke of Newcaſtle and the Earl of Lincoln Jointly to revoke 
4 the uſes declared and to appoint new uſes; - and with a power to 


OY * the Duke of "Newcaſtle © of making leaſes; and the Duke of Neu- 
Dit Aer? en. \cafile. covenanted: to o convey the ſaid manors and lands of Newark, 
, ben bd, that were granted by his preſent Majeſty to the ſaid Duke, to Sir 
N <4 ood pet, 7 Jubn Shelly, to hold the ſame. for the terms therein mentioned in 
2 | om 2 truſt ſor the ſaid Henry Duke of Newcaſtle and his aſſigns for his 
8 He 8 e 1H ei, lite; and after; his deceaſe in truſt for the ſaid Earl of Lincoln for 
. 2 A. , the term of his life; and after his deceaſe in truſt for the firſt and 
1 r SY every other ſon and ſons of the aid * a Lincoln 1 98 as 
. Hen eee would allow.” in bene 


4 


, By n dated Pb 19th 5 ho 40 WY ailing; 
eee. bat upon a treaty. of. marriage i it had been agreed, that the Duke of 
LC e eee and the Earl of Lincoln ſhould revoke the uſes declared 
2 by the indentures of 1 772 concerning the premiſes thereby granted 4 

—— and ſhould. Ui, * and ſettle, che ſame to tbe 
22 * * 


Ceales in Chancery: RT 
ales after mentibned; and that the Duke of Newica/le had not 1997: 
made any grant, aſſignment or transfer,” of the lands at Newark to 8 
Sir John Shelly purſuant to the covenant in the indentures of 1772, ery" op 
it was agreed, that the ſaid Duke ſhould grant, aff ign, transfer and Tie Chantels 
aſſure, the faid- manor of Newark and other the leaſehold premiſes, „ 
held of the Crown, in truſt to and for the benefit of ſuch perſon and 
perſons, and for ſuch intents and purpoſes, 'as thereinafter expreſſed 
eoncerning the ſame; and it was witneſſed, that the Duke of New- 
caſile and the Earl of Lincoln did thereby revoke the uſes of the in- 
dentures of 1774; and in conſideration of an intended marriage 
between the Earl of Lincoln and Lady Frances Seymour Conway 
and other conſiderations the ſaid Duke of Newca/ile and Earl of | 
Lincoln did grant, releaſe and confirm, ſevetal eſtates in the coun- 
ties of Nottingham, York, "Middle er, Surry, and Lincoln, to 
truſtees and their heirs, after the faid marriage, ſubje& to certain 
rent charges and terms for years, to the uſe of the Duke of New- 
caſlle for life without impeachment of waſte ; reniainder to truſtees 
to preſerve contingent remainders; remainder to truſtees for 1000 
years for ſecuring portions for daughters and younger children; 
remainder to the Earl of Lincoln for life; remainder to the firſt 
and other ſons of the ſaid marriage ſucceſſively i in tail male ; re- 
mainder to Lord Thomas Pelham Clinton, ſecond ſon of the Duke 
of Newcaſtle, for life without impeachment of waſte; ; remainder 
to his firſt and other ſons ſucceſſively in tail male; remainder to 
Lord John Pelham Clinton, third ſon of the Duke of Nezwcgftle, for 
life, and to his firſt and other ſons ſucceſſively in tail male; re- 
mainder to the uſe of the firſt and other daughters of the Earl of 
Lincoln ſucceſſively in tail; with divers remainders over; remain- 
der to the Duke of Newcaſtle in fee; with powers to ſell or ex- 
change; and that the eſtates purchaſed or taken in exchange ſhould 
be ſettled to the ſame uſes, or as near thereto as the deaths of parties 
and other contingencies would admit; and the ſaid Henry Duke of 5 
Newcaſtle did farther covenant with the ſaid truſtees, that he, his 
executors, - adminiſtrators or aſſigns, would well and ſufficiently 
transfer and . to them the ſaid manor of Newark, and all the 
faid Te leaſehold premiſes, granted by his preſent Majeſty: to the ſaid 
Duke by letters patent bearing date the 7th of February 1761, and 
all the eſtate and intereſt, which the ſaid Duke then had, or ſhould 
have or be entitled to in the faid leaſehold premiſes, to hold to the 
ſaid truſtees, their executors; adminiſtrators and aſſigns, in truſt 
for and for the benefit of ſuch perſqn, and perſons, and for ſuch or 
the like eſtate and eſtates, and for ſuch or the like ends, intents nod 
Vor. III. | [4 ENG purpoſes, 


_ of LixcoL N, 


Cass in Chancery. = 


| Hs, purpoſes, as are thereinbefore mentioned of and qongerning the 
1 e Dake of ſaid caſtles, honors, manors, meſſuages, lands, hereditameuts and 

en 58 pPremiſes, thereinbefore limited and appointed and granted and re- 
The Conte leaſed, as aforeſaid, as far as the law in that caſe would allow and 
permit; and until ſuch transfer that the ſaid Duke,” his executor, 
adminiſtrators and aſhgns, would permit the rents and profits of the 
ſaid leaſehold premiſes to be received by ſuch perſon and perſons 
as ſhould under the limitations declared concerning the real eſtates 
from time to time be entitled to enjoy the ſame; with power to the 
Duke of Newcaſlle and the Earl of * to leaſe ls 21 years at 
We moſt ere rents, &c. 


| The marriage took place. The Fal of Lincs ties: in Oftober 
1778; leaving iſſue of the. ick marriage one ſon, Henry Pelham 
Clinton, and one dau ghter, Catherine Pelham Clinton. The ſon 
died in September | 1779 without iſſue, being an infant of the age 
of nine months. Henny Duke of Newcgſtle died in February 
17943 and was ſucceeded in the title by his only ſurviving ſon, 
| Lord Thomas Pelham Kae ; who died in May 1795+ 


5 "The bill was filed by F Duke of Maxcofile, eldeſt ſon of 
| Thomas Puke of Newceafile, by the Ducheſs of Netocgſtle his mother 
aud next friend, among other purpoſes, to have the ſettlement of 
1775, as far as reſpeQs the performance of the covenant to convey 
the leaſehold manor and premiſes at Newark, eſtabliſned and carried 
into execution; and for that purpoſe the bill prayed, that it may be 

referred to the Maſter to ſettle a proper conveyance ; and that ſuch 
a clauſe may be inſerted therein, as ſhall prevent the abſolute veſt- 
ing of the ſaid leaſehold property, until the perſons ſucceſſively en- 

titled to the poſſeſſion of the fame ſhall have attained the age of 21 

years; or that ſuch other conveyance thereof may be made, as 
ſhall beſt give effect to the intention of the parties to the ſaid ſettle- 

ment; and that the defendant Frances Counteſs of Lincoln may ac- 
count for all ſums of money received by her in reſpect of the rents 
and profits of the ſaid leaſehold manors and premiſes accrued ſinee 
| the death af T, bomas Duke of en | . 


The n the Counteſs Lp Lincoln and her ater Lady 
. Catherine Pelbam Clinton by their anſwers inſiſted, that upon the 
death of the Earl of Lincoln in 1978 his fon Henry Pelham Clinton 


became entitled under the laid. ſettlement ane the covenant of his 
| E TOC a | * 


-—_ ” 5 
— 


ales in- Chancery. 7 39. 9 
Aaaber * Duke of Newcaſtle: to have the manor. of Newark 1797. 
and the other leaſehold premiſes. aſſigned to or in truſt for him, his Wen 
executors, adminiſtrators and aſſigns, expectant on the death of his 1 2 5 TE 
aid grandfather, abſolutely and for his and their own uſe and be- TIER 
nefit and that upon. his death the Counteſs of Lincoln became eu- * 
titled as his adminiftratrix i in truſt for herſelf and her ſaid daughter, 
as the 44 * of kin of the lag Henry Pelham Clinton, in equal 


— 


The Counteſs of FS was in poſſeſſ on of the ſaid leaſehold 
premiſes under an aſſignment by the executors _ Henry Duke of 


SF . 


” Solicitor . M r. Lloyd, Mr. „ Calle and Mr. Sutton for t the 
Plaini F and Mr. Richards for Lord Thomas Pelham Clinton and 
his | Mer, entitled in remainder under the ſettlement. This bein g merely 
a minute of an agreement to be executed by a ſubſequent convey- 
ance is to be conſtrued very differently from. an actual conveyance, 
or even a limitation by will. By the defendant's conſtruction the 
Court muſt ſtrike out the words * every other ſon and ſons ſucceſ- | 

« ſively,” and hold it intended for the firſt ſon only. The contract 
muſt be executed according to the intention of 'the parties ; and 
ſucceſſion was intended. Upon this principle truſtees to ſupport 
contingent remainders are often inſerted; the words * heirs of the 
* body” are conſtrued © firſt and other ſons,” Sc. If a bill had been 
filed againſt the Puke for execution of the covenant, it would have 
been limited ſo as to go to the ſons ſucceſlively. It might have been 
limited to the ſons ſucceſſively at 21. This caſe has not been ex- 
preſely decided : but the reaſoning 1 upon the other caſes applies ex- 
aaly to this. There is a manifeſt difference between this caſe and 
Vaughan v. Bugſlem, 3 Bro. C. C. 101. and other caſes upon wills. 
The motive is expreſſed to befor the honor of the family and in or- 
der to continue the ſame in his blood and family. This covenant 
is to be eonſidered as a marriage article. There is no doubt, the in- 
tention was to provide for the iſſue male i in ſucceſſion, and to make 
theſe freehold and leaſehold eſtates go together, and with the Duke- 
dom, as far as the rules of law would allow, In allMhe caſes the 
- difference is admitted between a marriage contract upon valuable 
-conſideration and a will with a perfect truſt ; upon which the Court 
has only to declare the effect of the was” An eſtate to A. for 
| -life and after bis death to the heirs of his bod 2h ina will; is an eſtate: tail; 


l ä 
«© N in, 


39% 
4797. 

e — be qirected; Trevor v. Tr. revor, 1 P. ill. Gb.: fa ſettlement | has 

e been made, it will be rectified. If as to ftechold eſtate the Court 


- TheComls would execute articles | in as ſtrict a manher a8 4 conveyancer could 


Licon. 
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i] articles, if no ſettlemetit hid been made, à Ari ſettlement Will 


draw it, why not as to leaſehold? It appears from Lord Hard. 
wicke's opinion in Gower v. Grofuenor, 3 Barnard. F4. and Sir 
Toſeph Jetyll's in Stanley v. Leigh, 2 P. Will: 689.) that it was then 
familiar to limit leaſchold eſtates in this manner. In Bale v. Colman, 
and Scale v. Seale, 1 P. Will, 142. 290., there was no executory 
truſt; therefore the Court held themſelves bound. In White 
v. Carter, Amb. 670. a ſtrict ſettlement was directed in the caſe of a 
will; the truſt being executory, and a ſucceſſion clearly intended. 
Trafford v. Trafford, 3 Ath. 347. In Foley v. Burnell, 1 Bro. 
C. C. 274. and the other caſes, that will be cited for the defendant, 
down to Fordyce v. Ford, ante vol. 2. 536., it will be found, the 
words were not near lo extenſive and plain as in theſe articles: the 
Court had no latitude: there was no executory truſt. In Pelbam v. 
Gregory, and Spencer v. 7 he Duke of Marlborough, 5 Bro. P. C. 
435. 592. there was a clear eſtate-tail, Could Lord Lincoln, to 


whom an intereſt for life only is given, be intended i in the event 


of his ſurviving that ſon to take the whole to the excluſion of the 
other children? In Powell's edition of Fearne's Executory Deviſes, 
482. all the caſes are conſidered ; and our r diſtinQion is pray 
buns; by Mr. Fearne. 


4 Attorney Sue Mr. Mansfeld and Mr. Romilly for the defend- 
ants, Lady Lincoln and her daughter, —The ſettlement of 1772 does 


not mention any purpoſe as to the manor of Newark to continue it 
in the blood of the family; as it does as to one claſs of real eſtates ; 
the uſes of which embrace all the younger branches of the family: 
but the purpoſe as to the Newark property is confined to the beuefit 
of the Earl of Lincoln and his iſſue male; having no limitation for 


the benefit of the younger branches. It is impoſſible, that the 


plaintiffs can aſk. a literal performance of the terms of the covenant. 


They muſt ſatisfy your Lordſhip, that the Court has not adopted 


that ſpecies of limitation, which would veſt in the eldeſt ſon upon 
his birth the abſolute intereſt in the leaſehold eſtate ; but has adopt- 
ed ſome other particular hmitation, they can define, or ſome one of 
the various limitations, they ſtate as being within the compaſs of the 


general words. There is not a hint in the bill of the particular „ 


mitation intended, ſhort of tying * the Property for a life in 
* 


Faſes in Chantery. 
peing and 1 years,” It is impoffible to diſtinguiſſi Vaughan v. 
Burſiem- from any caſe upon marriage, articles or covenant. The 
plaintiffs. contending, according to what Sir Foſeph Jekyll, 2 P. 


Will. 689. ſtates ro be the courſe of- ſettling. terms for years, that, the 
firſt ſon,ought to have an alieqable eſtate, -but not till the age of 
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21, forget, that if he died three months under that age, he might | 
leave iſſue; in which iſſue theleaſchold eſtate in that way of putting 


it would not veſt either as iſſue or next of kin. They are bound 
to ſtate, what is. the diſtinct propoſition, they contend for, hort of 
that utmoſt limitation, which the law will admit. If the Court is 
not to go the whole length, the law will admit, it muſt be conſtrued 
wich regard to the context and what is a reaſonable conſtrudtion, 
and the habitual conſtruction; if it can be ſtated, that there is an 
habitual conſtruction of them. The rules of law are held to beat 
down the intention; and though the intention fails, that cannot be 


helped, -unleſs the parties expreſs themſelves clearly upon the fub- 


jet. Neither Lord Hardwicke nor Sir Joſeph Jelyll thought, that 


under theſe words the Court was to make limitations; that would 
fall within the intent and meaning of the preciſe words; but ſeem 
to have ſelected limitations, which might be thought reaſonable and 


fair limitations upon ſuch words; and they had different opinions 


upon it. But neither the practice of conveyancers nor a reſearch into 
the caſes can furniſh any rule of conſtruction upon ſuch a covenant. 
If ſo, We are now to conſider, what the Court has done in caſes, 
where ſimiſar points have ariſen upon contracts of purchaſe either 
by marriage or other valuable conſideration. The liberal con- 
ſtruction of the words heirs; of the body and the inſertion of 
truſtees are not confined to marriage ſettlements, but extend to wills 
where the intention not - te,uſe the* words in their technical ſenſe 


appears: otherwiſe in a deed or a will technical words muſt. have 


their legal effect: but in a marriage article or covenant, as it could 
not be the intention to give the eſtate at once to the huſband, 
the Court ſubſtitutes words to effectuate the intention by prevent- 
ing the huſband from taking abſolutely, and reſtraining him to an 
eſtate for life: but the Court goes no farther. In other reſpects 
tere is no difference between a covenant and a will. In Foley v. 
Burnell your Lordſhip truly obſerved, that in Gower v. Groſvenor 
Lord Harawicke decided nothing as to the intereſt of a ſon, if he 
had been born, and had lived but an inſtant. It was not the! im- 
preſſion of your Lordſhip's mind, that if an infant ſon had come in 
being, he would not havedbeen entitled to the abſolute property in 
of VOL, —_ 5H; the 
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the petſomal eſtate, "As! to Foley v. Burnell," this Court is in e 


Te Niger habit of permitting perſonal things to be enjoyed as heir-looms 
e e Ide not ſtate that cafe as! deciding what the Court would have 


Prader done, if inſtead of a perpetuity intended the words © as far as the 
THR: law will allow had ſtood a part of that caſe. Decidiag for the 


utterly impoſſible to make the identical ſettlement of the leaſehold 
| eſtate as of the freehold: but if I am to make it in analogy to the 


plaintiffs, your Lordſhip cannot give your affent to Vaugban v. 
Buiſlem. According to what Lord Thurlbw ſays there, theſe parties 


ſcem to have known, that the leaſehold eſtate could not go ſo far as 


the teal. Lord 7. burlow would not execute ſo much of the inten. 

ons as the Jaw would admit, unle unleſs the teſtator told him, how far 
he meant it to go. The words rds could give him no farther i intimation 
than, as "far as he poſſibly could; arid that was a conſtruction, he 
would give to no inſtrument; neither a marriage ſettlement nor a 
will, 4 | 


Lord CHANCELLOR— perfectly agree with that reaſoning in 
Vaughan v. Burſlem ; which, 1 think, cuts all the caſes upon wills; 
for it is not true, that you are to do for the teſtator all, that can be done 
by law. Tou are to do for the teſtator no more than what he has 
intended to be done, and according to the common acceptation of the 
words. I lay no great ſtreſt upon thoſe words “ as far as the law will 
admit.“ I think, there is no particular magic in them at all: but 
J vriſh to put it to you, whether in the nature of things there is not 
a radical and eſſential difference between marriage ſettlements and 
wills. The parties contract upon a ſettlement for all the remain- 


ders. They are not voluntary, but within the conſideration. 


The iſſue then are all purehaſerz. Suppoſe then a ſettlement to be 
made of freehold eſtate; and as to the leaſehold there is only this 
article, that the ſettlement” ſhall be analogous to that of the free- 
hold: dolexecnte'it, and make a like ſettlement by giving an in- 
tereſt, which cuts off all the iffue? Suppoſe, the whole ſubject 
was leaſehold eſtate, and ſtood upon an article, that it ſhould be 
conveyed according to the limitations of an Honor; and a bill was 
brought to carry that ſettlement into effect, after a child had lived a 
day: ſhould I permit the father to ſay, it was bis property? It is 


ſettlement of the freehold, hall I not carry it on to all the near 
events; and- ſhall they fail, becauſe I cannot embrace all the re- 
aborted In the caſe I put, that it was to be ſettled as near a5 
could be nnn. the limitations'of an Honor, n be 
1 . no 


— Gene 


ws ts intention, that it ſhould go from ſon to ſon. 
common events it is a much more probable event, that a hes. ; 


have' achild, and res near "the age 6 of 21, and then die. 


f! n » 
| " n. fon üb the age of 14 may wht 
a will ;and would be apt to give it to his wife and child. A vaſt 
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child ſhould die, than the miſchief, you apprehend, that a ſon ſhould easr lz 
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8 inconvenient caſes may happen. When the ſon at-. 


tains 24, the father may not join with him in a recovery: if he 
does, it may-not be ſuffered ; for the ſon may die firſt, They do 
not deſtre the Court to make the limitation as ſtrictly as the law 
ill allow3 and yet the intention for that purpoſe is the whole 
foundation of their argument. There is no magic in thoſe words. 
Perhaps one may without impropriety fay, there is no meaning in 
hem for when a man 'direQs limitations, he muſt be taken to 
mean, as far as the law will permit; and it was fo ſtated by ſome of 
the Judges in Foley v. Burnell in the Houſe of Lords. The ad- 


dition of one line would have explained the intention, if it was 


what is eontended by the plaintiffs. The Court has in many caſes 
refuſed to'exeente the intention, whereit is not ſufficiently expreſſed: 
Whateley v. Kemp, cited 2 Veſ. 358.: Highway v. Banner, 1 Bro. 
C. C. 584. The various opinions have ſhewn, that no one mode 
has been agreed on as better than that, which has prevailed in 
actual ſettlements; which only throws it back upon the father of the 
family to make ſuch ſettlement, as IE to the circumſtances 


7 vs Atv roo 


Reply Nothing « can be more e different than articles 400 a will. 
1 latter the voluntary effuſions of the mind and caprice of the 
teſtator direct every thing. If it contains contradictory intentions, 
that, which is moſt for the benefit of the immediate deviſee, ſhall 
take place. Jn a covenant there are two parties; and the objects 


of it are tb be conſidered. The Court is to decide upon what it 


ſuppoſes to be the intention of all the parties; judging, not only 
from the words, but the tranſactions, in which they are engaged: 
This applies, not merely to warriage articles, but to all covenants. 
If there is -only a general article for a leaſe of land, the Court 
would inſert all the uſual covenants according to the cuſtom of the 
country's Ve. In ſome:caſes of wills there have been decifions 
nearly approaching this principle : where the teſtator has ſhewn an 


| hw that other perſons {hall be called in to complete that, of 


which 
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ales in che antery. 


ar - which he gives a mere note; as n — directs a 5 
RI, Duke of n v. Baſter ville, 2.Ath, Ty 
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ee Tbe axes | is, 3 this leaſehold its is to "OP conveyed 
hg WD the preciſe words, in which the freehold has been limited, or in 
words adapted to the nature of the property, and to carry it in the 
line of the limitations of the freehold as far as the different nature 
of the two eſtates will permit. The whole being executory, it is to 
. be executed by ſuch a conveyance, as will be as near the intenti FA 
as the rules of law will admit. The intention is to guide: þ 
upon ſuch an inſtrument it is to be collected in a very different way 
from the intention of a will, generally ſpeaking. The contract here 
includes, not the firſt ſon only, but alſo the ſecond, and ſeveral 
other perſons.; and the ultimate remainder is to be to the Duke 
-himſelf. The language of Lord Cowper in the preamble to the 
decree in Lord Stamford v. Hlabart, 1 Bro. P. C. 291. is very ſtrong 
for this principle. This diſtinction between a will or articles exe- 
cuted and articles executory is acknowledged in many caſes: Grif- 
ith v. Buckle, 2 Vern. 13.: (Kentiſh v. Newman, 1 P. Mill. 234. 
Streatfield v. Streagield, For. 176. Bale v. Coleman, and in 
; Vaughan v. Burſlem, I have a ſhort note of one. obſervation of 
Lord Thurlaw.i in Vaughan . v. Bur/lem ; which I-taketo be che pre- 
ciſe ground of his deciſion, He faid, that perſonal property could 
not be made unalienable but by preventing the uſe from ſpringing 
in the perſon, to whom the teſtator had given an eſtate-tail in 
the real eſtate; and it was as much the intention, that the uſe 
:ſhould ſpring in the perſon, to whom the property was | limited, 
the moment he was to take, as that the property ſhould be limited, 
as far as the law would permit. He had two contradictory inten- 
tions. He had not expreſſed, that the uſe ſhould not ſpring at the 
moment; and if it did ſpring, it became abſolute. The ſame ſort 
of reaſoning applies to limitations to A. for life; and then to the 
heirs of his body. It. is intended, that they ſhall take in the cha- 
rater of heirs: then, ſays Lord Thurlow-in many caſes (a), they 
muſt take in the quality of heirs. | But that would not be the con- 
ſtruction of marriage articles; where the intention is, that they 
ſhall take by purchaſe, ' and: therefore not in the quality of heirs. 
In Mbateley v. Kemp and | Highway v. Banner, the Court thought, 
there Was not ſufficient to gun, it was not intended to d deri in the 
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Cen in Chancery. 


very” worde -aſed.'- Lord Nortbington, who made the” decree in 
White v. Carter, afterwards affirmed by Lord Camden, was by no 
_ of a diſpoſition to go beyond the expreſſions of an inſtru- 

Dos v. Dod, Amb. 274. ſhews the ſame diſtinction. In 
9 v2Spencer, 1 Ve. 142. 2 Alb. 246. 570. 577. Lord 
Har diuicle unfortunately made uſe of ſome words, that ſeem, as if 
ke meant to deſtroy the diſtinction between truſts executed and ex- 


ecutory ꝛ 'but he has Hoquetitly” appeared anxious to ſhew, he did 
not; mean to do that: it would overthrow all the caſes (a). It is a 


rery common thing for people to marry upon a looſe article for a 
ſettlement with-a proviſion for younger children: would it be en- 
dured, that each child -ſhould take its portion immediately: upon 
its birth; and that if they all died, the father ſnould take the whole 
ſum, andthe: eſtate ſhould” go ſubject to that charge for him? 
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Therg? is a very 8 note 2 Mr, e in os goon of 
this "Hanks not in terms decided band disgames clearly between 
theſe caſes and choſe, where there is nothing erecutöry; and parti- 
eularly conſiders FR) v. Ge} "0 is me in a principle; 
eee 08 0 228 | (4405 Lennon 
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. Queſtion Lakes upon TY lesſebeld 
property at-Newark;- which by the articles made upon the marriage 
was to be ſettled in the ſame manner as the freehold eftares, as far 
R 4 ava G3 5908 OAT ov rag din 
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1 mb to 110 e Wers in kung my opinion; Which is 
decidedly, ! chat in caſes of marriage articles, where leaſehold pro- 
perty is to be the ſubject of a ſettlement of frechold eſtate, and the 
'kmitations.of the freehold go to all the ſons in ſueceſſion, the ſettle< 
ment to be made of the leaſehold is to be;analogous to that of the 
ſreehold 3 ſo hat mo child born, and not attaining the age of 21, 
mall by his birth attain a veſted intereſt, to tranſmit. it to his repre- 
{entatives, and thereby defeat the ulterior objects of the articles; 
Which are not decidedly in favour of one ſon ; but equally-extend- 
ed toevery ſon; and that I take from all the courſe of the caſes to 
be the ſertled rule and eſtabliſhed. practice. Sir Joſeph Fekyll in 


(a) See Garth v, Baldwin, 2 Ff. 646. Wright v Pearſon, Amb. 358. Finer v. Morgan, 
4 Bre C. C. 206. ee Cant. Rem. Ed. 4. 166, S. 


1 
The Duke ol 


NewcASTLE 


The Countefs 
of Lracoin. ” 


3d Funs. 


A ales imme 
; ; 1797, + Stanley v. Leigb, I dare ſay after great conſideration, lays it dom, 

1 Dae of that he uaderitocd at that time that to be the courſe, where there 

7 eee were articles for a ſetilement of leaſehold eſtate. Nothing is mort 
Th For reaſonable; for by adhering literally and verbally to che words th, 
ee ſtate in the deed exeguted would defeat the vie w of the parties ang 
fruſtrate their purpoſe in na ing the ſettlement. Admitting in the 
argument, that f the ſubjoct of che articles was frechold eſtate, and 

the articles were ſo drawn as to give an eſtate to the heirs of the 
body of the father, it would he impoſlible, at he ſhould be tenant 

ip tail, but he muſt be, zeduced to an eſtate for life ; in parity of 
reaſoning it is impoſſible in his caſe ta giut a veſted iatereſt to 2 

ſon upon his birth. The reaſon, 1 diſeuſs che leſs upon this, it, 

that the argument referred 0 Mr. F. carne's ſecond volume 462.; 
where all the caſes are: ſo extremely well ſtated, and in ſo fatif- 
factory a manner, that I cannot do better than refer to it. 


Y0-001h9 c TOR Bl 2; | 
. I had a little doubt upon the argument, why do. net you go 
* farther ; for you do not carry on ihe analogy ſtrictiy ; for if you 
* freehold eftate would endure. much farther.” 1 find, that has 
been done in a private act of parliament: but I hardly think my- 
ſelf warranted to follow that. That was a private act to ſell ſome 
eſtates and purchaſe others; and in the eſtates to be purchaſed there 
| was a conſiderable quantity of leaſeheld property, extremely con- 
venient to the occupation of the freehold, betauſe it conſiſted of 
tithes over freehold eſtates; and the Judges admitted à clauſe, that 
the leaſehold eſtates were to go the perſons entitled to the freehold, 
until ſome perſon entitled to an eſtate- tail in the freehold ſhall have 
acquired the fee-ſimple. I think myſelf not warranted to go to 
Fe but I think, there is no objection to making the limit- 
ation, as it was intended in the act of Parliament, that was prepared 
to ſettle the Newark property; that no perſon ſhall be entitled to 
the abſolute property, unleſs he ſhall attain the age of 21 years, or 

die under that age, leaving iſſq 1 
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* Rf Walter Who: meérchauts i in been Joint bond 
entered into the folle wing bond, dated this iſt of May 1 789: W 


veral. 


* 


½ Küber at men \ 'by-theſe profennwither-4 we Walter Ewer and 
40 —— of London merchants are held and firmly bound to 
« Jobh Braffier Eſq. of Shipfon Houſe near Hounſlow in the penal 
u ſum . pf 1, abo. of good and lawful money of Great Britain to 
be pald to the ſaid John Braſſier or his certain attorney execu- 
«+ tors adminiſtrators or affigns for which pay ment to be well and 
« fairhfglly made we bind ourſelves our heirs executors and admi- 
6s a and . toro them my vr 1 70 15 Gr. 


161 22.10] 0 Rofnes » 64.197 


Abe - condition of this -oMiigation is Tack that 47 8 ubove- 
« hounden'Woltey Euer and John Euer their heirs:executors or 

% adminifirators or 8 'of Yon nn and de well ant Wen, oye "i 
r. $53.5 10 nas . W N 2 * | ; 2: 1 


* * 
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Aeg Yobn Ber died. Walker Beese e ay on 
the buſigeſs\ after the death of his father tin 1795; when a com- 
miſſion of bankruptcy iſſued againſt him? The obligee being dead, 
the bill was filed by his executrix, charging, that Braſſier agreed to 
lend tothe teſtator Fobn Ewer and the defendant Walter Ewer, and 
they agreedto borrow of him, the ſaid ſum 'of 6100ʃ. -and it was 
underſtood between them; that the bond to be given by the ſaid 
teſtator and defendant for the ſaid ſum was to be a common bond 
in the uſual form from two perſons, and that the ſaid teſtator Fohn 
Fewer and the defendant Malter Euer and their reſpective heirs, 
executors and adminiftrators, were to be equally anſwerable for the 
ſaid ſam and the intereſt; and that ſeverally as well as Jointly; 
and that if the bond had been prepared and filled up by any perſon 
competently {killed in the law, it would have been made a Joint 
and ſeveraſ bond; and that it was owing to the want of {kill in the 
defendant Walker Ewer in preparing bonds, that the ſaid bond was 
filed up in the manner, in which it was; and it was alſo for want 
of Knowledge in Brafficr as to the manner, in which a bond from 
o petſons mould be filled N a be e che * bond in 
* * 
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Tales 4n-Ehancery, 


1797. The bil prayed, that i it may be declared, that the ſaid bond oupht 
7 in equity to be conſidered as a joint and ſeveral bond, and that the 
Foes plaintiff is entitled to be paid the faiff bond debt and the; intereſt 
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thereof gut of the, perſonal and. real: aſſets of e Joby 
Euer; and that an, yu. pay 50 taken, L 


2 


991 


The defendant Waller Ewer, ſurviving:extecuton of his father, by 
his anſwer lated, that ihe ſum of 6100 L, for which the bond was 
given, was. the balance of an account current between the ſaid Jil 
Braſſier and. John and, Malter Eꝛoer, commencing in 1785. On 
the 31ſt of December 4787 Fobn and Walter Euer gave to foln 
Braffier. a promiſſory note, payable. on demand for x.500//..; but the 
: balance increaſing to the ſuq of 6.1 ool.. and upwards, Braſſi ter re- 
queſted them to give him a bond for ſuch balance. The defendant 
admitted, that the bond was in the common printed form, and was 
filled up by him without the aſſiſtance of or application to any pro- 
feſſional/ man; he conceiving the ſamę to be right, and according 
to the manper, in Which the debt wasiedatracted;; and he believes 
it might be the meaning and intention of Braſſier and of the de- 
fendant and Fohn Ewer, that the bond ſhould be in the common 
and uſual form of bonds from two perſons: but the defendant, 
and. as he believes, the ſaid Fohn Zuen and Jobn Braſſier, did not 
know Wee ene 12155 bond and a joint and ſeveral 
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Solieiter General Od — 2 * the be —The bond 
could nat he a farther ſecurity, unleſs it was joint aud ſeveral. In 
the bankruptcy of Bate, and Henckell: 23d of June 1783 a bond 
exactly in the ſame words was held joint and ſeveral; and the ſame 
order W˖Ʒs made in the bankruptcy of VHreeman and Grace 1ſt of 
Abril L795, (a). | In both the bond Wag filled up HPP the parties 
tbemſelves. « f Mfc 


> 1 6.1 
3 


BA Auen 
(a) The. petition. in. \ the ai of Bare a Henchell ſtated, 7 Wl "a 88 had 


advanced to Bate ſeveral ſums, to the amount of 1500 U., upon his promiſſory * E 
the Sth of March 1996 the petitioner advanced to gate the farther ſum of -007. received 


a hond of that date; whereby Bale and Henchell became bound to him for payment of 20000. 


with intereſt. The bond being brought by Bate ready filled up was received by. the petitioner 


without conſulting any perſon br even examiving it j the petitioner from the confidence, be 
bag in Bate, taking it for granted, that it was n the common and uſval form; and that the 
ſeparate property of Bate was bound thereby: but upon inſpecting the bond ſince the bank - 
ruptey it was diſcovered, that Henckell, who filled up the bond, had omitted to make himſelf” 
and.Bate ſeparately bound. Such omiſſion * * to the petitioner, when the 


* * 
* 
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Cotes in um 


Attorney General for | the. defendants, —A joint bond- has been 
140 joint and ſeveral upon circumſtances; particularly in bank- 
ruptey but 1 do got recollect any eaſe, that goes the length of 
this. Biſhop we Church, 2 Veſ. 100. 371. was upon circumſtances. 
The admiſſion of the defendant Malter Einer does not bring this 
up to the caſes cited. | 


Pp CHANCELLOR.—The 8 Ewer gives an account 
of the general i eder of them all: but he admits the i intention 


bond was delivered ; on the contrary he was given to underſtand, that it was made out in 
the common-and-uſualform z and that-Bate was ſeparately bound: otherwiſe the petitioner 
would not have accepted the ſame z for the money was advanced upon the credit of Bate 
alone, not of Henckel/; whom the petitioner hardly knew ; and if the bankrupts were interro- 
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rogated, they muſt acknowledge; that it was intended, they ſhould be ſeyerally as well | 


as jointly. bound; and that the ſaid omiſſion was by miſtake and entirely owing to the want of 

knowledge of Henckel, of the proper and uſual form of filling up bonds entered into by two or 

mote obligars/ The petitioner therefore prayed, that he might be admitted a creditor «pda 
the ſeparate eſtate of Bate; ; and i it was lo ordered, 


_ Jacks baokruptcy ( of "HAR id Grace the petition ſtated, * John and _ "IM 
of London in confideration of the buſineſs of their father being given up to them undertook 
to be anſwerable for 2800/7. due by their father on his promillory note to Fohn Freeman of 
Lutteravorthz, and which, the latter aſſented to their keeping in their trade ; and as a ſecurity 
for the ſaid ſum the following bond, dated the 25th of March 1771, was delivered to Jobe 
Freeman of Lutterwworth : ** Know all men by theſe preſents that Jobn and Jeſepb Freeman 
% jun. Warchouſemen of Dewonſpire: e are held and firmly bound to Jobs Freeman of 
« Lutterworth in Leicefterſpire in the ſum of 5600 J. of good and lawful money of Great 
« B/itain to be paid to the ſaid John Freeman or his certaia attorney executors adminiſtrators 


& or afligns; for which payment to be well and faithfully made we bind ourſelves heirs execu- - 


« tors or adminiſtrators and every of them, H. The condition of this obligation is ſuch 
that ifthe above-bounden John and Foſeph Freeman jun. their heirs executors or adminiſtra- 
« tors ſhall and do well and truly pay, Cc. The bond was filled up by the ſaid Je 
Freeman, the bankrupt,” without the aſſiſtance of or application to any profeſſional man; and 
was through miſtake and his ignorance in matters of that nature filled up in the form afore- 
ſaid ; but it was the meaning and intention of the obligors, that the ſame” ſhould bind them 
and each of them in the uſual way of bonds from two perſons ; and the faid obligors always 
conceived, that the faid bond had that effect. in 1777 Grace was taken into the partnerſhip ; 
and the (aid ſum of 2800/7. was carried into the new partnerſhip. John Freeman of Devon- 
| ſire -Jquare died in 1784 ; having by his will appointed 7% Freeman reſiduary legatee and 
executor. "Afterwards Jabn Freeman of Lutterworth died; having by his will made in 1774 
appointed Jobs and Foſeph Freeman of Dewonſhire. ſquare executors. In 1790 a Korn 
of bankruptey iſſued #gainſt Foſtph Freeman and Grace. 


The petition was preſented by perſons claiming two legacies of 2000 J. ad 800 J. vader the 
will of Jobn Freeman of Lutterworth ; to anſwer which legacies Jeſepb Freeman, the ſurviving 
executor, bad retained the ſaid bond debt. One of the petitioners was alſo refiJuary lega- 
tee, The object of the petition was to be admitted to prove under the com miſſton the ſum of 
28007. and ih intereſt due thereon from the 8th of March 17Bg, to which die it had been 
Paid to the teſtator Jahn Freeman of Lutterworth ; and that if the dividends ariſing out of the 


eſtate of the bankrupts in TeſpeR of the ſaid ſum of 2800 J. and the intereft ſhould be inſuf- 


ficient to diſcharge 1 the whole thereof, then that the amount of the dividends to be received 
on the debt to be proved under. the commiſion in reſpect of the . eſtate of Jobn Freman 
of Divonſbire-quare, one of the» obligors: in the ſaid bond, poſſeſſed by Jeſepb Freeman 


the. bankrupt, rl — towasds payment of ſuch N and it was ſo 


. ordered. 
Vor. III. 


"4; to 
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| 4497. to have been, that" the bond mould be in che common and ny, 
D wbrm of bonds from two petfons': exactly che Tame as the admic, 
„ in the other caſes. I db not ſee, how the bond was bene 


a than the note, unleſs it was yoint and ſeveral. A partnerſhip note 
from perſotis in trade would have all the effect, that a joint bond 
would have. | WI 821, | 

Declare, chat tlie bond ought to be taken as a joint and ſeveral 
bond; and refer it to the Maſter to take an account, c. 
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Teſter by 8¹ Robert Walpole, the firſt - Earl of + Orford, had three ſons: 
1776 recit- «= Robert, who upon his, father's death ſucceeded to the title, 


2 geri Fo "Sir Edwart Walpole, and Horatio Walpole. He had two daughters: 


2 8 Mary and Maria. The former in 1723 married George after- 
1 tc -_—_ "wards Lord Cholmondeley, and died in 1732, leaving Lord Malpar 


1752, charg- her eldeſt ſon; father of the preſeat Lord Cholmondeley. His other 


d bis real _ | 
efces wich | danghter "Maria martied Charles Oburchill. "Robert the ſecond 


and legacies Earl of Orford died, leaving an only ſon, George, the third Earl. 
given by the b © IEEE 6 
codicil, and | A ; | 


—_— — Horatio, abverwavds created Baron Walpole of Moolterton, brother 


by dender ef of the firſt Earl of Orford, had four ſons: Horatio, Thomar, 


the real eſtate Richard, and Robert. 
other will of | | 

8756, one of +75 2727; | | | 
woem.wa + - Ivy fe Ef of Orford had alſo two ſiſters: Dorothy and 
. Suſannab. The former married Viſcount Totegſbend, and left iſſue 


Na:ing, that 


"the wilof four ſons: George, Auguſtus, Horatio, and Edward. Suſannah 
SO. married Anthony Hammond: and they left iſſue, three ſons: 


executed in 

iu . : 0 
* . 5 2 of Richard, Robert, and Horatio. 
ment to bs | 
make mutual | 3 3 
ee Mae © George, Earl of Orford, by a will, dated the 25th of November 
the teſtator *) . l : - 
by the death 1752, deviſed all his manors, lands, tenements and hereditaments, 
cf the other 4 TT | 3 ' | 79 
party was bound, if not in law, in honor; and did not mean to revoke the will of 1756 and revive 
that of 17523 and praying, that the will of 1756 and the codicil might be eſtabliſhed, the truſts 
carried into execution and the legacy paid: upon an iſſue directed the will of 1752 was eſtabliſhed; 
evidence of miſtake being 7e. Bed; on farther directions the plaintiffs relied on the agreement, 
and offered evidence in ſupport of it: the bill was diſmiſſed; the Lord Chancellor being of opivion, 
that the relief ſought was inconfiftent with the ſrame of the bill, and therefore could not be 
. given under the general prayer; that the evidence ought not to be received; and that upon the evidence | 

the agreement was uncertain and unfair, and therefore not to be executed. | 
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Sis An n 
* e Norfolk (except the lands limited in jointure to 
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1797. 


the Counteſs Dovosger, and certain eſtates, mortgaged by bis 7 
father to Thomas Walker) to Jobs Hartis and Thomas Crewys and ware 


their heirs; to the following uſes : dix. to the uſe of the teſtatorꝰs 
ſirſt and other ſons ſuoceſſively in tail male; remainder to his 


ſerye contingent. remainders; remainder to his firſt and other 
ſons ſuccellively im tail male; remainder to the teſtator's uncle 
Horatio for tifez remainder to truſtees to preſerve contingent re- 
mainders3 remainder to his firſt and ether ſons ſucceſſively in 
tail male; vemainder to Lord Ma{pas, eldeſt ſon of George Earl of 
Cholmondeley, for life ; remainder to truſtees to preſerve contingent 
remainders; remainder to his firſt and other ſons ſucceſſively in 
tail male; remainder to Robert Cholmondeley, ſecond ſon of the 
Earl of Cholmondeley, for life; remainder to truſtees to preſerve 
- contingent remainders; remainder to his firſt and other ſons 


dee el in" tan male; reminder to Lady Ataris Churchill for 


fe; remainder to truſtees to preſerve contingent remainders; re- 
mainder to her firſt and other ſons ſacceffively in tail male; re- 
mainder to the teſtator's great uncle Horatio, (afterwards created 
Baron Walpole of Wodlterton,) for life; remainder to truſtees to 
preſerve © contingent remainders; remainder to his eldeſt ſon 
Horatio for life; remainder to truſtees to preſerve contingent re- 
mainders; reminder” to his firſt and other ſons ſucceſſively in 
tail male; with ſimilar limitations in ſtrict ſettlement to Thomas, 


Richard, and Robert Walpole, and their iſſue male reſpectively; 


remainder to all and every other the ſons of the teſtator's great 
uncle Horatio ſucceſſively in tail male; © remainder to George 
Townſhend for life; remainder to truſtees to preſerve contingent 


remainders; remainder to his firſt and other ſons ſucceſſively. in 


tail male; with ſimilar limitations in ſtrict ſettlement to Auguſtut, 
Hpratio, and Edward, Town/hend, and their iſſue male, and to 
Richard, Robert, aud Horatio, Hammond, and their iſſue male, 
reſpeQtively; and in default of ſuch” iſſue, to the uſe of the 
teſtator's Tight heirs; with a condition to oblige the Tozwn/bends 
and Hammonds, when in poſſeſſion, to uſe the ſurname of Wal- 
Pole and beat the arms of that family; and a power to the tenants 
for life of making jointures, and of leaſing. for twenty- one years, 
vith an exception of the manſion-houſe of Houghton, 


By 


Lord 
Owroavr. 


uncle Sir Exward Walpole for life; remainder to truſtees to pre- 


r 
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Harris and Henry Creuyt and: their heirs; and declared uſes, 


compriſed, to his eldeſt ſon Horatio for life; remainder to truſtees 


Earl of Orford and his iſſue male, to Sir Edward Walpole and his 


Cates in Chantery. 
„By anöcher will, dated the 31ſt of Marth 1756, Lord 22 
deviſed all his manors, lands and hereditaments, in the county of 


Norfolk, with the ſame exception as in the former will, to Jobn 


which were preciſely the ſame as [thoſe expreſſed in the . 
will ; except that the family of Lord Cholmondeley were poſtponed 
to the family of the teſtator's great uncle Horatio; the latter being 
introduced immediately after the limitations to the iſſue male of 
the teſtator's uncle Horatio; and there was no limitation to A1. 
gufius Townſhend and his iſſue male (a); and the eſtate for 
life to Robert Hammond, who was then dead, was omitted. This 
will contained the ſame powers of jointuring and leaſing, and the 
fame obligation upon the Townſhends and Hammonds to take the 


name and arms of the Malpole U as were 1 in the 
formier ahead b 115 


* 
1 


1 ne ufterwdrds Lord Walpole, great uncle of the teſtator 
Lord Orford, by a codicil, dated the 3iſt of March 1756, con- 
firmed'the ſettlement made upon the marriage of his eldeſt fon; 
and ſubject thereto deviſed; all his eſtates, in the ſaid. ſettlement 


to preſerve contingent remainders; remainder to his firſt and other 
ſons ſucceſſively in tail male; with ſimilar limitations in ſtrict ſet- 
tlement to the teſtator's ſons Thomas, Richard, and Robert, and 
their iſſue male ſucceſſively ; then in the ſame manner to George 


iſſue male, to Horatio Walpole (uncle of Lord Orford) and his 
iſſue male; theu to Lord Malpas and the reſt of the family of 
Lord 'Cholmondeley, Lady Maria Churchill, the families of the 
Townſbends and Hammonds, in the ſame, order and language as in 
Lord Orford's will of the ſame date; and in default of ſuch iſſue, 
io the teſtator's right heirs; with the ſame condition upon the 
Townſhends and Hammonds, to take the name and arms of the 
Walpole family, and the ſame powers of jointuring and leaſing, 
as were . in Lord en, s will of the ſame date. 
be teſtator Heratio Lord | Walpole fied. in 8 17 575 ; ; and 
was ſucceeded in the title by his-eldeſt ſon Horatio. 


1%) It was ſappoked, that he died ailiout Ide wile beten thi cxochifos af abs will. 
1 A Lord 


— Chaltery, 


Lord: Orferd's codicil, dated the 4ub of December 1776.— 
| C I George Earl of Orford do this 4th day of December 1776 


405 
1797. 
Lord 


„ make this coditil to my laſt will and teſtament as follows 1 


4 Whereas 4 have made my laſt will and teſtament dated the 
«4 25th day of November 1752 and duly ſigned and publiſhed the 
„ ſame whereby 1 have deviſed all my real eſtate to certain uſes 
hut have not charged the ſame with the payment of my debts 
nor any legacies nor difpoſed of my perſonal eſtate nor ap- 


pointed any executor now I do hereby declare this writing to 


« he a codicil to my ſaid will and to be accepted and taken 
ag part thereof as fully and effectually to all intents and pur- 

« poſes as if the ſame had been actually inſerted therein and 
J do by this my codicil revoke my ſaid will fo far only as 

« the ſame is incompatible herewith and therefore I ſubject 
« all my real and perſonal eſtate whatſoever and whereſoever 
« to the payment of all my juſt debts and legacies hereinafter 


4 mentioned and fet down and my funeral expences and for 


« effectuating the payment thereof I give deviſe and bequeath all 
« my ſaid real and perſonal eſtate to- be ſold.” The teſtator then 


directed and empowered four perſons, whom he afterwards ap- 


pointed executors, as ſoon as conveniently might be after his 
deceaſe, to fell the ſame, or fuch part as they ſhould think proper 


and neceſſary, for the payment of all his debts, legacies and 
funeral expences, and by the produce of the fale to pay the 
lame; and he directed, that his Houghton and Caſtle Rijing eſtates 
ſhould be fold laſt, and only in caſe of a deficiency of aſſets by 


ſale of the reſidue of his eſtate for the purpoſes aforeſaid. He 
then gave a legacy of 5000/7. to Mrs. Martha Tuck, 10,000). to 
Horatio Walpole of Moolterton, eldeſt ſon of Lord Walpole, and ſome 
other legacies; and ſubject to the deviſes and bequeſts 1 in my 

* codicil I do hereby ratify and confirm all and every the gifts 


* and deviſes in and by my ſaid will made or given not hereby 
altered or revoked. F 


This codicil was attefted by three witneſſes thus: This writ- 


ing was ſigned and ſealed by the above named George Earl of | 


*:Orford and by him publiſhed and declared as and for a codicil 
to his laſt will and teſtament in the preſence of us” Oc. 


Sir Edward Walpole" died without iffue in the Hfe of Lord 
Orford. W | 
Vor. III. 51 Lord 


1. 
'Ozrore. 


Caſes\in- Chanerxy. | 


Lord Orford died in December 1794 without having been ere 


—— quarried; ; and was ducceeded in che title by his uncle Horalio, 


who entered upon the deviled- * ow kw as bara 
law other n. deſcended. - | 


The bill was filed by Horati Lord Walpole, claiming under the 
will of George Earl of Qrford, executed in 1756, as tenant for 
life in remainder after the death of Horatio Lord Orford, and by 
Horatio Walpole, eldeſt ſon of Lord Walpole, on behalf of himſelf 
and the other legatees of Lord Orford, and alſo claiming as tenant 
in tail expectant upon the death of his father, againſt Lord 
Cholmondeley, Lord Orford, and the executors of George Earl of 
Orford; praying, that the will of George, late Earl of Orford, 
dated the 31ſt of March 1756, and his codicil, dated the 4th of 


December 1776, as a codicil to the ſaid will, may be eſtabliſhed, 


and the truſts thereof carried into execution; then praying the 
uſyal accounts; and that, if the perſonal eſtate ſhould not be 
ſufficient for the debts, legacies, De, the deficiency may be raiſed 


from the teſtator's real eſtates; and that the plaintiff Horatio 


Walpole may be paid his legacy of 10,000. with intereſt. 


Te bill, Rated, that George Earl af - Orford | and | Horatia, 


afterwards Lord Walpale, his great uncle, about the beginning 


of the year 1756 agreed with each other to ſettle the principal 
parts of their reſpective eſtates in the county of Norfolk in ſuch 
manner, that the ſaid Horatio, afterwards Lord Malpole, and the 
iſſue male of his body ſhould take the 'Or/ord eſtates, (except the 
eſtates in jointure and thoſe compriſed inthe mortgage to Walker,) 
before any of the iſſue female of the firſt Lord Crford; and that 
the iſſue male of the firſt Lord Orford ſhould take the eſtates of 
the ſaid Horatio Walpole before any of his own ifſue female: ſo 
that upon failure of the iſſue male of the body either of the faid 
firſt Earl of Orford or of the ſaid Horatio Walpole, his brother, 
the eſtate of that branch of the family, whoſe iſſue male ſhould ſo 
fail, might go to the iſſue male of the other branch; and that the 
two eſtates might thereafter be enjoyed together. The bill then 
ſtated, that in purſuance of the ſaid agreement and in order 
to carry the ſame into execution the will ef Lord Orford, dated 
the 3 iſt of March 1756, and the codicil of Horatio, afterwards 
Lord Malpale, of the ſame date, were prepared and executed; that 


— 


2 * 
| bt 


Hhratio Lord a died un 1757 withour Ka ec Mis 
codicil; by means whereof the limitations thereof took effect; "Lord, 
and therefore the late Lord'Orford was bound and deemed him- wòI 7 27% 
{elf bound by the agreement, he had made with the ſaid Hordtho 
Lord Walpole; and if Lord Orford was not in law bound by ſuch 
agreement, he was in honor bound thereby, and confidered bim- 
ſelf as bound thereby. The bill charged, that the-teſtator Lord 
Orford did not by his codicil mean to revive or ſet up the will of 9 
4752 or in any wiſe to change or alter the limitations of his eſtates 
made by his aſt will, dated the 34ſt of March 1756 ; but meant 
only to charge his real eſtates with the payment of his debts and 

legacies, and to diſpoſe of his perſonal eſtate, and to appoint 

executors; and that the date of his laſt will and teſtament was 
miſtakenly inferted in the faid codicil ; and that the ſaid codicil | 

was meant to be and is in fact by the ſaid teſtator declared to 

be a codicil to his laſt will; and that notwithſtanding the miſtake 

of a date in the recital of the {aid codicil the teſtator in fact meant 

thereby to refer to his laſt will and teſtament ; which laſt will and 

teſtament bore date the 31ſt of March 1756; the inſtrument 

bearing date the 25th of November 1752 having been revoked by 

the faid will of the zifſt of Marci 1756. 


EY 


Lord We by his anſwer ſtated, that he did not know 
or believe, that Lord Orford did at any time become bound or 
conſider himſelf bound in law or equity or in point of honor 
to the performance of any agreement mentioned in the bill, or of 
any agreement whatever, in relation to the diſpoſition of all 
or any part of his eſtates in favour: of the male iſſue of Horatio 
Lord Walpole or of any perſon or perſons whatever to the 
prejudice of all or any perſon or perſons named in the will of 


| 1752. 


All the inſtruments were proved; "and it appeared, that Lord 
Orford's will of the zuſt March 1756 and Lord Walpole's codicil 
of the ſame date were atteſted by the ſame witneſſes. The plain- 
tiffs offered evidence, that both thoſe inſtruments were laid before 
the ſame counſel, ant were executed at the houſe of the plaintiff 
Lord Walpole at the fame time; and that at the time of execution 
Lord Orford ſaid to Richard Capper Eſq., one of the ſubſcribing 
vitnefles, that his uncle and he had made reciprocal limitations 
In the ſaid Arden in favor of each of their families in caſe 
24 . ., _ 


488 


2797- - al failure of iſſue of either of them they alſo offered letters of the 
2 teſtator Lord Orford and parol evidence to prove Lord Orr 


Cages in Thamtery. 


| wales, friendſhip and regard for the .Woolterfon family, and that he wa 


1 
OxyorD. 


not intimate with the family of Lord . 


The nite offered by the jar: was to . * 
effect: 


Obarles Lucas, . Was * by d the teſtator "Op Orford 
as ſolicitor, depoſed to ſeveral converſations between him and the 


teſtator, in which the latter ſhewed great n that his eſtate 
ſhould go to the right heirs. | PA | 


Carlos Cony, ſteward of the teſtator Lord 40954 depoſed, that 
in 1776 the ſaid teſtator directed the deponent to prepare a codicil 
to his will. The deponent ſaying, it would be proper for him to 
have the will, the teſtator ſaid, his will was in the bands of Mr. 


| Moone; and he gave the deponent a letter to Mr. Moone directing 


him to deliver his will to the deponent. In conſequence of 


that letter che will of the 2 5th of November. 1752 was delivered to 


the deponent in May 1776 by Moone. The will remained in the 


deponent's poſſeſſion for ſeveral months. The deponent having 


Prepared the codicil attended the teſtator with it at his houſe at 
Eriſiwell in November 1776 or January 1777. Blanks were left 
for the names of the executors and truſtees and. for legacies by 
the teſtator's direction. The teſtator read or appeared to read 
the codicil. The blanks were filled up in the teſtator's hand- 
writing. At the time of giving inſtructions for the codicil the 
teftator did not inform the deponent, that he meant to revoke any 


diſpoſition, he had made by his will of his real eſtate, or to change 


any of the limitations or to alter the line of ſucceſſion, in which 
the ſame would go, as his will then ſtood ; nor did he give any 
inſtructions to make any alteration in the limitations of his real 
eſtates farther than to make them ſubject to the payment of his 
debts, legacies and funeral expences. During the teſtator's ſecond 
derangement the deponent went to #ri/zeell, and aſked Mrs. 
Tuck for the teftator's will and, codicil; and he annexed them 
together and ſealed them up: he believed, the will then delivered 
to him was the will, he had received from Moone. 


mi Mam Meone confirmed the 8 5 Cony, as far as it re- 
lated to the delivery to him of the will of 17523 and depoſed. 
that 


7 


le 
0 
Y 


7 Cafes in Chatitery, 
tht shi was committed to che cuſtody of the deponent 


immediately after it was Execiited';" and it remained in his cuſtody 


1 ger; N | 
ON G1 $29 WIT, 2 2 


1 Gardiner depofed, that che teſtator being at bis houſe 
at Eriferll ſhortly before his death ſaid to the deponent; 44 
« deſire you” will take charge of my papers of my will in this 
4 houſe; as upon "thoſe" depend the ſucceſſion of my family 
« to my ptoperty. „ The teftator then ſaid, he had named 
executors/and had given and bequeathed 10,0007. to Colonel Mal- 
pole, and $606 J. to Mrs. Tack, (which he ſaid was lapſed by her 
death,) and that he had alſo left ſomething to his ſervants. A 
few days afterwards the teſtator bad a fall from his horſe; and 
being confmed to his bed at Brandon, where the accident hap- 
pened, and not likely 1 to return to Erifeell for ſome time, the 
deponent went to Er5/well to ſecure the teſtator's will and codicil; 

which he thought unſafe in the common drawer of a bureau; 
and be brought away the parcel, which contained the ſaid will 
and codicil ; ; and depoſited the ſame in_the iron cheſt in the 
fleward' 8 offite at Houghton ; where they were found at the death 
of the teſtator. The inſtruments lo depoſited, were the will of 
I 1752 and the codicil of 776. 11 


1 Eg * N ' 


T, 4 5 } 


Daniel Potter depoſed, that "oY two years before the exe- 
eution, of the cadical, the, teſtator became inſane, and continu- 
ed ſo about a year; and ſome months after the execution of 


the codicil he again became inſane; and continued ſo for ſome 
months. 4 „ , Cat; a. NE BIN, 


3 an \ order made upon the hearing. of this a on * 20th 8 


— 
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Lord 
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* 
Lord 
RFYORD, 


of November. 179 5 and a ſubſequent order made on the th of a 
February 1796 the Lord Chancellor directed the following iſſues 


to the Court of Common Pleas : 1ſt, Whether George, late Earl of 
Orford, deviſed to the defendant, the Earl of Cholmondeley, an 
eſtate in tail male in remainder expeQant immediately after the 
death of the defendant the Earl of Orfard and failure of ſons or a 
ſon of his body and of iſſue male of, the, bodies ar body of 
ſuch ſons or ſon; adly, Whether the ſaid teſtator deviſed an 
eſtate for life in remainder to the plaintiff Lord Walpole expectant 
iomediately afier the death of the ſaid defendant the Earl of 

Vor. II. 5M | Orford 


for the plaintiff Lord Cholmondeley ; and On iſſue was with- 


Tales in che ante 


Orford and (allure of ſons or a fon * 
A the bodies or body of ſuch ſons or ſan. 


In Eaſter Term 1796 the firſt iſſue came on to be tried at 
the bar of the Court of Common H/:as; when the Court being of 
opinion, that the evidence offered on the part of Lord Walpol, 
the defendant in that iſſue, to ſhew, the teſtator Lord Orford did 
not intend, by the codicil of 1776 to revoke the will of 1756 and 
{et up the will of 2752, could not be received, a bill of exception: 
was tendered, which - the Court allowed. A verdict was found 


'In Hilary Term 1797 the exceptions were e argued i in a the Court 


of King's Bench; which Court concurred in opinion with the 


Court of Common Pleas, 


Before the cauſe came on upon the equity reſerved, the de- 
fendant Lord Orford died without iſſue. The queſtion made for 


the plaintiffs, when the cauſe came on upon the equity reſerved 


was, whether, taking the codicil to be a revocation of the will of 
1756, .it was not executed in fraud of that contra&, in purſuance 
of which the plaintiff contended that will was executed ; to prove 
which they offered to read the evidence of Mr. Copper, 


Attorney General for the Hes Lord r bjefte 
to the evidence. : 


Solicitor General for the plaintiffs. —Rockwood v. Rockwood, 
Cro. El. 263. 1 Leon. 192. Thynn v. Thynn, 1 Vern. 296. De- 
wveniſh v. Bayner, Pre. Ch. 3. Chamberlaine v. Chamberlaine, 


2 Freem, 343 2 Eg. Ca. Ab. 43. cited Pre. Ch. 3: Here is a pro- 


miſe made in conſideration of a will made in a particular man- 
ner; which took effect. The principle is conftdered by Lord 


Nottingham as eſtabliſhed. In Benenger v. Berenger, Lord Not- 


tingham's MSS. the teſtator's ſon promiſed to pay his fiſter a ſum | 
of money at the end of three years, and to ſupport her j ia the 


mean time. That was not 4 caſe upon a will, but upon for- 
bearing to make a diſpoſition by will, which would have 


ee -of —_— a proviſion for a daughter out of an 
| ORDER IF 5 8 0 4 ps. 


— 
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A n ws Laſers wo doſend 6 th fon. e. 
„FàVIF bye; | > of 


e the defendane. —The bill conſiders the land 
directly and ſpectically bound according to che will of 1756. They 
now admit that will could be defeated by a codicil by bringing 


was bound, it could no more be affected by codicil than by act 
inter vi vos. The caſe, they now offer to prove, it is not within 
the ſcope of their bill to be at liberty to prove: if it was, parol 
evidence cannot be admitted, where two writings do not refer 
upon the face of them to each other, to ſhew, they contain a 
binding agreement upon the land. The Statute of Frundt is at 
an end; if under the name of an agreement a thing may be 
made a deviſe,” or under the name of , a deviſe an agreement, 
which is not either according to that Statute, As to the caſes, 


bill muſt alledge a fraud practiſed, and that it was done iu con- 
ſequence of that fraud. Deveniſh v. Baynes, the only caſe, in 
which land was bound, turned upon the cuſtom of the country; 
by which the eſtate could be created by parol ; therefore they let 
In evidence. In other caſes · it was perſonal eſtate ; and the Court 

ſtudiouſiy decreed, chat the individual, who had defrauded the 
| teſtator, ſhould out of Sic funds make good the promiſe ; and 
reſerved the queſtion, whether he could come upon the aflets, 
which the teſtator had intended to affeR. In Reech v. Kennegal 
Lord Hardwicke was very cautious as to the evidenee; and wetit 
"pon the devel in the anfier not being ſullcien, 


. Lord Chanexizon—How am I to l with the prayer of 
this bill ? 1 maſt declare, that the deviſees taking under the codicil 


1756. Then I cannot poſſibly receive parol evidence. There is 


another 'difficulty, not applying to the point of evidence: how 
can I make that decree upon this bill; which deſires me to give 
effect to the codicil; for the court of law has told me the effect 


| * has wal) R Tou now want 


charges pom it to the amount of the whole value. If the eſtate 


where upon the head of fraud evidence has been admitted, the 


of 1776 ſhall be. truſtees for the perſons taking under the will of 


Ait 
. 


wy: of 
Warrols 

i „ 8 
Oxron v. 


of the codicil? / "It has ſaid, the will of 1756 eannot be in- 
corporated into the will of x776. According to the verdict I can 
only execute-the” will of 1776, containing in it the will of 1752. 
It comes back ſtrongly to the queſtion of evidence. The Court of 
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Lord 
Waurors 


Lord 


, Oos. 


I kN * 
e 


upon à ſtated caſe bb bgwädt to mic 'the deviſee under the wil 


of 1776 à truſtee; (I ſhould direct him to convey, if the contract] þ 
good) and you a do that by 1 1 


2 For the fiene r The" —— ought to be read upon the 


ground, that takes every caſe out of the Staluteæ contract per- 
— in a OY munen eg Ne *r 


The enideni maxread * bene a. | 


Solicitor Nee Mr. M. Landfidld, Mp: "EY and My. Alexanie 
for the plaintiſa. No propoſition” is better ſettled than that a 
contract to leave by will 'is good: Goilmere v. Battifon, 1 Vern, 48. 
This is a contract to make mutual wills. A caſe of that kind and 
very ſimilar to this was decided by Lord Camden in favour of ſuch 
an agreement: Dufour v. Ferrara in Chancery 18th July 1769. 
We have the notes, from which Lord Camden pronounced his 
Judgment. His Lordſhip referred to the caſes, that have been 
cited for admitting the evidence; which tend ſtrongly to confirm 
his opinion: and though there were in that cſe circumſtances of 
acquieſcence by proving the will and receiving the legacy under 
it, the judgment was pronounced upon the other ground. It may 
be objected, that this is a-codtra&@'in its nature revocable. It is 


inot revocable at all times, but only during the joint lives with no- 


tice; and after the death of either it becomes irrevocable. Lord 
Camden obſerves upon that, that when an inſtrument of this 
nature is executed, and there is any engagement not to revoke it, 
a covenant for inſtance, there can be no doubt, the aſſets would 
be reſponſible; and where it is an engagement of a different 
deſeription, if from the nature of the tranſaction an agreement 
not to reyoke muſt of neceſſity be implied, it is preciſely the fame 
thing. But without authority the Court would reject that con- 
ſtruction, which, is big with fraud. Suppoſe, the conſideration 
had been 5, oo. paid down would there be any doubt of re- 
lief? It would be the ſame, if the conſideration had been a deed 
executed. Then what is the difference. between that caſe: and an 
inſtrument, becoming irrevocable by the acquieſcence of Lord 


Or ford. This is not a caſe of part- performance only; though 


that would do: but here dhe agreement vis executed. The in- 
ſtruments themſelves prove the contract; as Lord Camden ſays in | 
he caſe before him. ; it by accident, that Aeylare _ 


."*Cales' in ehantery. 


by the ſame mails, executed upon the fame day, and contain 
the fame” covenants? As to the form of the bill, it does not 
ſpecitically pray the tenef, we now ak, becauſe we had great 
reliance on the other point: but the caſe is ſtated in the bill; 

and then the practice is to give the relief under the general prayer, 


provided there is no ſurpriſe on the defendants, that they loſe no 


evidence, and ſaffer no inconvenience by it. 


: 


aim _—_ Mr. L yd, and Mr. Stratford Fe the de- 


fendants. .—Under the prayer for general relief the plaintiffs can-, 


not have a \relief, that is inconſiſtent with the caſe made by the 


dil. They adopt this in the bill as an engagement of honor 


merely; and they go on to claim under the codicil. Nobody 
claiming under the codicil can diſpute the will of 1752, which 
is now the legal will. It is impoſſible for them to claim any thing 
in this court under the codicil, not admitting the whole effect of 

it. If they ſtate the codicil as a fraud upon a valid agreement 
in 3 they muſt abandon the codicil. They are driven there- 
fore to give up all the relief prayed as legatees. The bill ought 
therefore to have been of a totally different nature. It is an in- 


variable rule, that nothing can de Introduced into a cauſe, « that 
is not put in *. 


_ As to the merits, the 1 afford no 8 for relick 
The very nature of the relief breaks in ſo much upon the ſecurity 
of property, t that they are bound to ſtate, what was the contract. 
If the evidence was admiſſible, it is not ſufficient to prove ſuch a 
contract in oppoſition to the circumſtances; that Mr, Walpole was 
a very old man with four ſons; a family eſtabliſhed- ſo that in all 
probability the number would not be increaſed, and who died in 
the very beginning of the next year; that Lord Orford was 
a young man, likely to have children, likely to be in a great 
ſituation | in the world ; in a way likely to incur debts; who in 
fact lived many years. Lord 0sford muſt be ſuppoſed to have 
agreed, that, having wholly ſet aſide daughters and ſons of 

daughters, he ſhould make no proviſion out of thoſe! eſtates for 
younger children; that he ſhould. make no jointure; and your 

Abbip muſt fay Fe that he could not contract debts, ſo as 


ts bind theſe eſtates; or if he did, that he would make himſelf | 


NE out of other aſſets to make good to the perſons claim- 
Vor. . 5N ing 


Wavros 


.th * 
. 
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iog under the contra all, that bis wife, children, and Creditors 
hould take out of the eſtates, that were the ſubject of the.contrag. 
t muſt de admitted, he might with notice have got rid of a con- 
track ſo oppreſſive and of ſuch groſs inequality. If a perſon 
chooſes an engagement. of honor inſtead. of. a legal contract, where 
Is the equity? The Court is to ſuppoſe an engagement to leave 


ö theſe eſtates, not only go, the Malpoles aud the Cholmondeleys, but 
to all the others, the Townſhends and the Hammonds. If i it had 


been by deed, no profeſſional man would have permitted it to be 
gone without a power of revocation inſerted; if by will, it would 
not be inſerted, only hecauſe the law gives a power of revocation. 
Saying, he was not at liberty to revoke without notice, admits, 
that he hag. power to revoke: then how is it proved, that he 
pguld, not wühont notice? That is a moſt important term in 
the agreement. I admit, there may be agreements mutually to 
leave, according. to the caſe before Lord Camden: but your Lord- 
hip is bopnd go ſee, that you. have evidence according to the law 
of the land, that ſuch a contract was in fact entered into. Lord 
Camden put it upon this; that that inſtrument was a contract. 
He deciges it upon the foot of contract. The evidence of Mr. 
Casper does not come up to the agreement ſtated in the bill. 
The declaration, he proves, is, that Lord Orford and Mr. Walpole 
had made lienitations in favor of each of their families in failure 
of iſſue of either of them, not in favor of the males of each of 
their, families in excluſion of the females; and that it was done by 
will; which it was in the power of either to revoke. The cir- 
eumſtances pf the will of Lord Orfbrd and the codicil of Mr. 
Walpole being laid before the ſame counſel and made at the ſame 
time are too vague for the Court to act upon. Upon the Statute 
of Frauds I repeat, that there is no caſe as to land but Deven: iſh 
v. Ban. At that time the law of the Court was not ſettled: 
2dly, It might be upon the circumſtance, that by the cuſtom 
the legal eſtate might be created by parol: beſides the agreement 
was diſtinctly proved in that and every other caſe. The point 
there and in Chamberlaine v. Chamberlaine was, whether 4. by the 
repreſentation of B. was fraudulently prevented from making 
that diſpoſition of his property, that he was then in the act of 
making; and that was * the » GON.» * t v. r. Lady 
Waltham.” 2 | p . - ef * a 


8 : | , > | k 6 
{C3 : 
- 


aſes in Ghantery., 
la Selmer V. Padaiſton, T KE. 2 15. 17. 2 Hent. 353. the 


agreement was. collateral in confidermion of nen 'whidh 
e 1 25 4 At Soi Baked 


> A. | 

P beben ro that he FIR Ga li of 
ſuch agreement, hews, it was in iſſur. The fact of the contract 
being eſtabliſned, the Court muſt determine the extent of it; and 
the real foundation of the objection muſt be, that the extent of 
the obligation cannot be drawn by the Court. A conſiderable 
degree of uncertainty might have -ariſen upon the agreement in 
1 Eq. Ca: Ab. and 2 Ventris. In Daforr v. Ferrara ſuppoſe, 
after the mutual wills were execnted, either the teſtator or 
teſlatrix had become embarraſſed, and had been obliged to part 
with ſome: of the property; this fort of inſtrument muſt be con- 
ſidered us Operating only upon what ſhould be left. The only 
part of the prayer, that can be conſidered inconfiſtent, is that the 


legacies ſhall take effect. ee e there is no 


. 


4 Gresser 15. prayer of this bill is for payment of 
lognealen./i The bill is brought by Mr. Walpole, a legatee, on be- 
half of himſelf and all other legatees: Lord Walpole joins with 
the plaintiff Mr. Walpole, and makes himſelf co-plaintiff, claiming 
as deviſee of the eſtate, and for the purpoſe of having the other 
funds, which are firſt applicable, applied in payment of the le- 
gacies, in order to have the eſtate clear. The caſe made by the bill 
ſtates a will of 1752, another will of 1756, and a codicil of 1776, 
by which the legacies are given. The bill inſiſts, that the codici 
refers to the will laſt in date; under which Lord Walpole claims 
part of the real eſtates; and, as I conceive upon the form of the 
bill, as an inducement to that concluſion: the bill recites an agree- 
ment, and reeiting the fact of an agreement and the ſteps, that 
were taken in purſuance of it, concludes, that the teſtator was 
bound in honor; not bound in law, not bound in equity, to adopt 
that will made in purfuance of the agreement to make reciprocal 
limitations. The agreement appears to be introduced into the 
bill to that effect only; and in the manner of it, not quarrelling 
with the codicil, the bilt affirms Lord Orford”s power to deviſe; 
and contends, that he had deviſed by the will of 1756 and the 
cogicit of 1776 in favor of Lord Malpole and the legatees. That 
e conteſted by Lord . calming under the will 
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of 1752 is gone to the proper juriſdiction, a court of law; and i 
bas been decided, that the only diſpoſition made by teſtament 


wacker, is compriſed in the will of 1752 and the codicil of 1776; which 


(Laid 


| On FORD, 


united make but one inſtrument. The inevitable conſequence 


upon this bill is, that no legatee of Lord Orford can claim againg 


that diſpoſition. The will of 1752 is by neceſſary concluſion 


2 pen of the codicil of 2776. | Mr. Walpale therefore is a ſuitor 


in this court upon his own part and in behalf of the legatees; 


and in that character only he ſtands before me. Lord Walþo/; 
ſtands before me only in the character of deviſee of the eſtate, and 
deſiring the application of the prior funds, in order to have the 


eſtate diſmcumbered.” Lord Walpole's claim as deviſee under 
the will of 1756 has been negatived by the determination at law; 
then I can only tell him, conſiſtently with the determination at 
law, that he is no deviſee. The plaintiffs cannot claim by virtue 
of a will revoked againſt a ſubſequent will, that has been eſtablih- 
ed. They cannot infiſt, that the teſtator had mo right to deviſe 
to the whole extent of the will of 1752, claiming under the codi- 
cil, a part of the deviſe ; which muſt be taken together and entire, 
The prayer is entirely adapted to that caſe; and it is perfectly of 
courſe after the deciſion at law, what anſwer I muſt give to the 
ſpecific relief: then, whatever latitude the Court takes upon the 
prayer for general relief, no relief can be given upon it, that 
is inconſiſtent with the ſpecific relief prayed,” and that does not 
5 to the caſe made by the will. & $2115 6 


% Great Arkſo.. was laid, EO very properly laid, upon Dufour v. 


Ferrara, with the authority of a very ingenious and eloquent 
opinion of Lord Camden upon general grounds. That caſe is in 


moſt of the circumſtances, and certainly in the form of the bil, 
the very oppoſite of this. The bill ſtated an agreement in writing 
contained in an inſtrument conceived in the form of a will of per- 
ſons not converſant in the laws of this kingdom, made before 2 
notary public; an agreement perfectly defined with minuteneſs 
upon all caſes, that could be ſuppoſed to occur. The bill prayed 
performance ; and in conſequence of the agreement it was con- 


_ tended, that all the effects, that exiſted, were ſpecifically bound; 


and it prayed a transfer of the ſpecific ſtocks, that were the ſub- 
ject of it, and not diſpoſed of, according to that mutual agree- 
ment. In that bill the two -plaintiffs, the daughter of the de- 


fendant, did nat claim ny benefit. whatever under the will of 
8 Mrs. 


£ 


t Thanezey, 


Mrs: Reyne che grandmother, but aznigſt the will made by her. 4A 1 | 797. 
proved as her lat will. The mutual will had been, proved, aftet cy 
the dent e Mrs. Repns: hut it was only proved. as the will of Wazrere 
4 Nene, In the proviſions of that teſtamentary. agreement 2 
ey had! made, which is not very common, a, ſubſtitution. o de gh] 
peek The ſurvivor was to be the executor; and, upgn the | 
death of theiſarvivorthere!is/ a nomination of three perſons to 
come itz us g ſubſtitutiog of executors; and one of them, who was 
alive upon the death of Mrs. Reync, who had made her; will againſt 
the mutgab will, was admitted to prove it, not as her, will, but ag 
the will of Mr. Reyne, as his legal repreſentative. Mrs. Rome's $ 
will was alfo-provedias her will in the Eceleſiaſtical.Court.. In the 
View of the Gurt therefore the mutual will neither was nor by 
poſnbility eculd be conſidered; as the will of Mrs, Reyne. It was 
conſidered phrely as the will of her huſband. There was no 
probate of it 86 her will: but on the contrary the will, ſhe, made, 
was prevedt Therefore the: Court conhidered it not as ber teſta- 
ment, but as "a contract with her huſband for valuable con> 
fideration; under which ſhe acted for ſixteen or ſeventeen. JEars.z 
that hie had taken the benefit of it for her whole life. There- 
fore the ad accepted "the terms; and had bound: herſelf to the 
conditions, under which all the property was, given by the will of 
her bufpand. The will Rates, that according to the law of this 
countty ſhe had 'no ſepatate property. All the property was in 
common between her and her huſband. There Was ſtock in the 
name of each: 40001." was leſt by Mr: Detudor at her own dil- 
polal, not to her ſeparate uſe. That was ſtated by the bill as the 
property of the huſband z as it certainly was. The bill fates 
therefore, that all the property, ſhe had enjoyed from the death 
of the huſband, was the property of the huſband. The anſwer 
does not deny i it, or inſiſt, that any property was to her ſeparate 
uſe, bur only pure it open 'this,” that upon the death of the huſ- 
band that property was not bound by his will, becauſe the Rock 
was not trantferred to his own name; that it was: ache in 
a ibn not reduced into poſſefſion. The effect of the agreement | 
Was, that the wife had the enjoyment” during life, arid hmited 
to that, of all the ſpecific intereſts: the had a limited power of 
E diſpoitlg of Part of that property: but all, che had, was upon 
condition, that ſhe ſhould diſpoſe of her own property, that ſhe 
| might have acquired after his death (and the! did increaſe . | 
upon the "diſpoſitions of chat will. Suppoſe, the had rejected 
Vol. „III. 30 | inſtead 
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Ales of proving / the will of her buſband, and had P 
diſtin from that ſubzect tothe: operation of this contract, and an 
attempt had been made to bind her by it: I do not apprehend, 
that Lord Camden would have ſaid, that merely by the chance. of 
ther "ſurviving ſhe a eme covert would have been bound by the 
contract with her "huſband. I was: counſel in that caſe; 3 and 
remember particularly the argument: but I happen to have 
taken no note of Lord Camden's opinion; which has been cited 
by the Solicitor General from à very accurate note. The ſtile 
of it convinces me, it was perfectly his own. The ſcope of the 


: artaentiifa s, that the whole family was living near Geneva. 


The counſel for the defendant contended, they had acted upon the | 
Idea of a foreign law; and they ſtate, that according to the law of 
that country the ſituation of huſband and wife is perfectly differ- 
ent from theit ſituation by the law of England; and with a view 


no intereſt in the property of his wife: her property de jure is 
ſeparated from his; he has no intereſt in it, but the adminiſtration 


Sante matrimonio; that upon the death of the wife all his in- 


'tereſt- ceaſes; and it goes to the children, or to her relations; and 
in the ſame manner upon the death of the huſband this property 


goes to the children, and if there are no children, to, his relations. 


They alſo contended, that there is another maxim, that any do- 


nation between them ante matrimanio is of no avail ; therefore 


the conſtant practice was to make mutual. wills: but it was allo 
contended, that mutual wills required confirmation by the fur- 
-vivor ; and then it was efficacious. The diſcuſſion upon the 


reaſonableneſs of that lam occupied à confiderable part of the 


argument. Lord Canada was very properly of opinion, that he 
muſt judge according te the law of England, where they had long 
reſided; and taking it to be very advantageous to the ſurviving 
party he determined, that ſhe. was bound; and that her huſband's 


will muſt-ruleher's; ſhe having enjoyed all the benefit ; and the 


will being perfectly defined. It was a moſt minute, diſtinct and 


particular, engagement to each-ather what ſhall be done after the 


death of each and of the ſurvivor. It goes even to the ſpecific- 


ation of what legacies they might give, and of the diſpoſition of 
plate, watches, jewels and trinkets. Some legacies are to be 
paid upon the firſt death ; others upon that of the ſurvivor: ſome 


directions are given as to charitable legacies. Lord Camdenꝰs 


We 0h al applied to ther objections, that might be raiſed by the 


O94 * - » «defendant 


dein. 1 ds not pure 1 . * are very Juſt, 
where 05 * „ "> 


Ii plaintifh now ali upon the agreement, which hey 


fate. As to the extent of it, it does not exiſt any where ſo that 


] can ſee, what they agreed to: but the fact of ſome agreement is 
to be implied from the cotemporary execution of the two in- 
ſcruments and the other circumſtances. From the co-exiſtence of 
the inſtruments and the execution at the ſame. time I do infer, 

chit they had agreed to make, the one a codicil, the other a will. 

T-conclude with the bill, that both conſidered it an honorable en- 
gagement. I cannot direct the execution of an honorable engage 
ment; that leaves the party to diſpoſe, as he Pleaſes ; which 
reſts upon nicer points, than a Court of juſtice can decide upon. 
I muſt ſay, they meant to impoſe upon each other a legal and 
binding obligation that that was their intention, and they meant 
to do ſo. I adopt what the 4/torney General ſaid with great force: 
if they meant to bind themſelves, and by a more formal and 


efficacious. inſtrument than a will, I do not apprehend, any _ 


of honor in the profeſſion would have ſuffered Lord Orford to 
execute this agreement without a power of revocation inſerted; 
for it would have been a moſt abſurd deed for him to execute 
without giving himſelf a larger latitade to conſider what he 
ſhould do for his own iſſue female. It would have been by no 
means conſiſtent with the mutual honor of the two parties to 
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ſuffer him o to bindchimſelf: for the remainder in the one will 


was worth nothing; chat in the other, as theſe contingent in- 
tereſts are valued, was infinitely more valuable. But the ob- 
ligation upon Lord Orford to bind himſelf ſtrictly and in legal 
form according to the tenor of the will executed would have 
reduced him in many poſſible and probable inſtances of his life to 
great difficulty and diſtreſs. Marriage was in his contemplation. 
His daughters wodld* have been totally ſet aſide according to the 
engagement. Therefore in the ſuppoſed ſituation of the parties 
and the ſuppoſed arrangement it was not conſiſtent with their 
honor to have this reſt upon any more than that agreement, to be 
left ad arvitrium with that tie upon the mind. Chooſing to do 
it by will, it is a wide concluſion for me to draw, that if the par- 
ties had been to expreſs their agreement, it would have been in 


terms to make it finally binding upon each and irrevocable. But 
5715 for 
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the terms ſhould be clear. Here it is uncertain; Whether they 
meant it to amount to a legal obligation. There is no evidence, 


| nothing, ußön which” can obtatn”a cleat #@deftnedrfolution of 


" _ that; and 1 Tay if dben as" a" geheral 'Prijjefition} ts which 1 


know no Umitation, that all agreemients in order to be executed 
in this Court muſt be certarh and defined: ſecondly, they muſt he 

equal and fair; for this Court; unleſs they are fair, will not execute 
them: and thirdly tlie) muſt be provech in ſuch manner as the 
law requires. Upon a bilf properly framed all theſe points would 
occur; and upon fuck a bilf the deſetidatit would undoubtedly 


have the benefit of demurting. It is enough for me to ſay, 


I doubt upon every one of theſe points. There is great uncertainty 


with Tegard to the terms and the extent of the agreement; and 
particularly, whether ir was meant to be 'ablolutely binding, or 
was, as the inſtruments- purport, and the bill ſtares} that it ſhould 
reſt upon honor. The counſel differed as to the extent ot the 


agreement Mr. Crabam's idea I rather think moſt proper as to 


the extent (o). In that eaſe I ſhould ſay,” it was not a fair 1zree- 
ment and not conſiſtent with the honor 6f the parties, and ben 


1 doubt; Ivhether, confſiſtent with the reſpect, I always with io 


pay to tlie tue of + Frauds; there is that degree of Evidence, that 
the law tequires. / Front the confideratior of : reſpect» to the par- 
ties and the argument I am ſaying too m̃uch in throwing out theſe 
difficulticb, that would occur upon a bill properly framed. 1 
am very ſure, 1 ought to take no advantage from the defendant 
bY demurter or any other defenee againſt; that bill. One advantage 
he certainly would have; that Me., . could not claim 
Without am g the 2 000 of 0 4 


Upon this IV of the caſe the 3 is 1 of courſe. 
Diſmiſs fo much of the bill as prays, that the will of 1756 may 
be eſtabliſhed; and declare, that the will of 1752 is the will, to 
which the codicil of 1776 «pplics Direct an e, of the per- 
Wall ate; . 11 mn oj el 


(a) Mr. Saks ddmitted f in . e that wellig EY wisse ſor 
youbper children, or other charges, would have been in fraud. of the, contract: the other 
Eovvſel for the, plaintiffs. did got 1 it farther 4 en him: a covenant $0 leave aol 
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deviſed and bequeathed all his worldly eſtate both real and per- 
ſonal 6f what nature, kind or fort,” ſoever or whereſoever ſituate 
aud being as well in Jamaica as Great Britain to William Freeman, 
dis heirs,/\executors-and adminiſtrators, in truſt to the ends, intents 
1 purpoſes, after mentioned: to wit, that he ſhall and do 
thereout in the firſt place pay all the teſtator's debts, and prove 
his will; and that he ſhall then after deduQing the incident 
charges of [executing this truſt (over and above 50ʃ., which the 
teſtator deſired him to accept as a token of eſteem) pay unto the 
ceſtator's Ralf ſiſter Elizabeth Rogers, widow, one moiety of the 
reſidue of his eſtate both real and perſonal: but in cafe of her 
deceaſe, the ſaid moiety to be equally divided between her lawful 


« reſidue of my eſtate both real and perſonal I deſire he will 
« pay among my firſt couſins,” Edith the wife of. Stephen Harris, 


Thomas:Watts, and Mary Marman; widow, Suſannah, the wife of 


Samuel Beavin,. and Mary: Scott, widow z'© to be by him equally 
divided between them ſhare and ſhare allke but in caſe of their 
deceaſe or any of them ſuch deceaſed. ſhare to be in like manner 
divided among the la wful iſſue of ſuch deceaſed and in default 
of ſueh iſſue then ſuch; ſhares to be equally divided among the 
* ſurvivors:“ ; 
* my further deſire is that the net proceeds of my eſtate both 
real and perſonal (Which I hereby order to be ſold as ſoon as 
„ conNenient) may: be divided by him in manner before mentioned 


from time to time as faſt as the money for the ſame can be col- 


Y leed and he ſhall have in hand the unn of 1004. us 

_ 2 us ee 15 b 7 
i aaa, EPI failed 3 a ese for London in 
1 ſhip{awhichiv#as not heard of after the month of Auguſt i in that 
year, © Elizabeth Rogers, \T bomas Watts, and Mary Marman, died 
in the life of the teſtator. The teſtator's firſt couſin Editb, de- 
Eribed/ih the will as the wife of Szepben Harris, was never married 
to him ; and her real name was II oro tee. She died without 
iſſue about the azth- of January 17923 but whether * or 


1 the death of the teſtator, could not be aſcertained. | 
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o Ab by his will, dated the 1ſt of Septeniber 1 177 1 


and he appointed William Freeman executor; © and 


Elizabeth 
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1797. Elizabeth Rogers left three children : Sarah Parſkey.; who died 


Friars in the life of the teſtator, leaving children: Aller Bargeer and 


Paneer, Ann Redmond; who ſurvived the teſtator; the former baving 
| children; * were dor inthe * the teſtator. 0 


8 Watts left four ns: Jobs 1. atts ; — died in the 
life of the teſtator, leaving children; and Eliaabetb Davis, 
Priſcilla Linnard, and Martha Stroud ; who ſurvived the teſtator, 
having children born in the life of the tas. 4 


Mary Marman Joſh ſix childre ren.: Jobs ane * Aﬀerihe 
Williams, who ſurvived the teſtator, having children born in his 
life: James Marman,_Elzabeth Dawkins,” and Mary Gough, alſo 
living, but without children; and Edward. Marman ; who work in 
the life of the teſtator; leaving one child. 


Wilkan aun che huſband of Mary Greg, ne a batik 
rupt. 


The bill was filed hy the executor to have the vurious claims 
aſcertained; and the queſtion aroſe upon the right of the grand- 
children, | claiming as iſſue: thoſe, whaſe parents, children of the 
legatees named in the will, died in the liſe of the teſtator, claiming 
by their anſwers the ſhares of their reſpective parents: thoſe, whoſe 
parents ſurvived the __— OT an e e diſtribution with 
their . 3 * 7) 


The execution. ald Ebensee claimed in =y b and the 
abgaess ot. William Geng h claimed in 8 .of _ :thare of his 
wife Mary. c | ; 


Mr. M. bell, Mr. Rithoride, Mr. Car, BY Mr. Short, for ſome 
of the defendants, children of ſome of the legatees. The word 
« iſſue” muſt be confined. to children. The teſtator could not 
mean iſſue. in inſiuitum. If that is the conſtruction," among what 
a number of people the diviſion muſt be; and they muſt take 
ſhare and ſhare alike. He was looking to an event likely to 
happen, while the legatees or ſome of them were living; not to 

- very remote period. The word © but” inſtead of and muſt 


mean a ſubſtitution, To take in grandchildren the Court muſt 
45 inſert 
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juſert he Words 4 living at the death of the reftatbr” alte the 
words in —— 'of fuch iſſue.” 


oolicitor General, My. Steele, Mr. TROY M,. Romitly and 
Mr. Stratford for the gramdebiluren.— The true conſtruction is, all 
the deſcendanrs living at the teſtator's death. The ſafeſt way is to 
| decide according to the expreſs language of the will. The direc- 
tion to divide as faſt as the money can be colle&ed, and he ſhall 
have in hand 100 J. ſhews, he meant a diviſion immediately upon 
his death. It is not like Lord Douglas v. Chalmer, (ante, vol. 2. 
501.) © Iſſue is nomen collecti vum, comprehending all deſcend- 
ants, unleſs there is ſomething to confine it: Cool v. Cook, 2 Vern. 
545. Butler v. Stratton, 3 Bro. C. C. 367. Scott v. Chapman : 
Wyth v. Blackman, 1 % 196. (a) The doubt there was, whe- 
ther it was not confined by the word children.” Here there is 
-nothing to confine it. There is no purpoſe of convenience or 


The rule is the other way. It is impoſſible to ſay, there is a de- 
fault of iſſue, when there are grandchildren, The proviſion, that 


, are not t within the Wen 


Pt is 2 from the teftator's „„ to his executors, 
that all was to be. done at his. death: he looked to no diſtant pe- 
riod. ..* Iſſue in the eommon ſenſe, means children; ; though 
for technical, purpoſes i it is extended. In Myitb v. Blackman the de- 
ciſion } is founded i upon the diviſon being to take place at a very 
remote period. Coal v. Cook is very. ſhort; the will and the cir- 


6 + deſcendants ;” ;. Which is very n and muſt take in all. 
Wa” CuancarLOE. An he common ale of language as well 
as the application of the word. iſſue” in wills and ſettlements it 


means all "indefinitely. . 1 very firongly ſuſpect, that in applying 


1 do nab know, what enables me to control it. If a medium could 


Mer / Book, ante, 258. 
in 


that to this will I am not acting according to the intention: but 


de found” between u total excluſion of the grandchildren; and the 
admiſſion of chem to mare with the parents, the neareſt objects 
of the teſtator, that would be nearer the intention; as by letting 


0 Aub. 555. Ae the name of Wie v. Dur des. That cale is lated from the Re. 
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rule of conſtruction to be anſwered by excluding grandchildren. | | 


in default of iſſue it ſhall. go over, ſhes, it is impollible, that 


cumſtances do not appear. In Butler v. Stratton the word was 
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1797: jo theſe, whoſe parents were deceaſed, to take the ſhare, the 
rede parents, if living, would have taken ; but that conſtruQtion would 
Fake = be ſetting up my. own conjecture againſt the obvious ſenſe of the 

words. When you put the queſtion, whether he meant, all theſe 
grandchildren ſhould take with their parents, I think, he would 
tay, he did not; yet if he was aſked the other way, if it ſhould go 
to the ſurvivor, while there was a deſcendant, I am equally clear, 
he would not have given it t to the ſurviyor. | They are therefore 
all N e). * . NEW ey Yen x A Hy 
The ſhare of 2 Gough | IE: 3 by the 7 of her 
Huſband muſt be ſubject to a Fee to be made for her (6). 
(a) Davenport e Aue, 383. r 
0) Bardon v. Dean, QR v. robert (ante, vol. 2. +607, 680. 
5 7 Te pe, þ 4 Weile 55 } vc 3170 1 
DD 
February 4th, r r ESRI 
Ind, 1763 1 5 ARCGEAI v. RUSSELL... 
June 27th, 
277 0 WY 1733 33 "the Government of the Provitice of Maryland i in North 
mm 1 "America, then exiſfing under Letters Patent from the Crown of 
brews boon 14 Great Britain, granting thelProvinte with very extenſive powers to 
2 Lord Baltimore as proprietary governor, whoſe aſſent to all ad 
rican war, of Afembly was requited, formed a project to create a paper cir- 


and veſted in 
troſtees for 
the diſcharge 
of certain 
bills. After 
the peace up- 
on a bill un- 
der an aſſigu- 


ment by the the final diſchatge of this debt a duty was "impoſed upon the ex- 
pin 2 po ortation of tobacco, to be collected by bills of exchange to be 
prove Hcg given by the ſhip- water for the duty of the ſpecific cargo accord- 
22 ing to a rate ſpecified ; and moſt of theſe bills heing drawn upon 


lands, that 
were confile 


cared, the for iſſuing the bills of credit; ; and the motley, 1 Pa q was to 

INES be veſted in three truſtees reſident i in London; who 'were to inveſt 
_ mbney d paid in Bank- ſtock, to by” out the dividends; and 
the new F INE F237) 25 n 4 ih vv e DI 3Q) £: 35 


State; and, * being, no claim under the hills, the whole was claimed by. the ſurviving. truſtee , beneh- 


cially: alſo 'by the proprietary under the old government, and a ſpecific lien was infilted on in reſpect 1 


culation by an iſſue of bil, propoſed to continue in circulation 
for "thirty-three years. Por this purpoſe by an act "of Aﬀembly 
paſſed in 1733, bead el were appointed; and in 
order to provide a fund for the reduQion f in courſe of time and 


London, they were to be remitted to England by the commiſſioner 


loſſes by confiſcation occa ſioned by the refuſal of the- truſtees to transfer: held; that there was u en: 
that the new State could take only ſuch rights of the old, as were within their jurifdition ; that the 
claims of the plaintiffs, the State, and in teſpeR of the confifcations, were the ſubjtct of treary,/notof ma- 
nicioal-juriſdiQion ; , and the fund, no object of the truſt exiſting, muſt be atthe diſpoſal of the Crown. 

The Court cannot decree againſt a title in the Crow apparent ON the N though not inkilled om at 


the hearing. 
3 75 va . 6 keep 


S * 
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keep annual — of the ſtock bought and ſold, &c.. By this 
fund ſo created a ſum according to calculation would have been 
provided ſufficient to have totally diſcharged the bills of credit 
- within the period intended. The act ſpecified, that a payment 
ſhould be made to the extent of one third of the iſſue between 
the 1ſt of September 1748, and the 1ſt of September 17493 by 
which time it was preſumed, there would be a fund ſufficient to 


diſcharge one third ; and the manner, in which it was to be paid, 
was by: drawing upon the truſtees in England; aud the truſtees 
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accepting the bills were to ſell ſo much ſtock as would be ſufficient : 


to reimburſe themſelves. It was calculated alſo, that the remainder 
of the iſſue might be extinguiſhed by the year 1764; which 
was provided for in the ſame manner. The act proceeded to 
provide, that if, after all the bills were diſcharged, there ſhould 
be any {urplus of the fund, that was to be applied and diſpoſed of, 
as the aflembly ſhould direct. It was alſo provided, that Lord 
Baltimore ſhould have the nomination of the commiſſioners; 

vrho were to be appointed by him or his governors, with a power 
to appoint commiſſioners in the room of thoſe dying. The 
truſtees in London were in like manner to be nominated by him; 
and it was expreſsly provided, that they were to act under his 


control and direction; with a power to him to remove any of 


It and'to Se new. araſtegs. 

The bills were - ied arcordingly: hy no 8 was made 
in the reduction; and at the expiration of thirty- one years, no pay- 
ment had. taken place. On the contrary a larger iſſue was made 


to the ſame effect in 1765. Another act for the ſame purpoſe 
paſſed in 17690. The idea then was, that in twelve years from 


ihat time, means would be found to cancel them all. No progreſs 
however was made towards cancelling them: inſtead of that ano- 
ther act following the plan of the act of 1733 paſſed in 1773. 
The truſtees laſt appointed by the act of 1769, were Hanbury, 
Ruſſell, and Grove. In 1779 "the government of Maryland 
eſtabliſhed in conſequence of the diſturbances in America and the 
declaration: of independence, paſſed an act for calling in the bills 
of credit; and the manner, in which it was propoſed, was by 
giving to the holders bills of exchange drawn upon the truſtees in 
Landon; and it was provided, that thoſe truſtees ſhould be diſ- 
charged from the truſt : they were directed to transfer the ſtock ; 
and five perſons reſident in Maryland were appointed to be truſ 
Vor. _ 5 4 ws : tees 
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tees of the ſiock in England iu theit place, The act alto directed 
that ſome perſons reſident at Paris ſhould endeavour: to Obtai 
& paſſport for a perſon to go over to ſee to the proſecution of ty. 
act. That act having no effect, another act was paſſed in 1780; 
which directed a perſon called the Treaſerer of the Weſtern-$hrr, 
to draw bills upon the truſtees in England, and tor [ell them ig 
America; and that, in caſe the truſtees ſhould refuſe to act, or ſhould 
ſuffer the bills to, be proteſted, or in caſe the; Briti/h government 


ſhould interfere, the holders of thoſe bills ſhould have a right to 


attach the property of the three truſtees, each of whom had ſome 


property in Maryland, and the property of Lord Baltimore's re- 


preſentatives. That act producing no effect but the confiſcation, 


another act paſſed in June 1783, before the treaty of peace; by 


which act the government of Maryland took upon itſelf to diſ. 
charge the tfuſtees, and to appoint Mr. Chaſe to act in their place. 
Upon the treaty of petice in September 1783, 'Chaſe came over 
under that appointment; and the truſtees refuſing to transfer, he 


filed a bill; upon which Ruſeil and Grove upon motion diſcharged 


themſelves, ànd transferred the ſtock to the Accountant . 
That cauſe . no farther. 


The ——_ $ which 8 one of the truſtees, was a 
principal partner, were creditors of Daniel Delaney to the amount 
of 12, 00 J.; for which debt he gave them a mortgage upon his 
plantations in Maryland. Thoſe plantations had been confiſcated 
to the uſe of the State. After the treaty of peace an application 
was made by the partnerſhip of Hanbury to the State of Maryland 
upon the ground of that clauſe in the treaty, under which they 
would have been entitled to recover the debt due from Delaney. 
That application in 1786, produced an act of aſſembly empower- 
ing Chace to aſſign to the ſurviving partners of Hunbury's houſe 2 
portion cf the bank ſtock to the amount of 11,00. The bill 


was filed by the ſurviving partners of Hanbury, claiming under 


that aſſignment, and Tuggeſting ſome claim upon the fund by the 
ſeveral defendants. The defendarits were Chaſe; Grove the ſur- 
viving truſtee; the repreſentatives -of Raſſell and his partners, 
concerned in conſiderable iron- works in Maryland, that had been 
attached under the act of 1780; Mr. Harford deviſee of Lord 
Baltimore; and the Attorney General. No claim was made by 
any of tlie bill-holders. It was ſuggeſted, that ſome of the bill 
remained in the hands of Raſell: but that was not proved. 

5 5 155 me 
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The defendant Grove, ſubmitted whether any. of a. claimants 
were entitled to the funck The repreſentatives of the partnerſhip 
of Ruſſe claimed a recompence from this fund, as the property of 
the State of Maryland, in reſpect of their toſs by the confiſcation. 


commiſſioners for Americas claims. Mr. Harford claimed the 
property as belonging to the Old State of Maryland, and accruing 
to him either by forfeiture, as proprietary, or as the only re- 
maining member of the Old State. The fund had accumulated to 
the amount of 60,0001. 


M,. Manyfield, Mr. Graham and Mr. Harvey for the plaintiffs, 
and Mr. Richards and Mr, Abbot for the defendant Chaſe. —The 
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They had received ſome compenſation upon application to. the | 


New State acquired by the treaty the rights of the Old State. The 


form of government only was changed: in other reſpects the 


State remained the ſame. According to Grotivs and Puffendorf 


by a change of the form of government none of the rights of a 
nation are-altered z debts due to and from it remain: Grotius De 
Jure Belli, lib. 3 2. c. 9, 8. If it could have any ocher effect, 

it muſt be, that the perſons, who uſurped the government, acquired 
all the rights of the province as a conquered nation: there is no 
doubt except as to incorporeal rights; upon which Puffendorf De 
Jure Belli, lib. 8. c. 6. F 23. has much argument; ſtating the caſe 
between the Thebans and T heſſalians before the great council of 
Greece (a); but Grotius, lib. 3. c. 7. \ 4. delivers a deciſive opinion, 

that incorporeal rights paſs as well as corporeal. Therefore if this 
money is conſidered merely as a debt, the State of Maryland has 
a right to it. But money in the funds is not like a mere debt, 

but like money in a bureau; where it can be had, when called 
for. The definitive treaty provides, that creditors ſhall meet with 
no impediment | on either fide in recovering | bond fide debts ; 
and if the ſubjects of the State have that right individually, they 
muſt haye i it in their colleQive capacity as a Province or a Nation, 
There..can be no lien upon this particular fund in conſequence of 
the confiſcation. . For that purpoſe it ought to appear, that the 
Property conhiſcated was s applied in payment of thoſe bills. All 


4s) Woitn Abe the Great took Thebes, he found an latest in whjch it appeared, 
that the Thebans bad lent the 7 be/alians a hundred talents, Alexander gave the. inſtru- 


_ up to the ee The Thebanz upon their reſtoration by Caf/ander demanded the 
ebt. 8 85 


liens 


_ — a — 
1797: liens muſt be by contract expreſs or implied or by ac of law. 
F political injury; the ſubject of repriſal or treaty. As to 


 Bancltay 


„ Harford's claim the province could not forfeit the money of in. 


Rvug82LL. 


dividuals.” He could only claim confiſcations for crimes : but 
There could be no confication of the whole State. If the crown ha; 
releaſed its right, it cannot be contended, that the proprietary hag 
not. If the old Government is gone, he is gone, as a part of it. 
There being no claim now by any of the bill holders, they muſt 
be preſumed to have been paid by ſome other mode. There is 2 
| high probability, that none of the bills exiſt; and there are one or 
two acts of the State declaring, that if they are not brought in by 
a limited time, they ſhall be conſidered as not exiſting. This is 
not the caſe of a corporation; which is very different from a 
province or ſtate: but ſuppoſing it is ſo, if a corporation takes 
a new name, form, or quality, its rights and franchiſes are not 
removed: Haddoch's caſe, Sir T. Raym. 439. 1 Vent. 355. Lut- 
trel's caſe, 4 Co. 87. b. be Corporation of Scarborough s caſe, 
3 Lev. 2 37. The Corporation of Colchefter's caſe, 3 Burr. 186. 
The treaty of peace . be confidered in the nature of a new 
charter. Neg PR 


Mr. 1 Mr. F, onblanque and M, 7 Campbell for the repreſen- 
tatives of Ruſſell and the other partners, ac efendants. — There is a 
ſtrong analogy between this State and a corporation. From 1776 
to 1783 they. were in the eye of this couutry dilſolyed : The King 
V. Paſmore, 3 Term Rep. B. R. 199. Then any of their real 
property muſt have gone to the crown; and by parity of reaſon- 
ing, though eſcheat does not apply to this ſpecies of property, 

yet it ought to be conſidered as having gone back to the crown, 
and as now belonging to it: Com. Dig. 3. tit. Franchiſe (G. 3,4) 
In Ogden v. Folliott, * Term Rep. B. R. 727. and which went to 
the Houſe of Lords, it was held, that acts done during the re- 
bellion in America were not to be conſidered as acts of a ſovereign 
State ; but were a mere nullity in the Courts of law in this 
kingdom; and Lord Kenyon intimated a ſtrong opinion, that if 
he was to conſidet the confiſcation of the property of the loyaliſts 
otherwiſe than as tortious, he mult conſider thoſe Loyaliſts as 
ahr. of * treaſon e the n of America. 
Lord 
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_ Lord Un ANCELLORÞ1do not conſider the deciſion of the Court 1797. 
of King's:Bench as going upon chat ground, I cannot make out 8 
that idea to ame to more than repriſal; which cannot be dif- — oY 
cuſſed: in a Court of juſtice, There is a diſtin and known 1 A 


IN, Confiication 
ance. When the Dutchy of Normandy was taken from the by's 13 
Crown of England in the reign of King Fohn, the lands of the ſubject of po- 
Normans in England were ſeized by the Crown, till the lands of — 
the Engi in Nor mandy ſhould be reſtored to them; and were 1 4 
or ought to have been granted to thoſe, who ſuffered: but it 2 _ 
muſt be by the intervention of the State, The Court of Cam- this coontry. 
non Pleas decided Folliot v. Ogden (a] upon a clear ground; that 
confiſeation in a foreign country cannot operate upon property 


bann. no nation executes the n enn n 


" Fon the fendants ol this fund Joon not belong. to the Cromn, 
theſe defendants have a ſpecific lien upon it by the application of 
their property in diſcharge: of the bills, for which this Rock was 
pledged ; and; it is ſufficient, that the appropriation of the property 
confiſcated,,appears by the Acts of Allembly produced by the 


14 7. Hardi 5 and Mr. y bg "the defendant Grove. —This 
defendant, though a mere truſtee, retains his legal right here as 
well as at law, till ſome other perſons can take i it from him by. their 
own ſtrength, He has parted with it for ſafe cuſtody only as 
between him and theſe plaintiffs : : but that is no Prejudice to his 
legal right, La Burgeſe v. Wheate, 1 Black. 123. Lord Northing- 
ton adverted to the caſe of a grant of a perpetual rent and the 
death of the grantee without any heir: there being nobody to 
call for the rent out of the hands of him 1 in poſſeſſion, he holds 
without payment of the rent. In that caſe a bare truſtee did 
keep the eſtate, Certainly Lord 7 Burlo f in Middleton \ v. Spicer, 
1 Bro, 8 C. 201. did affirm, that a bare truſtee could not take 
a beneficial intereſt. There is no ſuch prerogative, that the Crown 
can take any perſonal property out of the hands of the perſon 
in poſſeſſion of it, becauſe no one can claim it beneficially. In 
Burgeſs v. Wheate Lord ans mentioned 1 g caſe, a8 2 
deciſive authority to the contrary. 
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Tore Gun ELLOR. Lord Thurlow determined i "Middleton 
v. Spicer, that where the executor is a truſtee, and there is no next 
of kin, he is a truſtee for the Crown, * "tif WA wh v. e there 
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Mr. Augen and Mr. ud Hoo the FFP Harford * 


= Upon Ogden v. Folliott and other caſes the Ad of 1780 could have 


no operation upon property in this country. The aſſent of this 


defendant was as neceſſary to the diſpoſal of this ſtock; as here 
the King's aſſent would be neceſſary, if it was to be at the dil. 


poſal of Parliament; for the proprietary was as much a part of that 


legiſlature. The treaty ceded nothing but the land, territorial rights, 


and certain rights, which are ſpecified; and that ſpecification ſhews, 


nothing, that was not ſpecified, was intended. All the rights, 


| nation, and inſiſts, 


the inhabitants of Maryland had before, were not "ceded: fot in- 
ſtance; the right to be natural born ſubjects of Great Britain and 
Freland was not ceded. The king had no right in this ſtock or 
the diſpoſition of it before the treaty: till Which it was in the 
two Houſes of Aſſembly with the conſent of the Lord and pro- 


prietary. The arguments from the writers upon the Law of 


Nations upon the conqueſt of one nation by another aſſume, that 
Maryland \ was a nation; which it was not. The true ſtate of 


the queſtion i is, that part of a nation took from the State; of which | 


it originally formed 45 all control, formed itſelf i into a new 

at the property of thoſe; who had the 
government of the country before, thould be transferred to it. 
In that caſe fo much only, is conquered as can be abſolutely poſ- 
ſeſſed, or is ceded : but where the — State f is totally conquered, 


„ 


ferred ; but upon the ground, That they are idem Populus. The 
ground of the caſes of corporations is, that the acceſſion of the 


new charter did not deſtroy the former rights, but gave them 
activity, where from particular circumſtances they were incapable 
of exerciſe, though they remained clear and undiſturbed : but if 
the corporation, had been wholly diſſolved, they could only paſs 


| by a new grant from the crown ; Which was the argument in the 
Colebęſter caſe. That queſtion was only upon the Law of England. 


Both were created by the Crown : here only the former body was 
ſo created: the ſecond ariſes by. the violent acts of individuals in 


N to the Crown. According to The King v. 9 if 


1 an 


.n integral part of the corporation. is gone, the corporation can- rygy. 
not ſupply that integral part, but is diſſolved to certain purpoſes, "a 
The plaintiffs cannot claim except by a transfer from the Old 7, 
| 0 , a Ryus88LL, 
crate to the new one; and that fails entirely. The violent acts of | 
the. inhabitants can give them no right, No act of his Majeſty 
could or affects to do it. The treaty of peace certainly did not. 
It there is a ſpecific lien, it extends to this defendant. 
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No claim was made on the part on the Crown at the hearing. 
0 
Tord CHANCELLOR,—Before this comes on again, I wiſh you 2, Whether 
to conſider a- queſtion, which has affected my mind during the vereig can 
hearing. The bill is brought by perſons ſtating themſelves to be — on 
entitled upon good conſideration to an intereſt in Bank ſtock in — — 
this country in the names of truſtees. They derive it from acts, 7 
which no from the treaty muſt be corifidered acts of a foreign 
independent State. I wiſh it to be conſidered, whether any 
foreign Sovereign under any denomination can ſue in a municipal 
Court of this country; whether it is not matter of application from 
State to State. I do not think it eaſy to find in the old caſes (a) 
any direct and plain authority. In 1 Roll. 133. it is ſaid, ſuch 
an action would lie: but Lord Cole's doctrine, if purſued farther, 
will be found to have vaniſhed and to have come to nothing. 
They were caſes in prohibition. The courts of law interfered in 
ſtopping the ſuits in the Aamiraliy Court, where they turned upon 
matters in their nature to be decided by the common law. It was 
a claim of goods ſuppoſed to be piratically taken from ſubjects 
of the King of Spain: but as to one defendant it was not laid to 
have been done at ſea; there was alſo in one of the caſes (5) a bill 
| in this court againſt ſubjects of England, and a demurrer : the 
demurrer was referred to the Chief [Juſtice and another judge; 
and they were of opinion, the demurrer was good; and then a 
proceeqing took place, anomalous, and which ſhews the difficulty, 
that occurred ; from the hint in Hobart it is not eaſy to ſee what 
was done: but it ſeems to have taken this courſe: they found, the 
dill could not be ſuſtained; and the Judges were of opinion, that an 


* ald be brought in the Court of Common Pleas by con- 


0 ey al theſe caſey cited in The Neha of the C Carnatic 7. "The But Tadia . 
he 1 vol. 382, 383. 
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Russe LL. 


Caſes it Chancery, 


ſent; upon which they directed à ſuit by conſent i in Chancery, 
and upon that OR Ty make fome award and ' GtifaQio 


to the _ 


I with you to conidet be a \ little upon the 8 . 
The ſolution of the difficulty by the difference ariſing from the 


plaintiffs being aſſignees occurred to me. The difficulty of giving 


coſts is avoided : but aſſignees muſt reſt upon the right of the 
aſſignor; and I doubt, whether in a municipal court the right of 
a . independent State can be e a 


There is another difficulty. This Wanne; in * Bank is to be 


conſidered either as the debt or intereſt of a public company, the 


produce might as well have been laid out in mortgages and in the 


paurchaſe of land under a licence to hold in mortmain : could either 


of thoſe intereſts have been claimed by a ſovereign independent 


State: If not, how will that apply to the caſe of perſonal property, 


if not direQly, mediately a public debt from this Nation? for Bank 
ſtock is a public debt: the 3 per cents are certainly ſo; and ſo is 
Bank ſtock, becauſe counter-ſecured by the debt of the Public to the 
Bark, It is now claimed in right of a ſovereign independent State, 
that could . hold mortgages nor und- here r. 


6 


- Reply YI to the daſs of morighges or a of land, no 


mortgage could be made or land purchaſed Þy ſuch a body but in 


the name of truſtees. Then it comes to the ſame queſtion; whe- 
ther that truſt fund muſt not be diſpoſed of ſome way or other 
for the benefit of the ann by fale or paying the 0095 | 


A A may Ne en property in this country. 
Sovereigns have been often reſident here. In the reign of Henry 
the Seventh, the King of Denmar# came here; and the King of 
Caſtile was caſt on ſhore, and entertained by an anceſtor of the 


'  Frenchard family. In the reign of Henry the Eighth the Emperor 


came over. Could not a ſovereign during bis reſidence here have re- 


dreſs for an injury? The right is eſtabliſhed by the caſes'in 1 Rollis 
Rep. 133. 1 Rolli Abr. 5732. tit Admiralty, 2 Bulft. 322. Hob. 78, 
113. Moor 8 36. the opinion in Selden's Table Tull and the cafe in 


Reil. Pl. Parl. 143. 159z where the King of Norway ſued the King 


of Scotland for a rent of lands in Scotiand ſubſtituted for a marriage . 


portion. The 1 of che infant King of Scotland was the 


10 other 


| ies in Chancery. 


other party. That caſe was taken notice of: and there was 3 
me in yo the ect of Scotland * not 1 

Lord 5 ee of e King of 1 
was, that he could not be ſued in England, becauſe he was a 


. TS » 
_ # &4 
? : 


ſovereign; . — re would not * 1 and: then the | 


war broke 0 out. 

| Reply. Ir 8 is any 4 OTE it 1 . . 
and 1 in this inſtance it is removed by the aſſignment. It is not 
Ike The Nabob of 'the Carnitic v. The 'Eaft Inia Gompany, ante, 
1 vol. 371. 2 vol. 56. 'There perhaps the decree would have been 


impracticable: here the Court has the fund. If this argument 


holds, the truſtee muſt hold contrary to the truſt. Hemm v. Lord 
Baltimore, 1 Vef: 444. was à ſuit between ſovereigns. The State 
of Ireland was not changed by the alterations en in 1700 * 
which ime 3 Vile d ee 163% et 
| 2 We 06 b 

Lird Rios (after ting the . 4 of 155 
and 1780, 1 the object of which,” it is obvious, was, not to call in 
the bills, but to get acceſs t6 this fund, are both extravagant, even 
according to the circumſtances of the times; for even if there was 
no interference of the Brit Government, it was totally impoffible 
for the truſtees with au regard to their duty or their intereſt 
to have at all complied with the project of either of thoſe meaſures. 
They could not make themſelves liable by accepting the bills: nor, 
while, there was any law exiſting 1 in this country, could they take 
upon tbemſelves to ſell che ſtock; which would have been a 
breach of truſt. Therefore the idea "6f confiſcating” their pro- 
perty, and much more that of Lord Baltimore, was groſsly unjuſt. 


The partnerſhip of Hanbury had à very good cauſe' of demand 


againſt the State; ; that they having ee the ſeeurity for'the 

debt from Delany ſhould account to them to the extent of their 
mortgage. That produced the aſſignment, under Which the 
plaintiffs claim. The repreſentatives of the partnerſhip of Nell 
attempted in argument to raiſe their claim up to a ſpecific lien; and 
Me. Harford endeavoured to ſet up a claim to this ſtock, as pro- 
perty belonging to the Old State and accruing to him by forfeiture 
a8 proprietary. The queſtion, upon which all the reſt muſt de- 
1 Be. is, whether the n State of — gee ork a right to 
Vor. m. PO | 7H" | 


6 


make 


433 
1797 
BancLar 


. 
RUSSEL &, 


_— 
| * 


4 cates ——— 
f 2 rfiaR6 tits EM Grherit" ts che plaliificc For the pfsinüze it Was 
BILELL+” argued, that all rigfit belonging to Maryland In its former con- 


dition as a body corporate is transferred to the new ſelf-create 
| Govittiibetn, and by the effect and operation of the treaty of peace. 
Firſt, with regard t6. the. treaty of dener: in the whole form of 
that treaty the only effect is to recoguiae the exiſtence of the new 
dominion. From the declaration of independence it conlider, it, 
no matter how created, as an independent Power : but there j is 
nothing, by which any thing at all is either ceded or granted to 
* New State of Maryland. Whatever is within the reach of the 
acts pafſedy and. the adthority, by which thoſe acts paſſed, that 
Stats may take; and we muſt conſider them by virtue of the 
relation in the treaty as acts, we have no right to diſpute. They 
may be uſt. or unjuſt morally : but they muſt be binding. But 
to What extent the authority making thoſe. ,aQs could go is a 
queſtion. Money, ſtoch, or fecurities, might have. belonged to the 
former State as a political body; but it, i perſectiy clear, neither 
land nor money beyond their power can be affected by their 
pPaoolitieal as. They muſt be regulated and diſpoſed of by the 
law of che country, where that land or money is placed. The 
treaty acknowledges. theig independence from the year 1776; and 
no act, they could: have done in the Character of an independent 
State, could affect property not ſubject, to their local juriſdiQion. 
It is obvious, nothing i in. the treaty recognizes as valid the act of 
1779 diſcharging the truſtees, appointing new trüſters, aud di- 
recting a transfer of the ſtock here. They have no right as an 
independent State to m e. ſuch. an act as that. No foreign au- 
thority of the Germanic —55 or France © or Spain could do ſuch an 
at, Nothing, they could do. with regard to this, can be implied 
from the treaty. There might have been an expreſs article in the 
treaty upon their claim to this ſubject. [t might have been the 
ſubject of a ſpecific article. Such a demand -is 2 fit ſubject of 
treaty ;. to be ſettled as þetween States independent. J can find 
no general Principle in any writer upon the Law of Nations, if 
it was proper for me to decide by reference to thoſe laws; but 
I have looked for my own fatisfaQtion ; 3 and I find no general 
principle carrying it farther, than that the new-formed — 


nbesbrk. 


a no 1 i The old 5 of Larp a Government 
of a ſingular ſpecies, exiſting by Letters Patent, in ſome degree 


fimilar to a eee Pon ah in England, "wolt ſue 
in 


"Cafes in enn 


in Eugtland, and PER to be regulated by the law of Englond; 
under which-it has its exiſtence. In the argument it 


the preſent: State of Mar au has {ome ſpecies of right to ſtand 


in the place vf the old Government, being now acknowled 8 7 


to be a legitimate. Government. I can admit, that there is a — 
blance of equity in the claim upon the part of the preſent State 
of Maryland. The ſtock was certaigly pyr rchaſed at 2 expence 
of the peaple of Marg/ang. It was 3 by th eir money, 
and faicly ; for the tax being laid upon the tobacco of Mar Mandl 
that tobacco in compariſon with the tobacco of Vir irginia 2 other 
States would come to market with juſt the difadranta e of that 
tax. The purchaſe Was made for che benefit of the people of 
Maryland, to be applied to public uſes in that See It is tru 

its original deſtination way be preſerved. "Theſe are "conſidera- 
tions very fit to be weighed ; there may, be other conliderations, 
that would balance. a little in the ſeale againſt hem: but the 
effec of theſe. cenfigerations cannot be Jette here; ;, for it i 

obviqus, that in Rating theſe. Points Lam | Rating, not a Judiciz 

but a political, equity; the foundation of repreſentations to be 
made from State to State, exceedingly fit to be weighed ** perk aps 
conſiderations in favor of ſome of the defendants might unter 


balance a little: but there is no equit ty upon theſe conſiderations, 
1 11 YT 710 ** 71457 17 ie 


"PM, me this Court, can decide. 


— bY, "Is ©, . 
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5 Genet * the fituation, 3 in iel the fund how ſtands.” It 
is Ipon a \ ſpecific truſt declared by the aft of 1 733- Standing in 
the name of the Accountant General, it it is  cxaAtly * as if. veſted in 
.trultees. . The, ſpecific, execution, o of that truſt, i. is Þ perfeMly itipol- 
Able now... The power, by Which "the truſtges a are "to. * erelted, 18 


an AQ of. Aﬀembly; which could "not pals 3 an 1 aint the con- 


ſent of tbe proprietor, who uo longer, exiſts, ” There i no Pe-, 0 


cite purpoſe therefore, that. the wall of the 'prefent Goveradiche 25 


can point, aut, for which purpoſe according 10 the origi Final — 5 1 4 


27290 


non. of the truſt, I can, di direct the truſtees to trandfer.” 3 20 2 


it is the common caſe;,; 2 truſt without any ſbeelhe Purpoſe, do 
which it dean be applied. . The confequerice i is inevitable; that” it 
is for his Majeſty. to Appgigt, for what purpoſe that ſtock Gall 'be | 
_ applied; conſidering it Kill it in, the vacde of the furyiving truſtee 
Grove, The reſult of my opinjon therefore is, that the cht 
o diſpoſe of this money. is. veſted in the crown.” The 2. 
»dorney General Wok anſwer clims. | At 0 havring before 


5 8 
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436 | Caſes in chantery. 
1797 me were was no appearance ſor the Attorney ' SS Before 
1 Lord Thurlow the Attorney General diſcuſſed a little, but claimed 
5 1 nothing. Lord 7 burlow obſerved, that he only roſe as ani, 
USSELL, 

curiæ without ſtating any thing officially on the part of the crown, 
The plaintiffs have not a right to claim under the affignmery 
From the State : but they will till ſtand in the ſame condition as 
the defendants, ſo far as they are ſufferers by the acts of the State 
in detriment of their property, as'to ſuch claims, as they with the 
others would have in reſpect of the damage, they ſuſtained by 
the war, 1 certainly feel, that they have morally, and perbaps 
to a higher extent, .a claim againſt the Government of Maryland: 
but it is to be addreſſed to the preſent State of Maryland. They 
have-a claim to..the compenſation, which this country has very 
bonourably provided for a great example to poſterity. The com- 
penſation, 1 believe, has been quite equal to the whole amount of 
the loſs. It. may not in all inſtances have been quite equal to the 
individual loſs.; though ir in ſome. inſtances, I believe, the compen- 

ation has, been much more than the amount of the damage, or 


Hon what, the individual al ould have ae; if the war 2 not 


31 13 n. 
ied., 
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© ns if 'this and: coüld be maintained as belonging to the 

Province, I could not ſay, there was a lien upon it. As little can 
J ſay:ſo, if it belongs t to the & Crown. They have a general claim; 
but no claim upon. this ſtock, whether belonging to the Province 
gor! the Crop. can make no declaration | therefore for either the 
Plajoriffs. or the defendants 26 ſufferers. in conſequence of the adds, 
that haye. been, done, Therefore 1 muſt dilmiſs this bill; for 


T; 35 


though no claim bas been made by the Attorney General,” yet upon 


A ben of the record a title appears to the crown. | A court of law could 
law could not 2 
give judge not give judgment, nor can this Court decree, againſt the title of 


a 2 the Crown. appearing upon the N But as ſome diſpoſition 


ad ©. & < 


3 a muſt, inevitably . take Place as to this money, as there is a poſſible 
the record. - diſpoſition, : under which Tome benefit may eciue i the plaintiffs, 
8 though L 0 not. know, to What extent, and as 4 bill would be 

" neceſſary ſoc any one claiming under the State, it the Attorney 

. General has any inſtructions now, or thinks it probable, he ſhall 


have any, 4 v will ſuſpend the order; "becauſe I think, a poſſible 
"aſe may ariſe, in which the Court may make ſome arrangement 


of the property even in this ſuit. T think it right alſo to mention, 


that upon the ſuppoſition, that I was to diſmiſs the bill, there muſt 
be 
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be ſore declaration 2s to the coſts: : but if I can' make any ſpecies 


of decree upon any part of the caſe, I think it very fir "em the 
cf of all -___ mould come out of the er 22 | 
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HYDE v. pricey. 


Y 3 dated the 19th of Fane 1779, ind that 
differences had ariſen between William Price and Mary, his 
Ale, and they had agreed to live ſeparate, and previouſly to ſuch. 
ſeparation Milliam Price had agreed to pay and allow to Elizabeth. 
Gittins, her executors,  &c, for the ſupport and maintenance of 
Mary Price the yearly ſum of 1004. during the joint lives of 
himſelf and his ſaid wife, William Price covenanted with Eltzabeth 
Gittins, that he would permit Mary Price from time to time and 
at all times during her life to live ſeparate and apart from him, and 

to reſide at ſuch places and with ſuch. friends, as ſhe ſhould from 
time to time at her will and pleaſure notwithſtanding her preſent 
coverture, and as if ſhe were a feme ſole, think fit z with the uſual 
covenants not to moleſt, diſturb or ſue, her or any perſon receiving 
her, and not to claim any of the property then given to her, or 
which ſhe might afterwards acquire; and that ſhe and her aſſigns 
ſhall from time to time and at all times hereafter peaceably and 
quietly enjoy and abſolutely diſpoſe of the ſame, as if ſhe were a 
feme ſole and unmarried; and that William Price ſhall and will 
yearly and every year pay and allow. to Elizabeth Gittins, her exe- 
cutors, adminiſtrators and aſſigns, for the maintenance and ſupport 
of Mary Price during the joint lives of William and Mary Price 
one annuity. of 100. by four quarterly payments upon the 29th 
of September, fc ; and that in caſe William Price ſhould at any 
ume become. entitled in poſſeſſion to any lands, tenements, goods, 
chattels and effects, real or perſonal, over and above what he was 
then poſſeſſed of, to the clear yearly value of 100 J. or upwards, 
then he ſhall yearly during the joint lives of him and his wife 


B 


pay to Elizabeth Gittins, her executors, £c. one third part thereof 
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Rolts. 


June 19th, 


21ſt. 23d. 


28th. 


FTruſt in a 
deed of ſepa- 
ration to per- 
mit A. to re- 
ceive the di- 
vidends of 
ſtock for the 


maintenance 


and ſupport 
of the wife ; 
with a cove- 
nant of in- 
demnity to 


ber huſband: 


a grant by 
her of an an- 


' nuity out o 


the dividends 


- was held 


void. 


for the farther and better ſupport and maintenance of the ſaid 


Mary Price, payable in the ſame manner; and it was agreed, that 
if Mary Price ſhould become entitled in poſſeſſion to any real or, 
perſonal property to the amount of 20004. in the whole, or to 
the yearly yalue. of 2001, the annuity of 100/. (ſhould ceaſe ; 


and Elizabeth Gittins covenanted to indemnify William Price 


Vor. II. 3 againſt 


| | 435, Caſes u Chamer. 


1 ne except as 0 by dhe ald deed, e affavi, 


YET 


ONS: battery, or treſpaſs, committed by her, or any mr 78. Matter, 
9 8715 * concerning the ſaid IF Price. 


By indentures, dated the 20th of Yanuary 1794, reciting the 
former deed, and the death of Eligabeib Gittins upon the 26th of 
November 1779, after having by her will appointed Mary Phipps 
her/executrix; and that Wilkam Price had become entitled in pol. 
ſeſſion to one third of a moiety of the reſidue of the perſona 
eſtate of Andrew Stone, and that Mary Phipps died upon the 17th 
of October 1792, having appointed William Man Godſcball her 

_ executor, and that William and Mary Price and their fon John 
Price having-occaſion for money to anſwer their immediate pur- 

poſes, and being deſirous to ſettle and ſecure ſome certain provi-. 
ſion for Mary Price during her life in lieu of the proviſions made 
for her ſupport and maintenance during the joint lives of her 
. and William Price by the deed of 1779, and Milliam and Mary 
 _ Price being deſirous to make a proviſion for their ſon Fohn Price, 
and that it was agreed, that 22221. 67. 1 4. 4 per cent. Bank An- 
| nuities, part of the ſhare of William Price in the reſidue of the 
perſonal eſtate of Andrew Stone, ſhould by the fale or transfer of 
2918 J. 25. 5d. 3 per cent. Conſolidated Bank Annuities, other part 
thereof, be made up to the ſum of 2 50. 4 per cent. Bank An- 
nuities; and that the ſaid 2500 J. ſtock, ſhould be ſettled; and 
that the remainder of the ſuid 3 per cent. confolidated bank an- 
nuities ſhould be transferred, as after mentioned; and that in con- 
fideration of the proviſion intended to be made for the ſupport 
and maintenance of Mary Price during her life ſhe and William 
Man Godjchall, as her 1 ſhould relinquiſh the proviſions made 
by the deed-of 1779, and releaſe William Price accordingly ; for 
carrying the ſaid agreement into execution, and in conſideration 
of the natural love and affection of William and Mary Price for 
| their ſon b Price, and for the making ſuch proviſion for the 
ſupport and maintenance of Mary Price during her life and for 
Jobn Price after her deceaſe, in caſe he ſhould ſurvive her, it was 
agreed, that the truſtees of the ſaid 3 per cent. Conſolidated Bank 
Annuities ſhould by fale or transfer of a- ſufficient part thereof 
raiſe ſo much money as would purchaſe 2771. 137. 11d. 4 per 
cent. Bank Annuities, and transfer the ſame together with the ſaid 
um * 22241 65 1 þ ber cent, Bank Annuities to "Edward 
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nue (Shepherd und William ohn Pluyter: upon the truſts aſter 
band that cht cruſtets of che ſaid 2918. 27. 5 . 3; per 
aan, Conloldated Bank Nuultles, ſhoald transfer one fourth part 
of me reſidue thereof to Milliam Fohn Playtrer, his executors, 
Oe upon the truſts after expreſſed, one fourth to Yobn Price for 
his oven uſe and benefit, and the two remaining fourths to William 
Price, his exteutors, ; and as to the fourth part transferred to 
Playters, the truſt declared was, that he ſhall from time to time, 
and at any times ſell and diſpoſe of the ſaid ſtock, and pay and 
apply the produce to tbe uſe of Mury Price, or ſuch perſon or 
perſons, as ſhe the faid Mary Price ſhall from time to time by any 
deed or writing under her hand and ſeal atteſted; by one or more 
_ credible witneſs or witneſſes direct and appoint; and that in the 
mean time and until ſuch appointment he, his executors, &c, ſhall 
and may pay over to the ſaid” Mary Price, or whom ſhe ſhall 
direct, the net yearly produce and dividends of the ſaid ſtock, or 
fo much as ſhall remain undiſpoſed of; and that the receipt of 
the ſaid Mary Price for ſuch ſum or ums as ſhall from time to 
time be paid to her. or to her yle b y the ſaid William Jobn 
Playters, is executors, &c,, Mall be 7 a 580 and ſufficient dif- 
charge as fully and effectually to all idtents and Purpoſes what- | 
ever, as if ſhe had been a fame fol, and as to the laid ſums of 
277. 135. 1 1 4. and 22221. 6s. 1d. ; 4 per cent. Bank Annuities, 
making together the ſum of 2 5ool. like Annuities, the truſt wit 
that the truſtees and the ſurvivor, his executors, &c. ſhall permit 
William Mat Coche ball, bis executors, adminiſtrators or afligns, i 
receive che Intereſt, dividetids and arial proceeds, for! and during 
the natural Hife of Mary Price for her maintenance aud ſupport 
in lieu of the proviſions by the indentbre of the rgth of June 
1779, for her ſupport and maintenarice during the joint lives of 
ber and William Price ; and in cafe Yaba Price ſhall ſurvive Mary 
Price, upon truſt to transfer the ſaid 2560/7; ſtock to him for his 
own uſe and benefit: but in caſe he ſhall die before her, then 
upon truſt after her Sect" to transfer the ſame 7 55 William Price, 
his executors, c; and William Man Goodſehall and Mary: Price . 
releaſed accordingly the proviſions for her in the deed of 1779; ; 
and in 1 conſideration of the nd. releaſe. * Price covenanted, 


every — and fam of bogys Fenn; 60 goods and 
chattels or other property, which might be bequeathed to her, 
| 7 or 


Caſes in Chancery: 


1997: or which a . come to by will or upon the demiſe of 
— 


any petſon, as fully and effectually to all intents and purpoſez 
whatſoever, as if ſhe the ſaid Mary Price were a feme fole : Pro. 
vided, that it ſhall be lawful for the truſtees with the conſent of 
 William'and\ Mary Price, or of Mary Price, incaſe ſhe ſhall ſur- 
vive William Price, and of William Man Godſeball, his executors, 
&c, to ſell the faid Rock, and inveſt the money produced by che 
ſale upon the ſame truſts; and that if the truſtee Shepherd ſhould 
die or deſire to be diſcharged, William Price, bis executors, to. 
ſhould nominate a new truſtee; and if William John Playter; 
| ſhall die or deſire to be diſcharged, William Man Godſchall with the 
conſent of Mary Price ſhall nominate a new truſtee; and ſo from 
time to time, when any truſtee ſhall die or be deſirous to relinquiſh; 
and it was declared that the deed of 1779, ſhould remain ia force 
in all rhef except {o tar as it was thereby. revoked or varied. 


Mary Price continuing to live ſeparate from her huſband under 
7 this deed had oecaſion for the ſum of 5601. to enable her ſon 
Jabn Price to join bis regiment of militia or to purchaſe a 
commiſſion in the army for him; for which purpoſe. by a bond, 
dated the 2 5th of May 179 5, in conſideration of gol. Mary and 
Jobn Price became Jointly | and ſeverally bound to William Hyde 
in the penal ſum of 1120/7. to be void on payment by Mary and 
Jobs Price and the ſurvivor of an annuity of 70 l, to Hyde, his 
executors, adminiſtrators and aſſigns; 3 with, warrant of attorney, 
De; and for farther ſecuring the payment Mary and Jobn Price 
by indentures of the ſame date i in conſideration. of the ſaid 56ol. 
paid by Hyde for the purchaſe of the ſaid annuity ſecured by the 
laid bond and warrant for. the lives, of Mary and John Price and 
che ſurvivor, ſold to Hyde one annuity of 701. iſſuing and payable 
out of, and charged upon, the ſaid 2 500 J. 4 per cent. Bank An- 
nuities, and upon the intereſt, dividends and annual produce, 
thereof, and out of and upon all their right, title, property, &c, 
in the ſame both at law and in equity; to hold receive and take 
the ſaid annuity for the joint lives of Mary and John Price and 
the life of the ſurvivor ; and Mary and Johu Price directed the 
truſtees Playters and Shepberd and N. liam Man l o to pay 

the lame accordingly... | | BY 


By indentures, dated EET 11th of 26 1795, Mary and 
Jobn Price {old another annaity of 30 J. for their lives and that 
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Calis in Chancery, 
of the- ſurvivor to Thomas Shearcroft ;_ which annuity Was alſo 
charged hy hs e 4 ber cent. Bank Anpuities, | 


- 


Te bin Was filed * 7 3 praying an account of the divi- 
dends in reſpect / of the 2500. 4 fer cent, Bank Annuities in the 
hands of the truſtees, and of what was due upon the plaintiff's 
annuity; that the fund may be transferred ta the Accountant 
General; and that What ſhall be found dye to the plaintiff and 
the future payments from time to time may be paid out of the di- 

ridends n 80 of the Aaid un 


The defendant Gadfchall 1% his Auer ceived a 9 upon the 
fund, prior to any incumbrance of Mary Prece, to reimburſe him- 


ſelf any loſs, coſts or charges, by reaſon af the covenant of Llia- 


abeth Gittint, as her eee 


Mr. Lloyd * the Ploiat if, Mr. Grant ang Mr. e for 
the defendant Shearcroft.—This feme covert might grant an an- 
nuity out of her ſeparate maintenance. It is always given for the 
maintenance and ſupport of the wife; and there is no ſuch con- 
tract between huſband and wife without a truſtee. It is now an 
axiom in Weſtminſter Hall, that a married woman under -ſuch 
circumſtances i is a feme fole, and may be ſued as ſuch : Corbett v. 
"ETD 1 Term Rep. B. R. 5. There is no deciſion againſt that 


The hufband having once made her an allowance becomes 


8 exempted from all debts on her account. T hey muſt 
contend. a geoeral propoſition ; that the has no power whatever 
over her ſeparate maintenance. Ip Equity her truſtee is bound 
by. her acts. Whatever ground there may be for ſaying, that 
this being merely for maintenance ſhould nor be in her power, 
Courts of Equity have not proceeded upon that. Every day's 
experience and many caſes prove, that a married woman may 
diſpoſe of her feparate property for her hufband's debts : Pybus v. 
Smith, ante, vel. I. 189. 3 Bro. =O 340. There is in this in- 
ſtance a fair wotive. The Duke of Bolton v. Williams, ante, vol. 2. 
138. is an authority, that a married woman having ſeparate pro- 


Ferty may grant an annuity. All the caſes were there cited; and 


the Lord Chancellor recognized the doctrine, that ſhe may be ſued 
at law ag a eme ſole, and that this court will aid a Hen upon her 
ſeparate property, and call forth hat property to be applied in 


Mins. of that demand. TI" ICY r u * | 
ve Wh * * 
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1797. 


Hros 
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appropriations for a Particular Purpoſe. 
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. 1 K * 117. "King for. the defendant Goebel, Mr 


| " for Mary Price, and Mr. Alexander for ber buſband — 
| Mary Price had no power to grant this ſecurity. This is no: 


her ſeparate property, bur an appropriation for her aintenanc« 
under a truſt impoſed upon it, under which the plaintiff makez 
no caſe to take it from the truſtee, the huſband; or the wife, 


The plaintiff cannot ſtate any money laid out by him in main. 


taining her. | Godſchall'is a truſtee for the huſband as well as th. 
wife. The huſband has a right to appropriate any part of his 
property for the maintenance of his wife, and to put it out of her 
power to apply it to any other purpoſe. The covenant by the 
firſt deed is with Elizabeth Gittint, making her a truſtee to pay 
over this money from quarter day to quarter day; and there i; 
a covenant by her to indemnify the huſband not only againſt 
criminal proceedings of his wife, but againſt any action, that may 
be brought againſt him. By the ſecond deed the fund is given to 
the truſtees for the ſpeciſie purpoſe of paying over the produce to 
Godſchall ; and he is to expend it for her maintenance. The caſes 
referred to are recent, and have overturned the Common Law; and 
there is eonſiderable doubt, whether, they will ſtand; but we need 
not quarrel with them. In thoſe caſes the property was given to the 
ſole and ſeparate uſe of the wife; and from the moment it was 
ſo given, it was in her power: but. in this caſe the huſband 
anxiouſly provided, that ſhe ſhould not have power over it. At 
every quarter day upon her application, or the production of a 
ſufficient authority from her the truſtee muſt pay, unleſs he has 
notice of any demand upon che huſband, or unleſs it is obvious, 
that the application is for a purpoſe totally diſtinct from the 
object of the truſt. It has been lately determined, that the half 
pay of an officer cannot be aſſigned (a). That i is the caſe of all 


n 


„ T 


| Reply —The truſtee, could not KS compelled her to receive 


thi proviſion in ſmall ſums a at his diſcretion : ſhe might | have come 
here, ſaying, ſhe had contracted debtsz and this Court would have 
compelled him 10 pay, ber all the dividends. His name wis 
inſerted only for the ſake. of. putting in the covenant of ! in- 


IEA 


demnity : the perſon, who drew the deed, probably not knowing, 


. that the Court: of King's Bench held, as 1:think they meant to 
hold, that after ſeparation, in x no caſe could the huſband be liable. 


n 1 


FR Stone v. Lidderdale, 2 Air. 53 3. R% l. x. 206. = 


ales in Andere 


Sappele he had ſaved out / of this fund, would the ſatings have 


gone to the huſband or ſuppoſe, aliunde ſhe had enough to live 


upon, letting this fund accumulate: ſhe might have; diſpoſed; of 


choſe ſayings, even if in the hands of à truſtee; either by deed or 
will; aud if ſo, ſhe. could diſpoſe of the fund. Every deed of 
ſeparation contains the words “ maintenance and. ſupport.“ If 
| ſue was in a condition to bind her perſon by contract according 
to Corbett v. Noelnitæ, ſhe muſt be in a condition to bind her pro- 
ni If any particular truſt was intended by inſerting Code hall 
name, it is not. ſuſfieiently expreſſed. Lord Tharlow in Pybus v. 
Smith was very anxious to confine. the truſt; but he thought, 
hat according to the rules of the Court the erg hag not gone r 
a The word .** ber 18 very large. 
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, e of the te . would be, 5 it reſted upon 


Rx 44 © 


, and poses. La am dy of opinion, as the 3 Jeed 
makes no alteration except the ſubſtitution of the dividends of the 
ſtock for the covenant of the huſband ; and it. left the defendant 
Gedſchall as executor of Hisabeth Gittint liable under her cove- 
nant contained in the deed of 1779. The queſtion is, whether 
this oma could aliens te the property fo appropriated and deſtined 
by her huſband. It is contended, that in a Court of Equity this 
deed lea ves it in her power to diſpoſe of this, as ſſie pleaſes; to 
leave herſelf Without any maintenance; aud to leave hier huſband 
and her truſtee reſponſible for her- maintenance It is contended, 
that though the huſband is compellable by law, as Every: . huſband 
is, to maintain his wife, he cannot appropriate a ſum of money 
for her maintenance without putting it in her power to alienate it, 
and to divert it from the purpoſe; to which he appropriated it. 
Till che caſe; of Corbett v. Poelnitæ I thought, an action could not 
de maintained againſt a matried woman, unleſs her huſband had 
abjured the realm. In Hatchett v. Baddeley, 2 Blath. 1079. Mr. 
Juſtice Blackflone ſays (it is very well worth remembering) he is 
clearly of gpinion, that in no caſe can any feme covert be ſued alone, 


June 28th. 


9. Whether 
a married 
woman bav- 
ing a ſeparate 
maintenance 
can be ſued 
as a feme ſole? 


except) in the known, excepted caſes of abjuration, exile, and the 


like; where. the huſband. is: conſidered as dead, and the woman as 
A, widow, or elſe as divorced 4 vinculo. la Lean v. Schuts, 
2 Blatk. 11 96% all che caſes are cited; and 1 ne taken the pains 
to look at every one of them; and they all ſhew, that except in 
the c_ excepted b Mr. Juſtice Blackfans no action can be 


04 


7 maintained 


Caſes in Chantery. 


maicitained againſt à married woman; Then eame Carel x 


Potlnits; and tliers the Court were of opinion, that the aQion 
could be maintained. Mr. Juſtice Blackforc' in the laſt edition of 
his Commentaries that he publiſhed, continued to ſtate his text, 
as he did in the Gurt of Common Pleas, without altering it 
1 Black. Cm 443. but the editor of the laſt edition notices theſe 
cafes (a); aud to obviate the concluſion, that it is fo fully 
eſtabliſned, as the editor ſuppoſes; that the is to all intents and 
N a ene ſole; 1 refer to Caudrl v. Shut, 4 Term Rep, B. 
R. 361. only wirh regard to the docttine of Lord Mangſeld in 
Real v. Fetofoit, Hil. 13 Gro. 3. (not long before Curbett v. Por. 
itz); ich is there ſtated by Mr. Juſtice Buller. Lord Mansfeld 
arguing againſt the judgment, chat was entered up in that caſe, 
ſays. a married woman cannot be made defendant without her 


© *hyſband; and if ſhe cannot (and no caſe has been cited to 


„ ſhew, ſhe Cit WE cannot e a e er e to confeſs 
6 Wer * 2 WR 153-491 W902. 
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* every ons ca what n Gerdrredz wh has been uni- 
formly underſtood; that the ad of the wife or of the huſband and 
wife jointly cannot either by cuſtom er contract or otherwiſe 
make her'a hm ole, To às to be ſubject to the proceſs of law as 
ſuch; and to be ſued as Femmes ſole are ſued. The ſame doctrine as 
that of Corbett v. Polnitæ came before the Court of King's Bench, 
in Gilchriſ v. Broton, I Trrm Nep. B. R. 766. and Ellab v. Leigb, 
+ Term Rep. B. R. 679. Tbe Court evaded the queſtion, how 

far Corbert vr Poolnirsæ was to be acquieſced in to its full extent: 
but Lord Kenyon ſhews, that he entertained a doubt upon the fub- 
JeX'; which is all, I wiſh to have underſtood ; that it may not be 


eonſidered as quite acquieſeed in. Lord Kenyon obſerves what is 


very obſervable in the caſe of Lady Peroy, that there were truſtees, 


_ and the truſtees were not · before N therefore he did not 


n bow IA? POPE SRI... 


The PTR now is, whether the ab) of Ge l weighs 
* as to prevent the opinion of the Court without infringing 
upon it. Without deciding againſt that caſe I am authoriſed to 
eonkider this, as if no ſueh eaſe had been decided; For whether a 


a en 1 5 4 pn maintenance may of wer wot 
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be put in the Sutton of a fame [ſole by the contract of her and 


her huſband 48 not for a Court of Equity to decide: but I am to 
J; me Sour; are to. lay, whether the 
huſband did intend, that his wife ſhould have that dominion. I 
am clearly of opinion, he did not; and that'I mould give the in- 
grument a different effect from that intended'by the parties, if I 


445, 


1 797. 
— 
Hvor 

.. 
Price. 


held: ſo. There is a very material covenant to indemnify the huſ- 


band. The huſband” thought, he ſtood in need of that; and 


notwithſtanding the authority of Corbett v. Poelnitz I muſt think, 


he Was extremely wile in taking that covenant. It was not de- 


termined in Corbett v. Potlnitz, what is to be the caſe, If the wife = 
* ſhould become a pauper: could not the pariſh call upon the huſ- | 
band to maintain ber? Does not ſhe follow the ſettlement of the 


huſband; or could ſhe acquire 4 new one? Could not an action 


for her treſpaſs or battery be brought againſt the huſband? It is 
true, that living apart ſhe cannot by her contract bind her huſ- 
band; no credit being given to him. I think, Corbett v. Pocluitæ 
goes this length; that If an eſtate is left to the uſe of a married 
woman in this way, fhe can alienate it without a fine. That 
would go farther than has been ever ſuppoſed. I only deſire to 


A married 
'woman living 
apart from 
her huſband 
upon a ſepa- 
rate mainte- 
*NAance cannot 
bind him by 
-her contract. 


be underſtood not entirely to acquieſce under all the conſequences, ' 


that might reſult from that caſe; and with that ſalvo I decide upon 
this. inſtrument; which is merely to pay into the hands of the truſ- 
tee for that purpoſe only. In Hulme v. Tenant, 1 Bro. C. C. 16. 


Lord Thurlaww gave much the ſame opinion, as the Judges in the 


Court of Common Pleas did; that with regard to property ſhe 
was a ſeme ſole, but not to charge herſelf perſonally. My opinion 


inclines the ſame way. I am of opinion, that this is not pro- 


perty, ſhe is entitled to to her ſole and ſeparate uſe. There is a 


ſpecial truſt upon it. She has no dominion over it; and her 


remedy for a miſapplication is in this court. The grant made 
by her is in defiance of the deed; and therefore cannot be in- 


forced in this court. 


The next queſtion. 18, "IR decree ought to be made. :Godchatll 
has à right to receive, and will be bound to apply this for her 


maintenance and the indemnification of her huſband. I there- 


fore cannot order. it to be paid to the huſpand or for any other 
Purpoſe. No doubt, it is a good grant, as far as it affects the in · 
tereſt of the ſon. He has only à contingent intereſt.: but if 
he ſurvives his mother, the fund will certainly be ameſnable to 
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28th June. 


The anſwer 
need not ſet 
forth an 
account, 
where the 
ground, up- 
on which it 


is prayed, is 


denied; as 
where the 


\ _ bill charged 


a dealiog in 
pictures by 
commiſſion, 
and rhe an- 
ſwer denied 
that; and 
ſtated, that 


tze defend- 


ant ſold 
them to the 
plaintiff in 


the courſe of 


his trade. | 


unwiſe to treat with this woman for an annuity... 


and not applied, be paid. to the Accountaut General; and out of 

| the ſame let the coſts of the defendants except Shearcrof? be paid; 
| and let the reſidue be paid to Godſeball, to be by him applied for 
F the maintenance of Mary Price; with liberty to her, in caſe ſhe 


5 plaintiff, or Wi lam. Price, after the, death of Met Price, or any 


0 in — 0 
the annuities. Denen it is not right to diſmiſs the bill. Tue 


next queſtion | is, whether it ought to be diſmiſſed, ſo far 2. 
. ſeeks payment of this annuity againſt Mary Price, with coſts, 


If no doubt was thrown upon Corbett v. Pochits, it was very 


One woulg 
not with to make them throw away more money, and to load them 
with coſts: at the ſame time the coſts of che defendants mug. cer 


tajnly t be paid: but 1 Las there will e for that. 


Let i the bill ſo "ik as it © ſeoks payment- of the andi out of this 
fund during the life of Mary Price, be diſmiſſed ;- and let the 
fund be transferred to the Accountant General, and the dividends 


be paid to Codſchall, to be by him applied for her maintenance; 
and let the dividends, that have been received! by the truſtees, 


ſhall ſurvive, her huſband, to apply; and alſo with liberty for the 


. intereſted, to apply. 


Marquis of DONN EGAL v. STEWART. 


ux bill was filed for an account of dealings and tranſactions 

between the plaintiff; and defendant; charging, that the 
plaintiff employed the defendant to purchaſe pictures by com- 
miſſion; ; and that in the «courſe. of that employment for many 
years the defendant practiſed ſeveral impoſitions upon the FT; 
ang thereby obtained from him ſeveral ſecurities, 


The defendant -by his anſwer ſtated, that he was a dealer 
in pictures; and in the courſe of that trade ſold pictures to the 
plaintiff; and he poſitively denied, that there was any dealing by 
commiſſion. The plaintiff excepted to the anſwer on the ground, . 
that it did not ſet forth the ſums given by the defendant for 
the pictures; and the Maſter being of opinion, that the anſwer | 
was inſufficient, an TOE was deny uh 10 We report. | 


| 7 
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* Attorney 


þ 


Cums in Chanttrp. 

Anbeney Ceneral for the" exceptivh eited Sweet v. Tung, And. 
1533 Gelbin v. Gale, thete cited; and Jacobs v. — 3 Bro. 
0 * * oof * the — was. ma 


bete Generiil * the SER the caſes cited it was not 
neceſſary; tat the diſcovery ſhould be made. The right to ſtand 
at all in a Court of Equity was utterly denied. It was ſtated, that 
the perſon making the claim had no debt or no legacy; and there- 
fore had no right to inveſtigate the tranſaQions of that executor. 
Here is 4 dealing between che the plaintiff and defendant; wluch is 
the queſtiotw in the ſuit. Suppoſing, it is not a dealing by com- 


miſſion; tie Court would think it neceſſary to know the value; 
and the beſteriterion, generally ſpeaking, is to know the price paid 


by he defendant for tie pictures delivered by him to the plaintiff. 


Tor On AWO EHLOR. The price given is no eriteriof of the 
value of any commodity: but eſpecially not upon a dealing in 


pictures. 1 Muld open every tradeſman's books in London, if I 


Marquis of 
Doss. 
, 
STEWART: 


was to compel this account" uport the allegation, that he was deal- 


ing by commiſſion” The anſwer: poſitively” denies' the ſpetics' 
of dealing;:that would efititfe ybu to an account of the real coſt of 


che pictures. Till you eſtabliſh that, 1 Thould think it very daniget- 
ous. The queſtion upon a partnerſhip has been decided in the 


defendant denied the partnerſhip. 


Allow the exception. 


TAELEYRAND: . BOUL AN GER: 


R. Romilly ſhewed caufe againſt a motion for diſſolving the 


| injunction againſt proceeding at law upon the coming in of 
the anſwer. 


| Vpon the ill and anſwer-the-ciroumſtances were thaſs., 


In 1788 the Ws of the two plaintiff Was appointed Biſhop 
of Autun in Frances and having upon that occaſion borrowed 


caſe of Bir Famer Cyclburn v. Sir Lawrence Dundas: where the 


| Zoth Tune, 


1 ojunclion 
againſt ſe- 
curities ob- 


tained by , 


one French 


Emigrant 


againſt an- 
other by ar- 
reſting him, 
.when about 


to ſail on the 


expedinon a- 
gainſt France, 
and under an 


obligajion entered into in. Fraxce ao\furety, which ceording to Wo laws of Fran could. not affect the 
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money from the defendant, the Biſhop as principal, and the 
plaintiff the Compte de Perigord as ſurety, bound themſelves in a 
obligation to pay 70,000 livres by inſtalments. This obligation 
was payable to an agent or truſtee for the defendant, or to the 
perſon, -who ſhould be in poſſeſſion of it; and was regiſtered 
by a notary public according to the law of France. By the lay 
of France the perſon could not be arreſted either upon meſne 
proceſs or in execution under that obligation. After ſome pay- 


ments under this obligation the ſecond revolution took place in 
France; which ended in the impriſonment and death of the 
King and the eſtabliſhment of a Republic. The plaintiffs and 


the defendant then quitted France and came to England; and 
their property was confiſcated. The Biſhop of Autun remained 
there; The Compte de Perigord, being about to fail on the 
expedition, which took place to the coaſt of Brittany, 8 
arreſted by the defendant; and upon that | occaſion in order 
to procure, his releaſe he paid the defendant 1000. in caſh ; and 
gave him two bills of exchange for 1004, each, payable in two 
and four months; and he executed a bond, payable at the end of 


ſix months after a peace ſhould be concluded between France and 


England, for the remainder of the debt, calculated at upwards of 
1400/., with intereſt payable in the mean time, as therein ſtated. 
Upon this occaſion the other plaintiff firſt became a ſurety by 


joining in theſe. ſeeurities. After the firſt bil: ef exchange wa 


paid, the plaintiffs under the advice, they received, refuſing to 
make any more payments, were arreſted and held to bail by the 
defendant in four actions; upon which the bill Was filed fer 
an injunction. 


Mr. Romilly in ſupport of the injunction. Theſe ſecurities ought 
to be ſet aſide. There was no conſideration for them; and they 
were obtained under ſuch circumſtances, that a Court of Equity 
will not ſuſtain them. The defendant could not ſue upon this 


obligation, as he has done at law. At is different from Follioit v. 


Ogden, 1 H. Black. 123. 3 Term Rep. B. R. 727; where both par- 


ties reſided in the Britiſh dominions, and had the Eugliſb laws in 
view in their contract. This is a foreign contract, executed in 
a foreign country and according to the laws of that country. 
This Court will not take notice of the penal laws of a foreign 
country; but will as to contracts, when called upon to execute the 
contract. This debt is peculiar: it ãs the debt, not of the prin- 


3 | <jpal 


Caſes in Chancery, 
cipal, but a en with regard to whom there could be 
no implied contract; who could be bound no farther than the 
terms of the contract, he entered into; and under that his 


perſon would- not be liable. Another objection is, that this 
obligation was : payable only to the agent, or the poſſeſſor of 


it: the defendant does not appear in it. In his anſwer he ſays, 
be revoked the authority of the truſtee: but he does not 
fate, that notice was given. I am informed, that the Court of 
| Common Bleas diſcharged à defendant upon common bail under 


ſimilar circumſtances ; 


5 


as the perſon would not have been liable 
1 


n General and Mr. Fonblangue for the dgfendant.— 
The plaintiff having entered into a. contract of debt, and migrat- 
ing into this country, the laws of this country muſt regulate the 
contract between them; upon which an a//ump/it would ariſe. 
They might have applied to the Court, in which the arreſt 
was made: but judging for themſelves they choſe to ſettle it 
upon other terms; therefore there is no equity to ſet that alide. 
At leaft the money .ought to be — into court. 


Lord CAN ELLOR.—I think, the proceeding on the part of 
the defendant has been extremely oppreſſive and immoral. I am 
not prepared to ſay, how far this Court will finally give redreſs : 
but I will not allow the defendant to avail himſelf of an advantage 
got by dureſs; which is the ſole cauſe of the new-engagement. 


I it ſtood upon the original eontract, it would be contrary: to all 
the principles, which guide the Courts of one Country in de- 
_ ciding upon. contracts made in another to give a greater effect 
to the contract, than it would have by the laws of the Country, 
where it took place. The principal queſtion here is one, that the 


unfortunate conduct of a great many of theſe.perſons has occaſion- 


ed; who being all afflicted with the ſame. calamity have not 


humanity enough to have that conſideration for each other, all 
being involved in that, common calamity, that has excited great 
conſideration in this country. It is againſt all .conſcience and 
humanity, that the perſons, who could not by the original con- 
tract, ſhould by their common calamity, be enabled to hold each 
other in durance. It has appeared to me, that it is not out of the 
power of Courts of juſtice in this country to apply according to 
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the principles of humanity the juſtice of rats in theſe caſes. 
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Wader the 


circumſtan- 


cee of this 
«Caſe a court 
of law would 
diſcharge on 
com moa 


— 


celes in ep 


Jam gd to hear, and I ha ve no douht about it, that a court of la 
mr upon ſuch grounds diſcharge the defendant upon common 
bail. I have a little · doubt, how, conſiſtent with the forms of the | 
municipal law of the country, I can ſtop the action as to the effect 
of it againſt the perſon... Perhaps A coutt of law might find tſel | 
enabled to put ſome check upon the execution: but ſurely, if iti 
unconſcientious to take the perſon purely for the purpoſe of hold. 
ing that perſon in cuſtody, it would be very bard, if the equity 
of this Court could not ſome way or other reach that perſon, 
The defendant firſt againſt all conſcience and humauity gets the 
advantage of holding this perſon in confinement contrary to the 
nature of the contract; and in that confinement he gets a new 


contract executed. Firſt, as to the money: he had a right to get 


what money he could: but J cannot ſuffer theſe bills of exchange 
ſo. obtained to have effect. 1 cannot ſuſfer, theſe actions to pro- 
ceed; and if I put them upon terms, it would contradict the 


ground, upon which 1 proceed. It appears to me, that I fhall 
in all probability ſet aſide thele | bills | 


Tit the injunQion be continued.” — 
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'Limitation 
over upon. 
the death of 
a perſon un- 
married and 
without iſ- 
ſue: un- 
married“ in 
its uſual ſenſe 
meaning ne- 
ver haviogg 
been mar- 
ried, ** and”? 
was confleued 
% or” to af- 
ford a rea- 
ſonable con- 
fruction. 
Words of 
ſorviworſhip 
added to a 
tenancy in 
common in a 
will are to be 


NMADBBERTx v. 8 TROPDE. 


„ e or THE: e er the Lonp Cuancerzon) 


FOND STRODE by his will, dated the 3 of July 1771, de- 

viſed all his real eſtates, except an eſtate at Henbam in the 
county of Efex, which he afterwards gave to bis ſon Samuel Strode 
in fee, and all his perſonal eſtate, except what was before ſpe- 
cifically bequeathed, to his executors. and truſtees, their heirs, 
executors and adminiſtrators, i in truſt to ſell the Teal eſtate, as ſoon 
as might be after his deceaſe; and he directed, that as well the 
money ariſing by the ſale as all his perſonal eſtate, which he 
defired ſhould with all convenient ſpeed be turned into money, 
and the whole from time to time be inveſted in Goyernment or 
real ſecurities, in truſt to pay the dividends and intereſt to his 
ſaid "fon Samuel Strode for life: and after his deceaſe to transfer 
the principal. unto and amongſt all and every the child and 


applied to the death of che 8 uplefo an incebiion to poſtpone the veſting is apparent.) 


Real eſtate devifed to be ſold and the.prodoce diſpoſed of with the per ſonal, with a power to dir 
fund to be laid out in land; no ſuch nme been given, iwas beld perſonal property. 


e& the 


* | n 
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Eutes in Chantery. . 
; "hildren of his ſaid ſon in equal proportions; or if bat e one, to TT 

ſuch only childs ik a 408 or ſons, at twenty-one ; if a daughter or , 
daughters, at twenty-one or marriage; the intereſt in the mean time . 

to: be applied for their maintenance and education or advancement. d 

jn the world: but in caſe my ſaid ſon ſhall die unmarried and 

« without iſſue or having iſſue they ſhall all die before he ſhe : 

« or they if a ſon n obus ſhall attain the age of twenty-one years 

« xreſpectively or if a daughter or daughters ſhall attain the age of 

« twenty-one years or be married reſpectively then and in ſuch 

« caſe-in truſt to affign and transfer the principal of ſuch funds 

« and ſecurities unto my-nephews William and James 'Strode and 

to my niece Gecil Strode in equal proportions ſhare and ſhare 

« alike his her and their iſſue or the iſſue of either of them to take 

4 their parent's ſhare with benefit of ſurvivorſhip to my ſaid 

„ nephews and niece Provided always and my will and meaning 

«iz that in caſe my ſaid ſon ſhall marry he ſhall have power and 

I will that my ſaid truſtees ſhall join therein to ſettle the value 

of 2000, out of the ſaid principal funds and ſecurities for every 

% 100. he ſhall bond fide receive as and for the portion and 

« portions of any wife or wives reſpectively in bar of all dower:“ 

Provided alſo, that in caſe his ſon ſhould be deſirous of inveſt- 

ing all or any part of the principal in the purchaſe of freehold 

lands in Englanu, the truſtees: ſhould inveft the ſame accordingly, 

to be conveyed to them upon ſuch truſts or as near as may be 

direQed concerning his perſonal eſtate and the funds and ſecurities, x 

wherein he had directed the ſame to be inveſted. . 

"The teſtator died in February 1775, leaving his ſon Samuel his 

only child; Who in January 1776 married Grace Caulfield. 

Cecil Strolle died in 1780, having never been married. James 

Strode died on the 1ſt of April 1787; leaving his widow Habella 

and five” children. © Samuel Strode the younger never had any 

iſſue ; and he died on the 25th of July 1795, leaving his wife 

Grace ſurviving 3 and by his will charging his real eſtate with his 

debts and legacies and exempting his perſonal eſtate, and dif- 

poſing of his eſtate at Heubam and his ſhares of the New River 
Company, he gave all the reſt and reſidue of his real eſtate what- 

ſoever and whereſoever and of what nature ſoever to his wife, her 

heirs and afb Igns 3 and appointed her executrix. 


The bin uns filed by the furviving truſtee and executor of 
Samuel Strode the elder to have this will eſtabliſhed and the rights 
N | of 


452 Caſes in Chancety: 
1797. of the parties . The queſtions were, 1ſt, whether the 
8 limitation over was good, the teſtator's ſon not having died un 
1 „ married; 2dly, If the limitation over was good, whether the words 
| TRODE, 


". 0 NS applied to the death of the ma or.of hit 
ſon. | 5” 


Mr. Graham and Mr. Winthrop hy Grace;Strode.—The . 
is, whether there is a clear neceſſary inference, that inſtead of the 
concurrence of two contingencies the teſtator intended the gift over 
to take place upon the ſingle event of his ſon's dying without 
iſſue. Not only the children of his ſon but his wife alſo are the 
firſt objects of his bounty. It was natural for him to mean to 
make a proviſion for theſe nephews and this-niecey if his ſons ſhould 
die both unmarried and without iſſue. There have been. caſes, 
where the Court has ſeen to a moral certainty, that if the queſtion 
Kay been. ſuggeſted. to the teſtator, he would have provided for 

: but that will not do: Doo v. Brabant, Calthorpe v. Gough, 

3 IT C. C. 393, 305. 4 Term Rep. B. R. 706. The common 

ſenſe of the expreſſion, “ dying unmarged” i is dying without .a 
wife at the time of his * 


Solicitor General * Mr. - Campbell -for William *Strode, Mr. 
Mansfield and Mr. Steele For. Jabella, widaw and adminſtratrix of 
James Strode, . Mr. Grant and Mr. Richards for his younger 
children, and Mr. Anftruther and Mr, Alexander for his eldeſt ſon.— 
There are various caſes for conſtruing the word © and” © or” 
and vice ver/d : Fackſon v. Fack/on, 1 Fg. 217 (a). . Unleſs that 
conſtruction is made, the latter words ag to his dying without iſſue 
have no meaning; for that is the neceſſary conſequence of dying 
unmarried. The common ſenſe of the word “ unmarried” is 
never having been married; and the Court will not conſtrue it 
agunſt its common ſenſe. without abſolute neceſſity. 


10 227 | © Maſter of the Rolls—In' the Statute - pon Settlements,, 3 Will. & 
4 © = ap- Mary, c. 11. F 7. it is apparent, that che Legiſlature meant by 


log ache the word . unmarried not having a wife at the time: the words 


— are If any unmarried perſon not baving child: or · children ſhall 


— 4 be lawfully hired:“ but. that i ia not the Woot Ren, of that 


icular time, word in a will. 

contrary to 

Om (a) Keilkway v. Kiilkway, 2 P. ill. 346. : Haws v. Haws, ub vi Dakway, 1 Veſ. 12, 
19. Read v. Snell, 2. th. 645.: Half v. Peterſon, 3 4k. 193, and the;,cales, cited in 

Mir, 2 notes. Keule 87147 e. 34 _ 


dies in dente 


„Fos the defindants=— That That conſtruction was only adopted upon 
the clear intention appearing on the a#. The teſtator has ex- 
preſely directed; what the intereſt of his ſon ſhall be; and there is 
an anxious proviſion, that his ſori's wife ſhall not take away more 
of his 1 as is A eee to the laune, ſhe wan 


rage 


3 F or 5 eee, Mabel Strode Fer William 
a veſting in theſe nephews and niece was not poſt- 
poned, but the enjoyment only; and the benefit of ſurvivorſhip 


muſt be taken to refer to the death of any in the life of the teſ- 


tator ʒ according to Roebuck v. Dean, 4 Bro. C. C. 403. ante, vol. 2. 
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265. There is no gift to the iſſue. In ſome event not deſcribed 


iſſue are to take the parent's ſhare : in ſome other event not men- 
tioned the benefit of ſurvivorſhip is to take place. Some words 
muſt have been omitted to this effect; that if either of the ne- 
phews and niece die in the teſtator's life, then he gives that ſhare 


to the iſſue, if any; and if none, with ſurvivorſhip between them: 


but there is no inference againſt the veſting in them, unleſs they 
ſhould ſurvive not only the teſtator but the ſon. If all the li- 
mitations were contingent, and were to remain ſo till the death of 
the ſon, that would defeat moſt part of the diſpoſitions of the will; 
the whole of which was intended by the teſtator to operate from 
his death, applying to the ſeveral perſons, who might eome into 
being. The word “ then“ means in ſuch caſe, in that event. 


For the children of James Strode.— The latter part of the clauſe 
is very obſcure: but it is certain, that in ſome event the iſſue are 
meant to ſtand in the place-of their parents. It is ſaid to be only, 
if any of the parents die in the life of the teſtator. That is con- 
fining the words without any thing to authoriſe it; for the proviſe 
is general. In Lord Douglas v. Chalmer, ante, vol. 2. Fog. the 
Lord Chancellor ſays; death in the life of the teſtator is not the 
natural import of ſuch expreflions. The modern caſes are con- 


trary to Lord Bindon v. Lord Suffolk, 1 P. V. 96. Upon our con- 


ſtruction it is not neceſſary to introduce any words, chat are not 
in the will 
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Tied eldeſt fon of, Ser Strode claimed the Property as real 
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Cales in Chancery; g.. 
Maſter of the Rolli. The proviſo giving the ſon in caſe of his 
marriage, a power to ſettle the value of 2000 J. in bar of dong 
for every 1000. he ſhall receive as a portion, is material in the 
oonſtruction of the firſt part of this clauſe. It is contended, thy 
according to the ſtrict grammatical conſtruction . ang” being a 
conjunction copulative, the meaning muſt have been, that unleg 
he died unmarried and without iſſue, it was not to go over ; and 


it was inſiſted, that the word unmarried ſtrictly means not 


married at the time, the gift is to ariſe; or if referred to any par- 
ticular time, it means unmarried at that time; and that this te. 
tator did not mean without having ever been been married. I do 
not know, that the word was ever uſed in that ſenſe except in the 


inſtance, I mentioned, in the /atute with regard to ſettlements; 


where the Legiſlature certainly thought fit to uſe it in that ſenſe: 
but there they uſed it with ſuch additions as put the meaning out 
of all doubt; for if it was not uſed in that ſenſe, the man could 
have had no child or children. But notwithſtanding it is fo uſed 
there by the Legiſlature, the queſtion, here is, what is the com- 


mon and uſual meaning of it in a will, or the common acceptation 


of it in language. If legacies or annuities are given to unmarried 
daughters, which is a very common way, could they go to 
widowed daughters? Certainly it never has been ſo conſidered ; 
and, I believe, is not the uſual ſenſe, in which teſtators or perſons 
in common language uſe it. It muſt mean ſuch as have never had 
a huſband at all. If that is the common acceptation, there is no- 
thing in this will to induce the Court to put an unuſual conſtruc- 
tion upon it. Then how far ought the word “n to be con- 
ſtrued copulative, making the two circumſtances neceſſary to 
concur. That word is often conftrued „r; and if the word 
% uνhmarried ſhould mean, what I fuppoſe it muſt have meant 
in this will, © or ” muſt be meant by the teſtator, It is fre- 
quently ſo conſtrued to give a fair and reaſonable conſtruction 
to the wilt; and I feel no difficulty in conftruing it ſo in this caſe; 
becauſe the teſtator meant by unmarried” never having been 
married, and it is neceſſary to give a fair and reaſonable conſtruc- 
tion. Therefore I am of opinion, the bequeſt over has taken 
place. | 


The other queſtion admits of more doubt: but in the opinion, 
A. have formed upon the words of ſurvivorſhip, I found myſelf 


i) 
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pon what I hight myſelf warranted to do in Perry v. Woods, 1797. 
ante 2043 where I had occaſion to lock into all the authorities; W 
and 1 relied upon Stringer v. Philips, followed by Roebuck v. Dean ; "34" VE 
which is almoſt exactly the preſent caſe; and there the Lord Lens 2 
Chancellor thought himſelf warranted to follow Stringer v. Philips. 
All the caſes were confidered in Perry v. Woods; and Brograve v. 
Winder, ante, vol. 2. 034. was urged as an authority, that the 
Lord Chancellor had changed his opinion. I have looked into 
meſe caſes; rather wiſhing to found my opinion upon them. 
Rocbuck v. Dean, is as near this caſe as can be. Lord Bindon v. 
Lord Suffolk ſeems, as the Lord Chancellor ſaid, to have had a 
very odd fate in the Houſe of Lords. Conſidering Stringer v. 
Philips recognized by Lord Hard wicke (a) his Lordſhip thought it 
ſafer to adhere to that. It i is very true, in Brograve v. Winder he 
was of opinion, the words were ſuch as-plainly proved, the veſting 
was poſtponed : he gives his reaſons.: but does not retract what 
he faid in Roebuck v. Dean; but founds himſelf upon the words; 
from which it plainly appeared, that the time of diſtribution was 
the time, to which the words were meant to apply. I followed 
that and Stringer v. Philips in Perry v. Woods. This caſe is very 
nearly the ſame as thoſe : ö perhaps rather ſtronger; for tbe life of 
the ſon is a very long period; within which it was very likely, 
every one of theſe nephews and niece might be dead; in which 
caſe there would be a total inteſtacy; and that is one reaſon, why 
it is neceſſary to adopt, if poſſible, the conſtruction of the word 
ſurvivonſbis as applicable only to the death of the teſtator. 
The conſtruction, that the benefit of ſurvivorſhip was to pre- 
vent a lapſe, and that the intereſts veſted at the death of the teſ- 
tator, is much the moſt beneficial conſtruction. 


Upon theſe authorities Lam of opinion, that upon theſe blind 
words the ſafeſt and ſoundeſt conſtruction, beſt warranted by the 
authorities, moſt beneficial to the parties, moſt likely to be that 
intended, is, that the meaning is, ſuch as ſhall ſurvive the 
teſtator; but that it is not meant, that it ſhould remain in con- 
tingency, and veſt only in ſuch as ſhould happen to ſurvive the 
on, with the chance . the whole being loſt and a total inteſtacy 


oecaſioned. 
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Upon a deed 
of compoſi- 
tion one cre- 
ditor was pre- 
vailed vpon 
by the debtor 
to repreſent 
his debt be- 
low the real 
amount ; re- 
ceiving notes 
for the divi- 
dend upon 
the remain- 
der, and 
bonds for the 
remainder of 
his debt be- 
yond the 
amount of the 
dividend : 
upon the bill 
of the debtor 
and a credi- 
tor, party to 
the deed, the 
bonds were 
decreed to be 
delivered up: 
but the court 
was of opi- 
nion, the de- 
fendant 
would be en- 
titled to the 
benefit of the 
notes, after all 
the truſts of 
the deed 
- were ſatis- 
fied, though 
not as againſt 
the. creditors; 
and directed 
an inquiry as 
to that, re- 
ſerving the 
.queliion. 
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Jam of opinion, it is perſonal eſtate clearly : but according 1 


this determination the children of James are not entitled i any 
| thing. d | 7. £465 7 b 271 
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EAST ABROOK v. $COTT, 


B* a deed, dated the 5th of Oftober 1795, the creditors of Ifrad 

Levi agreed to accept a compoſition for their reſpective det; 
in the following manner: vis, as to all but - Pearce, 75. 6d, 
if the pound by three inftalments of 25. 64. in the pound, at twelve, 


eight, and twelve, months; the two firſt inſtalments being ſecured 


by the notes of Mordecai Levi, to whom the effects of ac Ly; 
were aſſigned by the deed-as a truſtee, at four and eight months 


from the date of the deed. 'The intereft; that Pearce, who was a cre- 


ditor to a conſiderable amount, agreed to take under the deed, a; 
a compoſition for his debt, was a moiety of the ſurplus after pay. 
ment of the compoſition to the other creditors. William Scott 
and William Stonebetwer, partners, being creditors of Jjrael Levi 
to the amount of 34317. 156. 94. executed the deed : but the 


ſum put oppoſite their names as the amount of their debt was 


only 15317. r6s.; and at the ſeveral meetings of the creditors 
they attended, and repreſented their debt to be of that amount: 
but under a private agreement Mael and Mordecai Levi gave them 
ſeveral notes payable in four, eight, and twelve, months for dif- 


ferent: ſums amounting in the whole to 7s. 6d. in the pound 


upon their real debt of 34317. 155. d.; and [/rael Levi allo 


executed and delivered to them two bonds for the remaining 


125. 64. in the pound upon their real debt, payable by inſtal- 
ments. Four of the notes given by Mordecai Levi at four and 


eight months were paid by him, when they became due, out of 
the effects of Mracl Levi. | 


The bill was filed by one of the creditors, who executed the 


deed, and by Mael Levi, againſt Scott and Stonehewwer and Mordecai 
Levi, praying, that the defendants Scott and Stonebewwer might be 
decreed to repay to 1ſrael Levi or Mordecui Levi, as truſtee in the 
ſaid indenture, 306 /. Gs. being the difference between the ſum 


received by them out of the effects 


of Hfael Levi and the amount 
” of 


ths in Chancery, 


of +6. 64. in the pound upon their ſcheduled debt, with intereſt; 
und to deliver up to Tfacl Levi the bonds and notes, as h — 


been obtained 3 and e 4 agair inf the are 
dior. 


The bill charged, that the propoſition for the private agreement 
came from the defendants Scof? and Stoneberwer ; and they refuſed 
to execute the deed upon any other terms. By their anſwer the 


uanſaction appeared thus. Ifrael Levi being indebted to them 


to the amount of 1774/7. 55. 9d. for which he had given 
his acceptances, à ſhort time before they became due, and 
2 -ſhort time previous to Qfober 1 795, requeſted them to 


ſupply more goods, aſſuring them, the bills he had given, 
ſhould be regularly paid. They furniſhed more goods, accord- 
ingly; and ſhortly afterwards he ſtopped payment; and to 
induce theſe defendants to agree to the intended arrangement 


he and Mordecai Levi expreſſing themſelves greatly concerned 


propoſed to ſecure to theſe defendants the deficiency of their de- 


mand, after the receipt of the propoſed dividend, by bonds for 


ſecuring the payment by inſtalments, and to give notes to the 


amount of 7s. 6d. in the pound upon their whole demand; and 


the defendants being much preſſed by MHael and Mordetai Levi 
and their ſolicitor to aſſent to ſuch propoſal, and feeling greatly 
aſhamed at their having been ſo greatly impoſed upon, and deſirous 
of not appearing creditors to ſo large an amount, and conſidering 
themſelves not the leſs entitled to receive their proportionable di- 
vidend upon their aforeſaid demand, were prevailed upon to 
execute the deed, as ſtated; and that Iſrael and Mordecai Levi 
executed ſix promiſory notes; the firſt two of which the defend- 
ants have received: but they have only received on account of 
the third and fourth 20 J. in caſh and ſome canes, by no means 
ſufficient to pay the deficiency ; and they poſitively denied, that 
they applied. to Mael Levi, Mordecai Levi, or any. other perſon, 


o give them privately a ſecurity for their whole debt; or that 


the arrangement was propoſed by them, as Rated in the bill; but 
fay, it was propoſed by 1/racl! and Mordecai Levi and their folici- 
tor of their own free will. The defendant Scett told the ſolicitor 
at the time, the bonds were gelivered, that he conſideted them as 


not recoverable at law; as they bore date the ſame day as the re- 


leaſe to Noel Lexi ; ; but that the ſame was an engagement bind- 
Vor. III. | * 2 5 6A 9 ing 
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intention. 
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The r at he beades ſubmitted | to deliver up the 
bonds. : 


Mr. Lend, . Grant and Mr. Pemberton for the plaintiff, and 
Mr. Richard: for the defendant Mordecai Levi. — There is no dif- 
ference between theſe ſecurities. All the creditors coming in 
under a compoſition muſt come in upon the ſame footing: Cock- 

12 v. Bennett, 2 Term Rep. B. R. 763. Sumner v. Brady, 1 Heh, 
Black 647. Cecil v. Plaiftow, 1 Anflr. 202. This caſe has not 
occurred in Shecit: but the principles of thoſe caſes comprehend 


it. A man in any tranſaction, where third perſons are concerned, 


repreſeating his debt otherwiſe than as it is, is eſtopped ever after 
even as againſt the debtor from inſiſting, that his debt is greater, 
The principle of theſe caſes * that the creditors have 1 i in con- 
man, and to enable him to enter again into trade for himſelf. It 
is not competent to one creditor to defeat that benefit intended 
for him by the reſt of the creditors ; and which upon the open, 
avowed, tranſattion he would have had. In Cockſhott v. Bennett 
the ground of complaint was not, that the other creditors would 
be injured by paying tue plaintiff his full demand; for they would 
have received the compoſition, they meant to receive: but their 
ultimate intention was defeated: they did not proceed upon a 
fair view of the ſubject: non conflat, what they would have done, 
if acquainted with the tranſaction. Every other creditor came 
into this arrangement upon the ſuppoſition, that theſe defendants 
were creditors for 1531 /. 165.; and they were the firſt, who 
ſigned the deed. Upon the ſtatement of his affairs the creditors 
judged, what ſurplus would be left to ſet him up in buſineſs again. 
Theſe caſes confider all the creditors as contracting parties with 
each other. The Courts mean upon principles of public policy 
to ſhut out all underhand agreements. There are many analogous 
caſes. Smith v. Bromley, Doug. 670. Fack/on v. Duchaire, 3 Term 
Rep. B. R. 551. Jackſon v. Lomas, 4 Term Rep. B. R. 166. Neville 
v. Wilkinſon, 1 Bro. C. C. 547. which went upon the general 
ground, that the plaintiff was eſtopped even againſt the debtor: 
Scott v. Scott in the Exthequer ; where the plaintiff being indebted 
to his mother, and being about to marry, repreſented bimſelf as 
$5 —_ | not 


Cafes 10 Chancery. 
not 15debledz and his mother upon being ſpoken to by the father. 
of the lady did not diſcloſe the debt: ſhe aſterwards ſued her ſon, 
and he was held not Hale. . 


0 


As 
. 


a has'a edel rant © furifliation in ſuch caſes: Ee v. 
Daſb wood, For. 38. Brandon v. Johnſon, ante, vol. 2. 517. Cecil v. 
Plaiftow, 1 Anſir. 202. 80 in Law v. Law, For. 140. upon a 
bond for procuring an office; and the caſes upon 8 
brokage bonds and advantages taken of young heirs. Beſides, no 

doubt it is proper to come here to have a note, which i 18 negolable, 
delivered up (a); and againſt the truſtee, who has _ ** 


himſelf to do this att — a private +. eee 


Mr. Piggatt and Mr. Hubberſiy for the defendonts Scott and 


Stonchewer,—There was no objection to delivering vp the bonds; ; 
and the bill was not neceſſary for that purpoſe. Eaftabroot can- 
not have any intereſt, It is no part of the object of the bill to 
ſet aſide the deed. All the caſes have been, where the plaintiffs 
came here ſeeking the benefit of ſecret ſecurities deſtroying the 
equality with the other creditors. Can the principles of thoſe 


caſes apply to this caſe; where the debtor ſtates, that he owes the 


debt, and the creditor has received no more than the other credi- 
tors? I agree, if third, perſons can be ſhewn to have been injured, 
it would be vain to deny the principle: but it muſt be qualified. 
Iſrael Levi can complain of no injuſtice. The relief ſought 
would reverſe the firſt principle of juſtice; that a man ſhall pay 
his debts and complete bis contracts. What becomes of the 
principle, that no man ſhall take advantage of his own wrong? 
The dividend upon the remainder of the debt continued an obli- 
gation upon Levi. Can a debtor come into court, and deſire not 
to pay him, whom he repreſents as a bond ſide creditor, equally 
with the reſt ? If. the whole debt had been brought forward, the 
dividend muft have been reduced. Neville v. Wilkinfon, and Scott 
v; Scott are upon a plain principle, that does not reach this caſe. 
The repreſentation of the creditor influenced and guided the con- 
tract upon marriage; and afterwards in direct oppoſition to it a 
fuit' is  inftituted, The father and family of ama Anal an el 
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b (a) Newman v. Milner, ante vol, 2. 484, Mun 
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ſential el. Pearce ought to be before the Court: his abſe 
1s —— . 4 


Maſter of the Rolls, There muſt be relief upon this bill, Th, 
bonds muſt be delivered up; and the defendants muſt be 10 
ſtrained from proceeding upon the notes, till it can be known, 
whether the truſt can be carried into execution, ſo that all the 
parties ſhall receive what was intended for them. It is impoſſible 
to deny, that the bonds were a fraud upon the creditors, The 
defendants admit it: then why did they not in their anſwer off; 
to deliver them up? They ſhall not retain them, when they 
admit, and the principles of the court are, that it is impoſſible to 


retain them. Both Levi upon principles of public policy and 
Eaftabrook as a creditor in the deed have an intereſt upon that. 


F other point, I think, it is new. I perfectly ſubſeribe 
to the caſes cited: but I am very much inclined to think, they 
will not ſtand in the way of the defendants; though I do not 
chooſe to determine it at preſent. I will firſt know, whether the 
truſts of the deed are ſatisfied, and whether any ſurplus remains. 


; I am clearly of opinion, that till the other creditors are paid the 


compoſition upon their ſcheduled debts, the defendants are not 
entitled to receive a dividend upon any thing beyond their 
ſcheduled debt. The only doubt is, whether after payment of the 
compoſition upon all the ſcheduled debts they ſhall be permitted 


to receive the compoſition upon their debt beyond the ſcheduled 


debt. The rights of the parties are, that all the creditors had a 
right to receive 75. 64. in the pound; the defendants receiving 
that upon 1531/4. 16s, only. Pearce alſo had a right under this 
agreement, reckoning their debt only at that ſum, to a moiety of 
the ſurplus ; which he choſe in preference to the dividend. They 
had a farther right, that no creditor ſhould receive his whole debt, 
or be in a better ſituation with reſpe& to his debt than the other 
creditors. That has been ſo often determined, that it is impoſſible 
not to ſay, it is the equity, that every creditor had. The policy, 
upon which theſe caſes have proceeded, is very proper: but I have 
great doubts, whether the equity will be ſufficient to ſhield Jratl 
Levi from this groſs fraud by prevailing upon a creditor to join 
in this tranſaction. It is ſaid, this is a middle caſe: a creditor ad- 


_— to be hond fide entitled to above 3000. without any injury 


\\ to 


* n Ch ancery, 


to che parties, without any intention of fraud, but merely i in order 
o conceal the eireumſtanęe of the extent of his demand, conſents 
to put himſelf down at only I 500 U.: : is there any policy, after all 
the other-creditors; are paid their full compoſition, to permit Levi 
10 ſet up this groſs fraud upon his part? I think, I ſhall pauſe 
much, before I hold, that the policy goes to the extent of permitting 
him to ſet up ſuch a rule in ſuch a caſe. It would extend the 
principle beyond any of the caſes. Wt Ikinſon v. Neville and the 
ae caſes of that kind are very diſtinguiſhable. There Willinfon 
without any fraud, but merely to make Neville's ſituation appear 
better, at his defire gave in a falſe account of his demand. 
Mr. Robinſon's intention being to ſet his ſon free from all de- 
mands, that preſſed him, permitting the creditor after the marriage 
to ſue would be to undo the object of the inquiry. It was abſo- 
lutely neceſſary to give the Particeps criminis relief, or you injure 
other parties. The father would marry his daughter to a man, 
whom he ſuppoſed worth 20,0007. but who i in reality, was worth 
only 10,0004, tba | | N 


. . * " 4 * 1 , * 4 
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It appears to me, that Prarit's truſt is not ſatisfied. He bas 2 
right to inſiſt upon what he agreed for, before the defendants re- 
celve the compoſition | upon the remainder * their debt beyond 
the ſum iu the ſchedule, : 
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Thereſbre let the bonds * delivered up to be 4 nkattef wal 
let the Mifter take an account of all the effects coriveyed to 
Mordecai' Levi as truſtee, and inquire, whether the ſeveral truſts of 
the deed are fatisfied : 'and it appearing, that the defendatits Scott 
and Stonthewver have been. paid the full-compoſition upon their 
ſcheduled debt of 15 371 165. let them be reſtrained from putting 
in ſuit the promiſory notes, till the account is taken, or till farther 
order: but if it ſhall appear, that after ſatisfaction of the ſeveral 
truſts of the deed except as to [Fart and Mordecai Levi there 
ſhall be-ſafficient to pay the [compoſition upon the debt admitted 
to be Bond fat due to the ſaid defendants, reſerve tlie queſtion, 
whether they ſhall be entitled to the 8 of the faid notes 11 
aſter wn ry» and 2157 r ase! 
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' BARCL AY. v. WAINWEIG Hr. 


" ATRAM aint e cds his will, Jated the 1 . of 
March. 1777, added the following. 8 dexring the 
fare diene and atteſted by the ſame witneſſes: 


4 1 codicil to be added and 1 as part of the laſt will and 
<. teſtament of me Latham Arnold of Meregate ſireet London, to- 
6, bacconiſt, I give and bequeath to the Reverend Mr. Picard 20! 
and to the Reverend Mr. Dean and Mr. Taylor 100. a- piece fo 
mourning; and I direct the ſaid legacies to be paid immediately 


after my deceaſe; and I give to Fo oſeph Dean my clerk 200l. pro- 


40 « vided he continues in the ſervice of my executors, till my affair 
« are ſettled, over and beſides what may be due to him at my 


40 death, and the ſalary, he may be A euved by my executors; and 
& 1 give t to Wi liam Hat Mon my footman mourning and 100/, to 


= James Bickford my coachman mourning and 4ol. and to 


« Elizabeth Holmes mourning and 100/. the money legacies to be 

< paid.to the laid William Hai Hon, aner Becher and Elizabeth 
« Holmes, if they ſhall reſpectively continue in the ſervice of my 
5 family one year after my deceaſe ; 3 and I give to my maid ſervant 


Wl. Martha Norton 51. for mourning and 20d. and to each of my 


< three other maid ſervants, who ſhall have been in my ſer- 
7. Jie ino years at my deaths; 5/: arpiece for-mourning, and, if 
they ſhall ſeverally continue in the ſervice of my family one year 


1 2 155 my deceaſe, 10 l. a- piece; and I give to George Gamon my 


* gardener 51L for mourning, and 100. to be paid him immediately 
tg after my deceaſe ; and1 giveto Mary Brown of Warwick-lane an 
4 annuity of 2010, during her life, to be paid her quarterly in neat 
money, and I give to Peter Stevenſon the elder and Thomas Steven- 
% fon 201, a-piece, if they reſpectively ſhall continue in the ſervice 
of my family one year after my deceaſe; and I give to William 
% Prigſ 100. if he ſhall continue in the ſervice of myſelf or my 
04 family two years after the date of my will; and I give to Miſs 


| ” Careleſ of . Birmingham 1001. to be paid imme istaly after my 


« deceaſe; and to Mr. Goodman. of Deptford.go!.,and. it he ſhall 
< die in my lifetime, I give the ſaid 501. to his preſent wile; 
<4 and 1 give to Mr, Goodmean's eldeſt daughter 20 J. and 1 give to 
4 Mr. Scale of Macclesfield 50 l. and if he ſhall die in my life- 


io — I give the laſt-mentioned 50%. to his preſent wife; and 1 
6 15 WT» «wh 


9 31 


4. his ſon; who is in eee with him, 505 and to the-widow * 1797. p 
« of the late Witham Taylor of Stratford upon-Avon 201. and ta — 


Banciar +« 


« Rithard'Smith of Deptford 40. and I give to Mary Hewſon of ON 
« Oundle 20 guineas for a ring; and I give to Mrs. Hanſon and walcur. 
« Richard NRobinſon 101. a- piece; and to Jobn Barratt, Jobn 

4 Topps James Stalion, and to the man called Jack, who works 

at. my mills at Miic bam, 51. a-piece, if they ſhall refpeQtively 

« be in my ſervice at the time of my deceaſe ; and I direct all the 

« laſt-mentioned legacies to be paid immediately after my death; 

« and 1 give to John White and Peter Fefſup mourning ;. and I 
« .zlſo give them 101. a-piece, if they ſhall reſpeQively continue | 


in the ſervice of my family one you after my death.“ 


Gel, dad the "th of Wer 1778, aligſted ly tawo wit- 
"fer; A codicil to be added to and taken as part of the laſt 
4 will and teſtament of me Latham Arnold of Nee 
q London, tobacconiſt, bearing date the 15th of March 1777. 
After ſeveral directions relative to carrying on his trade for the 
benefit of bis grandchildren the teſtator proceeds thus: Alſo, 
« I give to the Reverend Mr. Brown of Hampſtead, the Reverend 
p Mr, Tayber, and the Reverend Mr. Deane of Huddleſcough, 101. 
ar piece for mourning; and to Mrs. Sumner and Mrs. Nelſon | 
20 guineas a- piece for mourning; which legacies I direct to be 
4 5 immediately after my deceaſe. I give to Jo/eþb Deane. 
* .my.clerk (who is now in my ſervice at 1007. a year) the ſum, 
« of 100. For mourning, and direct, the farther annual ſum off 
“100 /. to be paid to the ſaid Fo/c zþh Deane ſo long as he ſhall 
continue in the ſervice of my executors and the ſaid Martin 
<4 Pearker, beſides his preſent ſalary; which annual ſums of 100“ 
and 100 /, to the ſaid 7% hb Deane I declare ought to be, and 
it is my intention ſhould be, paid in the firſt place out of the 
* Profits: of the trade at large, before any diviſion is made of the 
« profits thereof; and I give to Mr. Samuel Waterman 100 l. in 
addition to the legacy given him by my will. I give to Mr. 
Miles Penfold. 20 guiness for mourning. I give to William 
'* Hailfton my footman 5 for mourning and alſo 100/. and to 
James Beckford my coachman 51, for mourning and alſo 46“ 
and to Elizabeth Holmes 51. for mourning and alſo 100. and 
all my linen apparel; and to my maid ſervant Martba Norton 
; * 51. for mourning and alſo 457. and to my now cock at Hamp- 
* flead l for mourning and alſo 1 $1, and to William Prieft my 


other footman 57. for mourning and Me 10], and which legacies 
gn 24 ; to 


179% to my {aid rl are A to 5 5 auld to nem, provided ti 
— are in my ſervice at the time of my death; and I give to m 
BAT 
v. * two other maid ſervants 10/.' each, provided they ſhall haye 
— « lived in my ſervice three years previous to thy death; and 
0 give to George Gamon my gardener 5. for mourning and 30, 
4 and I give to Mary Broten of Warwick-lane an annuity of 20. 
« during her life, to be paid her quarterly in neat money; and! 
“ give to Peter Stevenſon the elder and Thomas Stevenſon zol 
a- piece, if they ſhall reſpectively continue in the ſervice of my 
family after my death; and I give to Miſs'Carelc/7 of Birming- 
ham ioo. and to Mr. Goodman of Deptford 501. and if he ſhall 
« die in my lifetime, I give the faid 50% to. his preſent wife; 
« and I give to Mr. Seale of Macclesfield ol. and if he ſhall de 
in iy lifetime; 1 give the ſaid 500. to his preſent wife; and ! 
give to John Smith of Brickhill 551, and to his ſon, who is in 
«« partnerſhip with him 75/. and to the widow of the late Fillion 
« Taylor of Straiford-upon- Avon 201. and to Richard Smith of 
« Deptford 50 l. and I give to Mary Hewſon of Oundle 20 guineas 
« for a ring; and I give to Mrs: Hanſon and Richard Robinſon 151, 
« a-piece; to the man called Fact, who works at my mills at 
cc 5 10 J. which three legacies laſt mentioned are to be paid, 
rovided ſuch legatees are reſpectively in my ſervice at the 
« time of my death; and I give to Peter Teſſu up 5 J. for mourn- 
« ing and alſo 35 if he ſhall continue in the ſervice of my 
4 family after my death; and” I give to Jobn Bate of Sand- 
« houſe near Brickbill gol: then aſter a diſpolition of ſome ſtock 
the teſtator added, © and in all other reſpects, which is not varied 


* or altered by this codicil, 1 OF: and n. ny laid will.” 


ana Fades was one of the executors; and a legacy of 
6001. was given to him by the will. The bill was filed to have 
the truſts of the will carried into execution; and the queſtion was, 
whether the legacies given by the codicil dated the 7th of De- 
cember 1778, to the ſeveral perſons, who were legatees under the 
former inſtrument, were additional, or were Lubſlituted for the 
* mT 84 that intrument? | 


Mr. Ligd and. Mr. Richards for the plain 5 Mr. Graham 
and. Mr. Finch far the legatees. referred to Allen and Callow, 
ante a8g9, and the caſes, there cited, as to the general rule, that 
legacies to the ſame perſons by different inſtruments are additional, 


2 to be controlled by tha internal 8 chat a were ſub- 
* | 1.4 Kitution 


J 


Kitts in Chancery, 5 


Hitution was intended. As to the particular circumſtances of theſe 
inſtruments the plaintiffs obſerved, that the legacies were given 
{or the ſame cauſe in both, and that the particular direction for ac- 
eumulstion in favor of Mauterman afforded a ſtrong inference 
againſt it as to the reſt. The legatees relied on the difference of the 


Finch ſtated the caſe of Foy v. Fog (a) from the brief; but ſaid, he 
could find no minute of the decree, By the brief it appeared, that 
the teſtator by his wilt gave to Doctor John ebb the ſum of 200/. 
2s a ſmall token of veneration and eſteem for his many amiable 
rinves and great and public ſpirited exettions: by a codicl dated 
the 14th of Auge 1783, the teftator ſays, Being uncertain, whe- 
« ther I have remembered certain perſons in my will in the man- 
« ner I wiſh I therefore give to Dr. Jobn Jebò the ſum of 400 /,, 
« upon condition I have not left him ta that amount by my 
« will;“ and he gives much the ſame reafans.: then by an inſtru- 
ment, dated at Cuen in Normandy the roth of December 1783, © I dg 
« make this as my laſt will and teſtament?” then after giving to 
Brand Hollis, who was his executor by the former will, (5) he 
ſays „J likewife give and bequeath and beg the acceptance of 400/. 
* to Dr. John you as a a fmait token and n of my anal 


The Maſter of 0 Rolls ered it to the Maſter to enquire, 
whether the ſeveral perſons, legatees by the firſt codicil, to whom 
no legacies were given by the ſecond, were dead or not in the 


ſervice of the teſtator OR GE GOT PRs and ſhe 
fact was aſcertained i in the alrmativs. 


3 


Mats ** Rolls—The 40 upon which I directed the in- 
quiry, is now aſcertained. There is no doubt, that the ſecond 
codicil is intended throughout and entirely as a ſubſtitution. It js 
now too late to deny, that it is ſettled, and acquieſced in as a rule of 
the Court, that fmpliciter and prims facic two different inſtruments 
giving legacies, whether of the ſame or a larger, amount,. and 
more particularly of a different ſpecies, ſhall be held accumulative 
and not a fubRitution. That was determined in #elcy v. Hatton, 
I Bro. C. C. 391. u. and it is too late now to diſcuſs; whether it 
Was a wiſe determination or not. Great pains were taken in it; 


as eſtabliſhed : but it never was eſtabliſhed as more than a primd 


(a) to; 1 Bro, C. C. 393. . (30 A bk was left for the fam. 


legacies by the-two inſtruments to Deaze and Mis Careleſs, Mr. 


and Lord Thurlow in Goote v. Boyd, 2 Bro. C. C. 521. conſiders it 
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| fatie rule. che v. Boyd muſt determine this caſe; and ;, by 
near ſo ſtrong as the argument, that this codicil is a mere ſub. 


Cates in Chantery. 


ſtitution. Upon the circumſtances of that caſe and the evidence 
reſulting from a compariſon of the two inſtruments Lord 7 burly 
was clearly of opinion, the ſecond was not accumulative, What 
is the evidence in this caſe as to the intention in the ſecond codicil! 
What the teſtator calls a' codicil to his will, bearing date the fame 
day, ſeems little more than additions to his will. He gives ſever; 
Jegacies for mourning and rings, and to ſervants. ' By-the codici 


8 778 he gives legacies to every perſon; to whom he had given 


5445 by the former inſtrument, except ſuch. as had died, or 
ceaſed to be in that character, with reſpect to which he had given 
them legacies. The ſecond codicil gives the ſame or greater 
legacies to all except Deane; and the ſame reaſon is given, and 


the ſame object ſtated. As to rings and mourning, he gives them 


in both. But what is very ſtrong and deciſive is, that Waterman had 


a legacy by the will, not by the firſt codicil; and in the ſecond 
codicil a legacy is given to him in addition to the legacy by the 
will. If the firſt codicil operates, it is as part of the will. Then 
could he have meant every one of the others as additions ? As to 
the different circumſtances of the legacies, the ingenuity of the 
counſel could not attach upon any inſtance except as to Deane and 
Miſs Careleſs.” There they have found ſome circumſtances of dif- 


ference. It has been argued, that an annuity cannot be a ſub- 


Slięht cir- 
cumſtances 
are laid hold 
of to get 
rid of the 
rule, that 
a legacy to 
a creditor 
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the debt : 
but a little 
difference be- 
tween a por- 
tion and a 
legacy to 2 
child as to 
the time of 


ſtitution for a legacy from the different nature of the interelts. 
The only difference in the legacies to Miſs Carele/s is, that one is 
directed to be paid immediately after his death. Such a flight 
difference has never prevailed, as applied to legacies : when ap- 
plied to debts, it has been ſcrutinized ſtrictly, in order to get ri! 
of what J call a very abſurd rule, chat a legacy is- conſidered as 
meant to extinguiſh a debt (a. With regard to children it has 


been over and over decided, that a little difference between 2 
portion aud a legacy as to the time of payment ſhall not prevail 
againſt the preſumption of an intended ſatisfaction (5). That 
Angle ſlight cireumſtance of difference in theſe two legacies, boil 


' pecuniary. is not ſufficient to prevent what I conceive to be the 


paymentſhall *cJear reſult of the two codicils taken together; and | lay cou- 


nor prevail 
againſt the 

> preſum tion 
of ſatisfac- 
tion. 


ſiderable ſtreſs upon this; that where the teſtator meant addition, 
en has en it. | Therefore I think Wa n as Lord 


is” x See Chance)? $ caſe; I P. Was. a and Mr. Cox's note. 
(5) See Mr. Sander's note to Bellafis v.  Uthwatt, 1 Ait. 427. and Hinchc/ife v. Rich- 
clihe, and Sparkes v. Cator, poſt. 


L Thurlow 


"Caſesin Chancery, | 
Thurlow west in Coote v. Boyd, to hold the ſedond god a: 
ſübſtitution for the other. 


As to Foy v. Foy, i it 1 appears, there never was any, HTS 
ja it. No ſuch is to be found in the Regiſter's Book; and accord- 


ing to the ſtatement from the brief it is impoſſible, Lord Kenyon 
could have held it an accumulation; for there is upon the face of 
it an evident ſubſtitution ; therefore that caſe muſt not be again 


cited as any authority bearing upon this point. 


e 


+ LANGHAM v. NENNN. 


REVIOUSLY. to the marriage of FO Be, Mara and Elizabeth 
P Langham 2500l. 4 per cent. Bank Annuities and 15007. Old 
South. Sea. Annuities, both the property of Elizabeth Langham, 
were veſted in truſtees in truſt for Elizabeth Langham, her 
executors, r. till the marriage; and after the marriage upon 
truſt to permit Edward Mara during the joint lives of him 
and Elizabeth Langham to receive to his own ule the intereſt and 
dividends; and in caſe El:zzabeth Langham ſhould ſurvive Edward 
Mara, to permit her to receive the intereſt and dividends for her 
life: but in caſe ſhe ſhould die in his life, upon truſt immediately 
after her deceaſe to retransfer, aſſign, or pay over, to Edward Mara 
or his aſſigns the two ſaid ſeveral ſums with the intereſt then due 
for his own proper uſe and benefit for ever; and immediately 
after the death of Elizabeth Langham, in cafe ſhe ſhould ſurvive 
Edward Mara, upon truſt to transfer, aſſign, pay, apply and dil- 
poſe of, the ſaid two ſums and the intereſt and dividends due or to 
grow due thereon in ſuch parts, ſhares and proportions, and at 
ſuch time or times, and in ſuch manner and form, as Edward 
Mara by his laſt will and teſtament in writing or by any other 
writing duly executed by him in the preſence of two or more 
credible witneſſes ſhould limit, direct or appoint; and in default 
of ſuch limitation, dire&ion or appointment, then to and among all 
and every the child or children of the marriage; - equally to be 
divided among them, if more than one; if but one, the whole to 
that one. Edward Mara ſettled no property of his own. There 
was no iſſue of the marriage. Edward Mara died the 14th of 
April 1795; having made no appointment of the ſaid two ſums. 
"but by his will, dated ** 30 of April 1799, after general intro- 
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dactory words declaring his purpoſe to diſpoſe of his eſtate and 
effects, which he had or was intereſted in, but without taking notice 


or affecting to make any diſpoſition of the ſtock, he gave ſome 


ſmall legacies; and he appointed his wife and Spratt executors. 


Elizabeib Mara died the iſt of December 1795; and the bil wag 
filed by her executors, claiming the fteck as a reſulting truſt for 
her, againſt Neany, furviving truſtee under the ſettlement, and 


againſt Sprott, claiming as perſonal — of Eduard 
Mara. 


Mr. Grant and Mr. Stanley for the plaintiffs. —The will of Marg 


is not an execution of his power: Andrews v. Emmot, 2 Bro. C. C. 
207. The caſes, where a power has been held to be executed 


under the general words in a will, are either, where ſome word; 


are thrown in, which could not be fatisfied without the ſubje& of 


the power, as in Standen v. Standen, ante 2 vol. 5899, where there 


was no other real property, or where there is fomething- of a de- 


ſocription of the property: but if that is to be extended to a caſe 


ſtripped of all thoſe circumſtances, a man having a power could 


never make a will without being held to execute the power, 


tales v. Margerum, ante 299, was not the cafe of a power: but 
the abſolute property was veſted. 


Mr. Lloyd and Mr. Fohnſon for the executor of Mara.—Ac- 
cording to Standen v. Standen, the decree in which has been 
affirmed in the Houſe of Lords, it is not neceſſary to recite or 
refer to the power. The words © intereſted in“ are as ſtrong as 
„ power to diſpoſe of.” ' 


Another ground for the defendant is, that the huſband upon tic 
marriage became the purchaſer of his wife's fortune. She parted 
with the whole intereſt, and took back an expreſs intereſt. All 
beyond that is a truſt for the huſband. He could not reduce it 
into poſſeſſion more than by ſettling it. "The ſettlement therefore 
diſtinguiſhes this from the caſe of a reſulting truſt for the wife; as 
it would have en there was no ſettlement. 


Feh- Tbe laſt gement bi never aig raiſed before. The 
whole object of the ſettlement” is the wife's fortune. The on!y 
event, in which it was to be abſolutely the huſband's, has not 


happened, The proviſions in caſe of her ſurviving. clearly ſhew, 
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an appoiatment by him was neceſſary; and that it is not ap- 
plicable to executors or adminiſtrators. It is doubtful, whether 
under this power he could appoint againſt the children. 


Maſter of the Rolls. — The queſtion, I ſhall firſt conſider, ba. whe- 
ther this property paſſed under the will of Edward Mara as part of 


his perſonal eſtate ; for if it was not part of his perſonal eſtate - 


to all intents and purpoſes, I do not think, upon the caſes 
+ can be held to paſs under the power as an appointment. The 
huſband ſettled nothing: the whole ſubje& of the ſettlement 
was her property. It cannot be contended, that in conſe- 
quence of the ſettlement this is part of his perſonal property. 

By marriage the huſband clearly acquires an abſolute property 
in all the perſonal eſtate of his wife capable of immediate and 
tangible poſſeſſion : but if it is ſuch as can be reduced into poſ- 
ſeſſion by action only either at Law or in Equity, he has only a 
qualified intereſt; ſuch as will enable him to make it an abſolute 
intereſt by reducing it into poſſeſſian : but with regard to the 
former, a choſe in action, if he does not do ſo, it will ſurvive 
to the wife. By choſe in action I mean a right to be aſſerted by 
action at Law: but as to that, which muſt be aſſerted by ſuit in 
Equity, as where it is veſted in truſtees, who have the legal 
property, he has till leſs intereſt : he cannot reach it without 
application to a Court of Equity ; in which he cannot ſue without 
Joining her with him: which perhaps a Court of Law might 
permit him to do, or at leaſt to uſe her name without her conſent: 
but a Court of Equity will make him provide for her, unleſs ſhe 
conſents to give it to him. This is the wife's property conveyed 
to truſtees, If the only proviſion of the truſt was to the huſband 
for life, then to the wife for life, it would certainly have gone 
to the ſurvivor of the huſband and wife. If he had died firſt, it 
could not be contended to be his property by the marriage 
ſettlement, This ſettlement not having provided for the event, 

that has happened, Jam clearly of opinion, that as the wife . 
vived, and the hufband never executed his power over this pro- 
perty, it is patt' of her perſorial eftate. To ſay, this was his 
abſolate property, would be to ſay, all the words of this deed meant 
nothing but that after the death of his wife it ſhould be his; which 
is ſaid before, in caſe he ſhall ſurvive her. | 


As to the queſtion, whether the will is a good execution of the 


power, Andrews v. Emmot is exactly this caſe. Hales v. Mar- 
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ever was the event of Sanden v. Standen, though 1 confeſs, my 


that have been laid down in the caſes. The Lord Chancellor 


my eſtate ; 


4 is given abſolutely, without any prior limited eſtate, to ſuch uſes 


gerum was not at all upon the queſtion, whether the Power could 
be conſidered as well executed by the inftrument. 1 ſaid, wha. | 


opinion is ſtrongly in favor of the Judgment, which has been 
ſince affirmed in the Houſe of Lords, I thought, it was the pro- 
perty of Elizabeth Titebborne to all intents and purpoſes, and ag 
great an intereſt as a eme covert could have. The teſtator meant 
to give her an abſolute intereſt, and only to guard againſt it's 
going to the executors of the huſband. Approving, as 1 per- 
fectly do, of Standen v. Standen, and being much inclined to 
conſtrue the execution of powers, particularly where they are 
unconfined, as liberally as may be, I muſt conform to the rules, 


in Standen v. Standen arguing upon Andrews v. Emmot and Buck- 
land v. Barton ſhews, how they differ from that caſe, and why 
the Courts were right in holding thoſe powers not executed. 
Upon the rules, that have been laid down, perfectly agreeing with 
Standen v. Standen, and thinking, Hales v. Margerum does not 
affect this queſtion, I am of opinion, this property, over which the 
teſtator had only a qualified power, was not a fund applicable 
to the purpoſes, for which the teſtator gave his property to his 
wife; and that he did not mean to include it under the words 
and as in the event, that happened, he had only 
a power over it, it belonged to the wife, as not diſpoſed of, ſhe 
being the ſurvivor. Therefore declare, that it belongs to the 
plaintiffs as her executors ; ſhe having been entitled thereto in her 
own right, as having ſurvived her huſband. 


I deſire not to be underſtood to ſhake what I take to be the 
rule, and, I believe, has been determined; that where an eſtate 


as a perſon ſhall appoint, it would be an eſtate in fee. Suppoſe, 
this was real eſtate: is it poſſible to ſay, the heirs of the wife 
would have been diſappointed? I rather wiſh, the Court had 
taken another line in theſe caſes ; and had held, that any general 
words would be ſufficient to execute ſuch powers: but I am not 


at liberty to ſay ſo. | | 
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Mr. Stanley for the plaintiff. —The defendant from his ſituation 
not being ameſnable to the practice of the Court, the proceſs 
ought to iſſue as upon the return non eff inventus; and the Court 
will diſpenſe with his being brought up by habeas corpus four 
times. In Ayletf's caſe the return ſtating, that he was in Newgate 
for felony, Lord Thurlow made the order at firſt; then ordered 
the Regiſter not to give it out; and finally ſaid, he could make no 


PECIAL return to an attachment for not appearing, that the de- 
fendant was impriſoned for felony for three years. - 


order ; and the defendant put in an anſwer. Upon an application 
to the Court of King's Bench lately to bring up a perſon, in 
cuſtody for High Treaſon, as a witneſs Lord Kenyon refuſed it. 


Lord CHANCELLOR, —How can [I poſſibly take this as a return 
non eſt inventus ? The return diſtinctly ſtates, where the defend- 
ant is. Lord Thurlow after great conſideration refuſed ſuch a 
motion. The natural inclination would be to grant the motion. 
I rather believe, the proceſs is too long: but being eſtabliſhed, 
the general rule muſt take place. I cannot vary from it in par- 
ticular caſes. You muſt proceed in the common way. Let him 
be brought up by habeas corpus. 


— 1 


A. 
-— 


 MILDMAY v. FOLGHAM. 


B deed entered into in 1696 by the members of a company 
formed for the purpoſe of effecting inſurances againſt fire 
under the title of The Amicable Contributionſhip or Hand in Hand 
Fire Office, and by the ſubſequent” rules and orders of the ſaid 
lociety, it was expreſſed, that twenty-four directors were to be 
annually choſen out of the members or perſons inſured by ballot; 
and the directors were to chuſe truſtees from among themſelves ; 
and that the lawful acts of the directors and truſtees ſhould bind 
all the members; that the directors ſhould meet twice a year, or 
oftener, if called by five directors or any number of perſons in- 
fured to the value of 10,000/.; that a perſon. became a member 
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on being inſured in that office; and that all inſurances in the | 


office would expire at 6 o'clock in the evening of that day ſeven 
years, on which they were dated; that on the expiration of the 
property in any houſe or houſes inſured, the perſons inſured miphe 
ſettle their accounts and receive what depoſit was due to them 
from the office; and that on failure thereof ſuch houſe or houſes 
might be inſured by whoever ſhould be poſſeſſed of the Property, 
and that aſſignments of policies ſhould be entered in the office 
within forty-two days after they ſhould be executed, or elſe th, 
aſſignee to have no benefit thereby. By the 34th article of the 
deed it is declared, that in caſe of the death of any member, ng 


advantage ſhall be taken by ſurvivorſhip; but that the intereſt of 


ſuch member ſo dying ſhall ſurvive to his executors, adminiſtrator 
or aſſigns, who ſhall be poſſeſſed of the policy; and by the 36th 


article it is ſtipulated, that every thing contained. therein ſhall be 


binding on all perſons ;taking policies and becoming contributors, 
their executors, adminiſtrators and aſſigns. 

By orders made at two meetings of the ſociety on the 1th of 
November 1737 and the 11th of May 1738 reciting, that every 
inſurance becomes void at the time, when the property of the 


perſon or perſons inſured expires, it was ordered, that on apply- 


ing at the office and declaring their property in the houſe or houſes 
inſured to be expired all-perſons may have their accounts adjuſted 


and the depoſit due at that time paid to them; and that in caſe 


they do not make ſuch application nor aſlign their policy or 
policies to the ꝓerſon or perſons having the property of the houſe 
or houſes inſured, ſuch perſon or perſons being poſſeſſed of the 
property may inſure the ſaid houſe or houſes in the ſaid office 
notwithſtanding the time, for which the inſurance by the former 


policy or policies was made, be not expired. 


According to the ſaid deed of ſettlement and the ſubſequent 
rules and orders, when a perſon becomes a member, he pays down 
a groſs ſum, proportioned to the ſum inſured, by way of depoſit 
for the whole term of ſeven years, and a premium upon the fun 
ſured proportioned to the riſk ; and upon payment of ſuch de- 
poſit and premium and ſubſcribing his name to the deed he te- 
ceives a policy under the hands and feals of three of the truſtees; 


BY 
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In May 1789 Judith Tucker: duly infured for 1200 J. at the 


aid office three houſes in the city of London, of which ſhe was 
ſeiſed in fee; and à policy dated the 20th of May 1789 was 


executed to her in the uſual form, ſtating, that ſhe had agreed to 


become a member of the ſociety, and had paid 11. 47. as a pre- 
mium and 60. as a depoſit for inſuring the premiſes for ſeven 
years from the date thereof, three of the truſtees appointed the 
directors to pay according to the ſaid deed and ſubſequent rules 
and orders to the ſaid Judith Tucker, her executors, adminiſtrators 
or aſſigns, the ſaid ſum of Cc, and at the expiration or ſooner 
determination of the policy. to repay to the ſaid Judith Tucker, 


her executors, adminiſtrators or aſſigns, the balance of the de- 


poſit ; and it was declared, that when any aſſignment of the 
policy is made, ſuch aſſignment ſhall be entered in the office 


&FI.\ 
. 


- MitoDwaYr © 
. 


Fot ona. 


books within forty-two days, or elſe the aſſignee ſhall have no 


benefit. 11 


Fudith Tucker died the 25th of November 1794, having by her 
will appointed Martha Pinfold executrix. The houſes inſured 
deſcended to the heir at law, The policy was not aff igned. f 


On the 3d of Mas 1796 one of the houſes was burnt. The 


directors refuſing to pay upon the * of the neck he 
— the bill. | 


Attorney ROY: Mr. M ansfield and Mr. Stanley for the 
plaintiff. —The queſtion is, whether the executor 1s not a truſtee 


of all future profits; to be indemnified certainly by the heir 


againſt all future loſs. There is no proviſion for the death of the 


inſured. If they 1 mean that by the words © on the expiration of 


the property in any houſe or houſes inſured” it is not an ac» 
curate way of expreſſing themſelves. It muſt mean expiration 
of the property by time or alienation. It does not follow, that, 


becauſe the executor is entitled to ſettle the account and receive 


the balance, the intereſt of the party muſt expire at his death, or 
that the owner of the real property ſhall not have the benefit of 
the inſurance through the executor, The perſon, who has the 
houſe, muſt have the benefit of the policy ; which is annexed to 
the houſe, Upon the conſtruction of the defendants there never 


can be an jnſurance for ſeven years (which is the plan of the ſo- 
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ing liable to be interrupted by the deith of the inſured, if he die, 

inteſtate, or does not give his real property to bis executon 
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Tord Un ELLORA. It is i inidolfible to make the exe. 
cutor a truſtee, It ſeems to me perfectly clear upon the plan of 


this ſociety, which was formed 'in 1696, that it is not like the 


other inſurance offices fince eſtabliſhed; but that it is a perſona 
contract, not connected with the real property, not affecting the 
real property. No perſon can have the benefit of the policy 
but the perſonal repreſentative; with whom they make up the 
account; and who is entitled to the dividend. The heir is liable 
to no loſs. He might have come in. He had an opportunity 
of coming in. The article is very intelligible and conſiſtent, 
The foundation i is a partnerſhip between the different perſons in- 
ſuring each other in a ſociety eſtabliſhed upon a contribution; 
by which they mutually engage to each other to anſwer all loſſes, 
any one of them may incur. You cannot make a partnerſhip 
for yourſelf and your heirs: but you may for yourſelf and your 
executors. Then it ſuppoſes, that the intereſt in the partnerſhip 
muſt be connected with the intereſt in the property. If it goes 
from the executors, the perſons coming into the property muſt 
come into the partnerſhip. If it continues with the executor; 
no benefit! is taken by ſurvivorſhip: but the intereſt ſurviyes to the 
executors, I have a ſtrong recollection, that with regard to this 
particular inſurance office the point has been decided; thovgh | 
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cannot bring t to my mind the caſe, 
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Your Ree deviſed all his teal eſtates (except a farm called 
Holmer) to truſtees, to hold to them and their heirs to the ule 
of Thomas Reade and William Vanderflegen for 500 years; and 
ſubject co that term, to the uſe of his grandſon John Reade, 
ſon of the teſtator's ſon George Read, for life: remainder to truf- 
tees to preſerve contingent remainders; remainder to his firſt and 
other ſons in tail male; remainder in the ſame manner to the teſta- 
tor's daughter Martha and her firſt and other ſons in tail wale, re- 
mainder to her daughters as tenants in common in tail; remainder 
to his. ſon Jobn Reade for life and his firſt and other ſons in tail 
male; remainder to his ſon Thomas Reade for life and after his 
deceaſe to the heirs of his body; 3 remainder to his. own Na 


hi 1 

eirs. 
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"The truſts of the term were to raiſe out t of the real eſtate the 
ſum of. 20001. to be applied i in diſeharge of a bond entered into 
by the teſtator and his ſon Thomas for the benefit of his ſon Fohn 
upon. his marriage ; and the teſtator thereby declared, that. the 
ſaid ſum of 20001. ſo ſecured by bond together with 2000/. 
which was ſettled upon his ſaid ſon Jobn on the firſt marriage of 
the teſtator, and which was paid to his ſaid ſon on his marriage, 
ſhall be in Full for the portion of his ſaid ſon John; and upon 
farther truſt to raiſe 3000/. to be applied in diſcharge of the ſum 


of 3000, which, by the marriage ſettlement of his fon . Thomas 


the teſtator covenanted ſhould be paid within a limited time after 
his deceaſe; and it was declared, that the ſaid ſum of 3000. to- 
gether with the ſum, Which by the ſaid ſettlement he agreed to 
pay and had paid to his ſaid ſon Thomas, ſhall be in full for the 
portion of his ſaid ſon Thomas; and upon farther truſt to raiſe 
ooo. to be paid to his daughter Martha within three months 
after his deceaſe, and I 2004. to be paid to his grand-daughter 
Martha at the age of twenty-one, or marriage, with a direction 
fot maintenance; provided, that if ſhe ſhall die without leaving 
iſſue, before her {aid portion of 10000. ſhall become payable, the 
ſaid portion ſhall ſink for the benefit of the perſon or perſons en- 


titled to the freehold or inheritance of the premiſes charged there- 
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in a will to 
raiſe out of 
real eſtate ſe- 
veral ſums ; 
of which 
ſome were ſe- 
cured by the 
teſtator's 


bond and co- 


venant : the 
intention be- 
ing to give 
them as por- 
tions out of 
the land; not 
as debis or 
legacies, the 
perſonal 
eſtate is not 


applicable. 
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Caſes in Chantery. , 


The teſtator then gave the farm called Holmer to his daughter. 
in-law Ann Reade during her widowhood; and after her deceaſe or 
marriage, or in caſe ſhe ſhould not releaſe her right to a diſtriby. 

tive ſhare of the perſonal eſtate of the teſtator's late fon George 


Reade, he deviſed the ſame. to the uſes expreſſed concerning the 


other real eſtates. As to all the reſt and reſidue of his good, 
cattle, chattels, ready money, debts owing, ſtock in huſbandry and 


NF rſonal eſtate, whatſoever and whereſoever, not before diſpoſed | 


of, his juſt debts, legacies, funeral and teſtamentary expences, 
being firſt paid and diſcharged, he gave and bequeathed the ſame 
to his executors Coventry Litchfield and oſepb Morden in truſt 
for his grandſon John, Reade, his executors and adminiſtrators, 
till he ſhall attain twenty-one, and to ſell and diſpoſe of the ſame, 
as they ſhall think moſt conducive to. the benefit of the truſts 
repoſed in them, and to place the money ariſing from the ſale at 
intereſt for the benefit of his ſaid grandſon; and as ſoon as he 
ſhall attain twenty-one, to pay and deliver all ſuch reſidue of his 
perſonal eſtate and the intereſt and increaſe thereof to his ſaid 
grandſon for his own uſe ; provided that in caſe his ſaid grandſon 


ſhall die before the age of twenty-one without leaving male iſſue, 


then he gave all the ſaid reſidue of his perſonal eſtate and all the 


unapplied intereft and increaſe thereof to ms daughter Martha 
1 her Nr e. | 
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The bill was filed by the teſtator's grandſon Jobn Reade pray- 
ing an account of the perſonal eſtate, "debts, & c. and that the 


perſonal eſtate may be declared exempt from the debts and le- 


gacies, or ſuch of them as are charged on the real eſtate in ex- 
oneration of the perſonal eſtate; and that a ſufficient ſum may be 
raiſed out of the real eſtate, to diſcharge ſuch debts and lega- 


cies, and that the perſonal eſtate may, be laid out for the benefit 
of the infant plaintiff. | | 


Attorney General and Mr. Stanley for the plaintiff. rbb eſe. ſums 
muſt be raiſed out of the real eſtate. . They are given as portions 


out of the real eſtate ; not as legacies. The 2000/7., 3000 l. and 


10007. are called portions.” The direction, that if the teſtator's 
grand-daughter Martha dies, before her portion of 1000. be- 
comes payable, it ſhall fink for the benefit of thoſe entitled to 


the freehold or inheritanee of the premiſes 9 therewith, i 


a ſtrong circumſtance. yt 
| _ Solicitor 
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din Gena; Ar. Biohords and Ar Cox for. the, defend 2. 
dere Te made 6e lick dem in abe tote t Narguhe w. Bebarkfom, nas 
Bands 30, has ben adopted ever Since ; that you maſt find 4 * * 
manifeſt intent 40 d hange the perſonal eſtate. I Fell v, Fell mare, 
Six Thomas Fm prefaced hie decree by ſaying, the: perſpnal 
elta was given. at's: ſpoci e legacy. To exempt it from payment 
of debts it wust he ſo given. It is extraordinary to ſuppoſe, the 
galistor intended the real eitate, which be has deviſec in ſtricc 
ſattle ment, 40 de ineumbered for the fake of giving his grand ſon 
dec. Hu gives the: parfonal aſtae, his dehts and legacies be- 
ing firſtdifcharged; It was never yet held, tat bochuſe 3 fund 
is — — dhe perſonal; aſtate hall be ex- 
onerated from that, to which it would otherwife be ſubject. 
All the cafes, particularly The Due of Adncafter v. Mayer, 1 Bro. 
C. C. 454. are againft the exemption (a). The _ "a 
3000!. are ppqueſtionably; Juſt debts. WIS , 


are clearly tegacies. The he charge upon the real eſta 0 
. th pomet i es Ia. | 5 
P 
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dard a tain oe thee fame were 19994 . 
ide (und; os lee Bedlelatiied Sun. «MA b eee | 
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bare «Nabliſbac; are not zo be (Fhakes No queſtion: of : thet 
bind ariſes; here. No doubt, ahe-parionsl echte is net exempt Gm ca 
from debts. The fingle queſtion- is, whether hefe dumme acourred be manidel. 
1. dhe toftztor to. be ;claſed. amoue; bis debts; or whether he 
cophidered them. as u proviſion for his family; The will ganfils = 
of two pants; firſt, a Imitation of reg eſtate in ric Semen 
he creates upon that a term of , 560 rears: that derm he Makes in 
his contemplating the ſubje of a ſettlement in bis family, The 
Welt ſon had n his marriage xeogived 200g7.: 24904 more 
his father ſecurgs 36. him by band. He. genfdess that 4009! a3 
char ſon's pagtiong; and provides for dt gue of this term. He 
toes the ſame as 1p Bös ſpn TÞarge. He gpnliets both Sheſe a5 
dle partiang, he bad ſettled; act; wing completly Jdilaharged 
chaſe portions. Fe then. gings 59094, 40 bis dajlghtar Maithe, 
e ip 3 grand-wlavehycr ; and al thele ſums he configers | 


Ge Gray'v, Minnetbo/je,” hte 103; and e Wl Glee and he e 
collected by Mr. Cox, JP. Fill, 325. 
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Caſes! tdEhnnates: 


as that diſtribution of kis real property, which he "thovght ft © 


make among his n Then coming to his perſonal eſtate he 


leaves that as a general fund for his general debts and legaciez 


P but there is àn anxiety, that his perſonal eſtate ſhall accumulate 
for his grandſon: Jobn Reage at the age of twenty-one: in caſe he 


ſhould not attain that age, or leave iſſue the teſtator ſubſtitutes his 
daughter Martha; and there is a very anxious intention, that tj, 


L ccumulation of the perſonal eſtate ſhould: go to the perſon, who x 


Rolhk, 
Fub 14th. 
«3th. 21ſt. 
zift, 
A regiſtered 
conveyance 
of premiſes 


In 
For valuable 
confideration 
eſtabliſhed 
againſt a 
prior deviſe 


Not ' 
ed 3 evi-. 
dence of no- 
vice, Which 
ought $O 
and aſſigns, for ſixty=one years under a rent of tof. a- year, pay- 


actual fraud, 
not being 
Lafficient. 


the age of twenty-one would take the principal. I have no an 


ner of doubt about the intention: He neither claſſet theſe ſums 
among his debts nor his legacies ;-butconfiders them as the portions 
of theſe children. ade rs = de raliſed out of the _ . 
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oa tenant i in a tal of cortain howfos bn Bll may 
frireet, and Seven: ſtar- court, Old-firect in the county of Mid- 
algſer, under the will of Robert Long, dated the ad of July 1731, 
by indentures of leaſe; dated the 20th of 'Ofober 1785, in con- 


ſideration of a houſe having been built on part of the premiſes 


by Daniel Hands under articles, dated the 5th of May 1784, and 
in conſideration of a fine of 20. and the fents and cove- 
nants entered into and reſerved,” demiſed the* ſaid ground and 

newly erected houſe to Daniel Hinds, his'exectitors, aUniiniſtrators 


able to Edward Folland,” his heirs” and "aſi Stis- This leaſe was 


regiſtered according to the Statute 20 Anne | c. 7. upon the 27th of 


Ofober 176 5. By deed poll indorſed upon the leaſe and dated 


the 24th of 'Febrivary 1785 "Hand? in conſideration of 30o/. 


aſſigned to William Lovedayz ho upon the 18th of January 1790 
in conſideration of 3000. aſſigned to "John Palmer.” 'Upon the 


27th of January 1790 the premiſes were put up to auction; and 
Wi lian Stainbridge was declared the beſt bidder at 2700 185. 


and paid 2 depoſit of 504. On the zd of February 1790 the 
 afſignments from Handi to Lovcuhy and from Loveday tg Palmer 


were regiſtered; By indenture, dated tlie gth of Pibruary 1790, 


reciting the ſale, Palmer aſſigned to Stainbridge ; under which 


aſſignment he was in poſſeſſion. That deed. was. regiſſeres on the 


27th of February. | : ett Welt 28 | 
12 | * 12 111 1 
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Caſes #1-Chaneery, 92 479 
A Edibird Jolland, Sophia. Jolland an infant, 1797 
kis only child, brought an ejectment, claiming under the will of . 
Robert Long as iſſue in tail: but that will not having been regiſter- 2 
ed, the plaintiff was nonſuited. She then filed the bill; charging ape 
notice to Hands. previous to the * and alſo to e pre- . 


vious to his becoming entitled. . IG | | 


The actin by . anf ſtated, that be purchaſed the ſaid 
| leaſe,” which together, with the ſaid ſeveral aſſignments is in his 
cuſtody, and Which have been all duly regiſtered, at a public ſale 
by auction on or about the 27th, of January 1790 for 2701. 18s. 

without any notice from any other ' perſon « of the exiſtence of any 
claim in any perſon whatſoever ; and he ſubmitted, that, as he 
purchaſed: the premiſes at a public auction for valuable conſideration 
without any notice of the exiſtence! of the plaintiff's title or of 
the ſaid deviſe or, will, when he paid his purchaſe money, the 
fame i is void. He does not know or believe, and was never in- 
formed, that previous to the granting the leaſe Hands, or the, per- 
fon, to whom it was granted, had any notice; and believes, 
he had no notice or intimation or reaſon to believe or ſuſpect, 
or that he did in fact believe or ſuſpect, that Robert Long had 
made ſuch Will. or that Amer e was entitled under the 
notice or intimation to that 
eleck; on the. 8 - wy deferidens believes, that he had no 
ſuch notice or ſuſpicion ; ſince if he had any ſuch notice or 
intimation,, he would not have taken a building, leaſe: but the 
defendant poſi tively denies, chat this defendant previous to his 
paying his ſaid conſideration. money upon the purchaſe. of the 
aid leaſe bad any notice whatſoever, or the moſt diſtant intimation 
to thatzor the like eſſect; and he ſubmits, that as Zdward Jolland 
pretended to be ſeiſed in fee, and was in poſſeſſion at the time of 
executing the leaſe, and as the leſſee and the meſue aſſignees 
paid valuable conſideration ag well as this defendant, and all the 
deeds. were regiſtered, and this defendant had no notice, intimation 
or ſuſpicion, of the plaintiff's alledged title or claim previous to the 
execution of the aſſignment and payment of the conſideration 
money, or of the exiſtence of any ſuch title as the complainant ſet 
up, and having duly paid the xeſetved rent, and expended con- 
ſderable ſums in improvements, and as the will of Robert Log 
gt a * n n will not ww 
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Tue evidenes of notice was te the following ee: 


© Briyfitld, bock keeper” to ie" Gita Wilber, aides 
that the wife of the defendant about the beginning of T790 told 
the deponent in the preſence of the defendant, that Mrs. uin 


(mother of the plaintiff and cow Mrs. Colton) had that day been 


with the defendant, and deſired him got to have any thing to do 
with the eſtate; for that it belonged to her daughter; and the 
perſon, who was about to diſpoſe of i it, had 6e right to. fell; ang 
the Jefendant and his wife aſked the deponent, whether he 
thought the defendant would be ſafe j in purchaſing the eſtate 


at ati auction: the deponent laid, he thought, the defendant 
would be fafe, If he durch it at an auflloa. | 2h 


Y: 


4 


- Eltedboth Himub, Adee of Did Herd, fates the leaſe to 
W tid that he bulle a dwelling hoteſe; and he and 
this HE Rved a the houſe; add the Gerdgent from) Ude to time 
paid the tent bu behalf of her huſband” to Edward Yollard for 
aban's feat or ipwards; after which the paid it to the agent of 
Joſtph allow, 16 mh Nuit Mud mortguged it, till the file 
6 Saindridge. lands previods uo the Waſe"to him and to the 
bullatty the beuſe itifortned the deponent, chat he and Branſcomde, 
a'brolier; had been to Docter Commons,” atid Had there read the 
wil of the perſom, under whom Bdivard Follond elilmed the 
efaic; and he and Branſtombe were well ſatisfied with the title. 
About ne Years” ago Hatitls was ſentenced | to be tranſported to 
Botany Bay; where he diedl. A fhott fine before that Tentence 
Lovellay, hoc ' deceated, out ef frlendmip to and to ſecure 
the ate for the benefit ef the deponett procured an aſſignment 


from Blends ; Which was afterwards executed by Hands in New- 


Far, and executed bor the benefit of the depbnent; and Loveday 
never paid any conſideration. The deponent detivered the leaſe 
© an attertey for the purpoſe ef Having the aſſignment pre- 
pared; and che aigninent and the leaſe were afterwards delivered 
do the depend, and continued in her polſeſfion for fome time. 
She aſterwards borrowed of Palmer 19% Vyt. and defivered the 
afliganieut and ' leaſe as a ſvatiry-j aud abort four or fire 
monte ifrerwards, the ſaid 17d. 192. Wen remaiting due to 
Haber, be prevailed upon the depohent to have the eftare ſold 
by aution und it erus fold accordingly M the aid Houſe, where 


the deponeat Wel, aud was purchaſed by Srambricgr for 270). 


18. Hands had expended 300. upon the premiſes ; and ſome 
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Cafes" in ch antery. 


time Mia he fale Moor ſman told the deponent, he would have 
given 500%! but four or five months after wards at a meeting be- 
tween the deponent, Palmer, Stainbridge, and Morris, an attorney, 
the d received 700. part of the purchaſe, and all, ſne ever 
got. A day or two previous to the auction Stainbridge came to 
che 'deponent's houſe,” and told her, Mrs. Colton (formerly Mrs. 
Folland) had been with im and informed him, that the title to 
the ſaid leaſe of the ſaid eſtate was not a good one; and therefore 
ſhe thought, it would not be right for him to purchaſe ſuch eſtate; 
and that he told Her, that if he had a mind to purchaſe the ſaid 
eſtüte and rum the riſk, it was nothing to any one. Previous to 
the auction the deponent went by Stainbridge's deſire with him 
to the houſe of Morris; when Palmer produced the leaſe, and 
aſſignment; and Merris reading them told Stainbridge, that if he 
purchaſed bop eſtate, be (Morris) would indemnify him. 


Elizabeth N. Neale Hoes: that a few days previous to the 
ſale Anne Jolland called to Stainbridge, as he was paſſing by the 
door; and told him, ſhe heard, he was going to purchaſe the ſaid 
eſtate; and therefore thought proper to inform him, that the title 


thereto was not good; upon which he appeared e and 
| * 14 TE "ue went 4 64 27751 


ui, evidence was confirmed by Samuel Put. 


"Shipman, an  auQoneer, depoſed, that he was 8 to by 
Palmer in 1789, to ſell the eſtate ; but from ſomething, that 


appeared. to him upon reading the deeds, and alſo from the 


report, Pk a 00nd, title could not be made, he declined being 
concerned. 
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N oung depoſed, that, immediately after the 1.3 bs was preſent 


at a public houſe, and Tead the leaſe to the parties preſent ;; and | 


ſome doubts ariling : as to, the tle, Palmer promiſed, to indemnify 
$ ainbridge. 
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Ann' Colton, mother” of the plaititiff, depoſed, that e 


Tolland was in 1785 generally reputed owner as heir 1 in tail under 
the will of Robert . She has heard him fay ſeveral times, 
he was ſo entitled. In 178.1 5 Edward Jolland ſhewed Hands a 
copy of the ſaid Will; and he was fully appriſed and acquainted 
with the nature and extent of the title; and in the ſame year 
* Vor. III. 68 Handi 
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Caſes: in Chancery. 
Hands: told Jolland, that. be had been with Mr. Huſſey or Though 


to Doctors Commons, and * ſeen the 1 will a0 was 0 
en * * title. Nd N * | 


This 3 ee, 1 hs ang Fang as M Neale nod 
Piet of her converſation with Stainbridge, when he was paſſing by 
the houſe; and ſaid, that the day after the ſale ſhe went to his 
houſe; and in the preſence of Oliphant told him, that a good 


title could not be made to the ſaid eſtate z and added, that as her 


huſband was dead, ſuch eſtate had come to her child; and there. 


fore ſhe requeſted, that he would not have any thing to do with 


the ſame: he ſaid, he would do as he thought proper. 


Oliphant depoſed, that to the beſt of his recolleQion and belief 
no converſation paſſed between him and Stainbridge or between 
Stainbridge and any other perſon in his preſence I. the 


eſtate. in eben. 


Mr. Piggott fir the Maint gc and all, ho tim under 
him, were bound to look to the title of the leſſor; and can have 
no better title, than he could give them. The validity and du- 
ration of the leaſe muſt depend upon his power to grant it; and 
they who took it, were bound to inform themſelves of the extent 
of his power. Every purchaſer is bound to look to the title of his 
vendor ; and cannot plead ignorance of that, which, had he look- 
ed, he would have known. The fact of the vendor's poſſeſſion 
cannot juſtify the vendee in treating with him as tenant in 
fee-fimple without requiring title deeds,” abſtracts, or any other 
evidence of his title. Either the purchaſers have not looked to 
the title of the vendor, and have not fulfilled the obligation to in- 
form themſelves, but have purchaſed in the dark and at their peril, 


or they cannot be ignorant of the plaintiff's title. They do not 
| alledge any attempt to inform themſelves, and that the in- 


formation, they ſought, was withheld ; nor do they offer any 
excuſe, No papers to evidence the title were required. Had the 
purchaſer inquired about the title, the vendor muſt either have 
forged a title, or have ſhewn the will, which would neceſſarily 
have diſcovered - the plaintiff's: title. If a grantee or deviſee in 
tail by avoiding to regiſter the deed. or will creating the entail, 
and finding a purchaſer, who will take a conveyance in fee from 
him, and regiſter it without locking farther or e a ſingle 

g ' | queſtion 


a" 5 in 'Ehalittty. | 


dello Abdut its Tight to ; make ſach conveyance, 'can Nee the 
utiborn iſſue of their title ber "formam doni, the conſequences of 
ſuch a fanſation and ſo new a mode of conducting a purchaſe 
are very / extraordinary and important. A tenant for life in poſ- 
ſeſſion, "with Temainders to feme coverte, infants, or perſons not 


in eſſe,. may upon the ſame principles and by the ſame means 
effet the ſame purpole. Can that be the true conſtruction of 


the Statute? According to this doctrine the tenant in tail or 


tenant for life in poſſeſſion has an intereſt, in omitting, to regiſter ; 


and by { ſuch omiſſion the former can effect all, he could effect by 


fine and recovery, and the latter, what he cannot effect by any 
other means. I agree, if two perſons derive under the ſame per- 


ſon, the laſt deed without notice of the firſt and regiſtered ſhall 


prevail againſt; the firſt in date not regiſtered, Here the iſſue in 
tail claim, not under the vendor, but by a title paramount under 


the ſame_ inſtrument, Which gives him title. If the defendant 


meant to protect himſelf under Loveday and Palmer, he ought to 


have alledged, that he did ſo, and that they bad no notice. He 


has not done that; and the plaintiff has made ground enough for 
an inquity, 'whether they are not men of ſtraw, truſtees for 
Hands; and that the defendant. was dealing with them knowing 
that, and that the ſale was for the benefit of Hands and his family. 
The aſſignment from Hands to Loveday purports upon the face 
of it to be three years before the regiſtration, and to be an abſolute 
aſſignment of Handi's intereſt. The aſſignment to Palmer was 
upon the 18th of January 1790; and upon the 27th Stainbridge 
purchaſed, _ Both aſſignments were regiſtered together, ſubſequent 
to the purchaſe, and for the purpoſe of bolſtering up the title, 
Stainbridge had then acquired. He cannot put himſelf into a 


different fituation by any a& done ſubſequent to his purchaſe | 


with notice; vis. by getting in the prior aſſignments, and regiſter- 


ing thoſe; which he could not do with his own deed. This is 


not like” Hine v. Dodd, 2 Ath. 275. one witneſs fully contradicted 
by the anſwer; upon which ground alone the bill was diſmiſſed. 

Ie Neve v. Le Neve, 1 Vef. 64. 3 4th. 646. Amb. 436 was upon 
the evidence of a ſingle witneſs, Norton the agent. If this evidence 
will not do, no evidence will; and there is an end of the equity. 


It is under the head of fraud, that equity relieves. Sheldon '*q 


Cox, Amb. 624. is upon the lame principle. Farol evidence was 
admitted in all the abe "nas TOE! L 
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C ales in C h ancery. 
Mr. Lloyd and Mr. $Bort or the defendant.— It is unfottunzte, 


8 the Gourt has departed from the Statute by admitting evidence: 


of notice aliunde. It has in fact repealed the Szatute, Butthe Cour 
will not now extend that, or hold ſuch looſe and deſultory evi. 
dence as this ſufficient, If Hands was à purchaſer Without 
notice, Stainbridpe may ſhelter | himſelf under that ; though he 
had notice; Harriſon v. Forth, Pr. Ch. 51; 1 Eg. Ga. Ab. 311, 
Lowther v. Carleton, For. 187. 2 Ath. 242. No notice is proved 
againſt Hunt except by one witneſs contradicted by the an. 
fwer (a). In the great caſe of Le Neve v. Le Neve there was no 


doubt as ts the notice: but the queſtion. was, whether Norton 
was agent or not; and Lord Hardwicke'confiders all thoſe caſes 


as depending not ſo much on notice as fraud; as where the agent 


buys the eſtate himſelf, and regiſters his own deed, having bis 


employer's deed in his pocket upon a truſt to regiſter it. In all 
the caſes there is ſomething of recital in the inſtrument, ſomething 
beyond parol evidence, ſomething more than what 0 Hard- 
. . le of noticeQ. 


Maſter of tl the Rolle. —In this cauſe the value of the property is 
not ſuch as to make an iſſue deſirable; and if I am to decide it, 
1 am of ; Opinion, the bill muſt be. diſmiſſed ; for it does not 
appear. to me, that the plaintiff has made out a caſe to entitle her 


to the relief prayed. There are a great many ſuſpicious circum- 


ſtances i in this caſe, One thing is clear; the parties, who ſold to 
Stainbridge, if they fold. on their own account, have ſold in 
viqlatiou of the truſt repoſed_ in them. Nothing i is. more clear 
than that. Loveday v. Palmer, the two perſons ſuppoſed to pur- 
chaſe under Handi, were mere truſtees for his family ; therefore 
with regard to 4 1 think. the objeQion of Mr. Piggett to their 
being interpoſed as any bar to the relief i is well founded. Their 


regiſtry, x was with a view to this tranſaQion.; therefore I deſire to 


be underſtood to lay, the; conveyances, to them totally out of the 
caſe, . Then, lay ing out, of the caſe the two intermediate con- 
vey ances, the queſtign, | 18, how. far there was notice, ſuch as this 


Court holds ſufficient againſt a purchaſer for valuable conſideration, 


either to Hands or to Stainbridge himſelf, It is very clear, that 
Hands, who was convicted of, receiving ſtolen goods, and was 
tranſported, aſſigned, this over in conſequence of his ſituation. 


>43 3 el 


The witneſs Mrs, Hundt. cames in a very extraordinary way to 


„ 


| ſet aſide a conveyance, as "the. ſays 8, made! in truſt for | her. The 


10 (a) Ante vol. 2. 244. 2 Veſ. 97, Walton v. Hobbe, 2 ”Y 19. rſt 


6ſt queſtion is, whether there is evidence ſufficient, that Hands 
us perfectly aware, the leffor had only a limited intereſt. 
The principal witneſs is Handr's wife. It is very extrordinary, 
that the could come; who paid rent for theſe premiſes under 
her huſband ; and admits, that he having laid out this money 
afligned, firſt, to Loveday, but as truſtee for her; and then they 
were aſſigned to Palmer as a ſecurity for a very trifling ſum of 
money, only 174 175. and ſhe ſtates broadly, that her huſband's 
conveyapce to them was only in truſt for her, and ſhe ſtates 
broadly knowledge in her huſband of the defect of title; and the 
way, ſhe makes it out, is, that ſhe ſays, Hands went to Dofors 


with the title. It is almoſt inconceivable; for if Jolland was 
tenant in tail, it was the eaſieſt thing, that could be, for him to 
make a good title. It is almoſt incredible, that Hands ſhou'd take 
a leaſe for ſixty- one years, and lay out money, and ſee, that 
Jolland had 'a very good title, if he choſe to make it ſo. Two 
other witneſſes ſay, Hande bad looked at the will, under which 
Follaud claimed theſe premiſes: but none of them go to the 
will of Long; which was made in 1731; and which created this 
intail; and I muſt fuppoſe, that if Hands did go to Doctor: 
Commans and ſaw any will, it was another will. It is impoſſible 
not to ſee, that Mrs. Hands gives this evidence from ſpite. What- 
ever the rule may be as to the regiſtration of deeds, it is im- 
poſſible to let ſuch evidence as this be brought to prove notice 
upon a purchaſer for valuable conſideration. I muſt admit now, 
that the regiſtry is not conclulive evidence : but it is equally clear, 
that it muſt be ſatisfactorily proved, that the perſon, who re- 
giſters the ſubſequent deed, muſt have known exactly the ſituation 
of the perſons having the prior deed ; and knowing that, regiſter- 
ed in order to defraud them of that title, he knew at the time 
was in them. I am to ſuppoſe upon this looſe evidencs, that 
Hands went to Doctors Commons, ſaw, that it was an intailed 
eſtate, upon which the man could make him a good title, and that 
he choſe to commit this fraud upon the iſſue in tail without get- 
ting a recovery ſuffered and a good title thereby made to him. 
Therefpre there is no ſufficient evidence of any knowledge 
in Hangs of any defect of his leſſor's title. 


If notice was proved againſt Hands, I will not ſay, tore is not 
lufficient ground for an iſſue at leaſt as to the notice upon Stain- 


Vor. II. | 6H bridge. 
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Cummomt, and there ſaw the will, and was perfectly ſatisfied 
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Caſes in Chancery: 


bridge. I do not like his manner of ſwearing kimſetf J pu 


'' chaſer for valuable conſideration without notice. It is clear. 
| * 


whether he had notice of the plaintiff's title, or not, he had ſome 
intimation of the claim of the plaintiff. He ought to have de. 
elared that in his anſwer. His ſheltering himſelf under thoſe 
general words makes me imagine, he thought it ſufficient not 
to have notice at the time of the auction. I agree, it is not 


ſufficient to prove notice to aſſert, that ſome other perſon claims a 


title; yet all the evidence given here is of that fort. The plain. 
tiff's mother was guilty of great negle& in merely telling the 
defendant, he would purchaſe at his peril. She never attended 
the auction; and never regiſtered this will; of which ſhe ſays 
Stainbridge had notice. That would have been. a much better 
way. Then the perſon: purchaſing would have had notice, not 
only of the claim, but what ſort of claim it was. I very much 
doubt, whether that general claim is ſufficient to affect a purchaſer 
with notice of a deed, of which he does not appear to have had 
knowledge. If the premiſes would bear it, I ſhould be inclined 
to grant an iſſue: but as it ſtands, I am of opinion, the bill muſt 
be diſmiſſed; but without coſts. The plaintiff is an infant; and 
may not be bound by the decree. Stainbridge has not made a 
very honeſt defence. The grounds, upon which I diſmiſs the 
bill, are, firſt, that there is not ſufficient proof of notice to Handi, 
nor, ſecondly, to Stainbridge. If the parties wiſh to have it tried, 


I would not diſcourage an application: but I am afraid, it is a 


hopeleſs caſe. 


I regret, that the Statute has been broken in upon by parol 


evidence; and am very glad to find, Lord Hardwicke in Hine v. 


Dodd ſays, nothing ſhort of actual fraud will do. 


„ 
* 


LONG »v. BLACKALL. 
: Ke f. def. Y Har /00. 


(es BLAc&ALL being poſſeſſed among other things of a 
meſſuage, lands and tenements, in Great Haſeley, held by leaſe 
from the Dean and Chapter of Windjori for a term of years, by 
his will, dated the 23d of April 1709, gave to John Toovey and 


s ſon, for life ; and after his deceaſe for ſuch of vis iſſue male as ſhould be his heir at law at bis . 
if no ſuch then living, for ſuch perſons as ſhould then be the legal repreſentatives of the ceftator; 3 © 


| being born and dying without iſſue, the limitation over was eſtabliſhed in favor of the next 
ing to the Crarure at the time of diſtribution. 3s 


of kin accord- 


Richard 


X. 


Covs 10 baer 


Richard Blackil, their executors, adminiſtrators and aſſigns, the 
Jaid leaſehold premiſes, in truſt, that they ſhould permit his wife 


and her afhgns to poſſeſs the manſion houſe during her widow- 


hood, and to receive the rents and profits of the reſidue of the 
premiſes, until ſhe ſhould marry or die, or until one of her ſons 
ſhould attain the age of twenty-one ; and from and after the death 
or marriage of his wife as for and concerning the ſaid manſion 
houſe, and as for and concerning the reſidue of the ſaid pre- 
miſes from and after the death or marriage of the ſaid wife, 
or 'the fime, that one of his ſons ſhould attain twenty-one, 
which ſhould firſt happen, in truſt for his ſon Thomas during his 
life; and after his deceaſe then in truſt for ſuch iſſue male or the 
deſcendants of ſuch iſſue male of the ſaid Thomas as at the time of 
his death ſhould be his heir at law; and in caſe at the time 
of the death of the ſaid Thomas there ſhould be no iſſue male 
nor any deſcendants of ſuch iflue male then living, that the 
truſtees ſhould be poſſeſſed of the ſaid premiſes in truſt for the 
teſtator's ſon + George Sawbridge during his life; and after his 
deceaſe then in truſt for ſuch - iſſue male or the defcendants of 
fach iſſue male of his ſaid ſon as at the time of his death ſhould 
be his heir at law; and in caſe at the time of the death of the ſaid 
George Sawbridge there ſhould be no ſuch iſſue male or any 
deſcendants of ſuch iſſue male then living, then in truſt for the 
child, with which his ſaid wife was then enſient, in caſe it ſhould be 
a ſon, during his life; and after his deceaſe then in truſt for ſuch 
iſſue male or the deſcendants of ſuch iſſue male of ſuch child as at 
the time of his death ſhould be hig heir at law; and in caſe at the 
time of the death of ſuch child there ſhould be no ſuch iſſue male 


nor any deſcendants of ſuch iſſue male then living, or in caſe ſuch 


child ſhould not be a ſon, then the ſaid Jobn Toovey and Ricbard 
Blackall, their executors, Ac. ſhould be poſſeſſed of the ſaid pre- 
miſes in truſt for ſuch perſons as ſhould then be the legal repre- 
ſentatives of him the ſaid 2 Blaclall; aud he appointed his 
wife ſole executrix. ; 


The will, as originally prepared, gave the property to the child, 
of which the wife ſhould be en/fient, and his iſſue generally after the 


deceaſe of the 'teſtator's other two childrea and failure of their 


iſſue. Tt appeared to have been afterwards altered by interlining 
the word * male,” wherever © iue” occurred; and the ultimate 
limitation originally was, that in default of iſſue of the unborn 
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Caſes in Chancery, 
ſon the truſtees ſhould be poſſeſſed of the premiſes in trut fn 
«the executors and adminiſtrators of my ſaid ſon Thomar 
thoſe words were ſtruck through 'with a pen; and the following 


words were interlined, © ſuch perſons as ſhall then be my legi 
i repreſentatives.” 


The teſtator died in June 1709; leaving his two ſons Thomas 
and George Sawbridge ſurviving, and his widow enjient of a ſon, 
afterwards born; vs. Jobn Blackall. The widow proved the will 
She married Richard Carter; and having ſurvived him died in 
1778; by her will appointing ber ſon Thomas Blackall her exe. 


cutor. He was alſo executor of his brothers George Sawbrigge 


and John; of whom the former died in 1753, the latter in 1754; 
both without iſſue. Jabn Toovey and Richard Blackall aſſigned 


the premiſes and delivered up the leaſe to Thomas Blackall; who 


died without iſſue in March 1786; having by his will, dated the 
gth of March 1784, deviſed his freehold and copyhold eſtates to 
certain uſes, and appointed Lord Viſcount Parker, Fames Mu/ 
grave and John Blackall, his executors; and having given the 
ſaid leaſchold eſtate to the two former in truſt for ſuch perſon or 


perſons, and for ſuch eſtate and intereſt, and under and ſubjedt 


to ſuch charges, pragiloes, powers, reſtrictions and limitations, as 
were mentioned concerning the freehold and copyhold eſtates de- 
viſed to them; or as near as the nature of the leaſehold eſtate 
would permit; with a direction to renew the leaſe from time to 
time out of the rents and profits thereof. 


The leaſe, which was originally granted in 1708 to the teſtator 


George Blackall for twenty-one years, was ſeveral times renewed: 


firſt, in the names of the truſtees Fobn Toovey and Richard 
Blackall; afterwards in the name of Thomas Blackall. 


Fohn Blackall, Philippa Long, Hefler Blackall, Aun Blackall, and 
Elizabeth Blackall, were the next of kin according to the S/atule 
of Diſtlr«butions (a) of the teſtator George Blackall at the death of 
his fon Thomas; being the five ſurviving children of 70h Blackall, 
paternal uncle of the teſtator George Blackall. John Blackall died; 
leaving his ſon John Blactall his executor. Ann and Elizabeth 


Blackall alſo died; and Hejler Blackall was furviviog executrix of 


4 Fang adminiſtratrix of Elizabetb. 


1 ) 


(a) bad Car. 2. 6 . ic. The 


Cules in Chantery. 


Tha bill wa filed by Philippa Long and Heſter Blackall; pray- 
ing, that the new leaſe may be declared ſubje& to the ſame uſes. 
and truſts as the former leaſe; and that the defendants Jobn 


pelled to deliver poſſeſſion and the ſaid leaſe, and account for the 
rents and profits ſinee the death of Thomas Blackall. . Two queſ- 
tions aroſe: 1ſt, Whether ſthe teſtator George Blackall intended his 
perſonal repreſentatives, according to the Statute of Diſtributions or 
under the authority of the Eccleſiaſtical, Court: 2dly, Whether the 
limitation over was too remote. As to the latter queſtion, when 
the cauſe eame on for farther directions on the igth of July 1796, 
the Lord Chancellar directed a caſe to be made for the opinion of the 
Court of King's Benel, ſtating the diſpoſition as of the legal bequeſt 
of a term of years, and inſexting the name of the plaintiff Philippa 
Long inſtead: of in truſt for ſuch perſons as ſhall then be my legal 
« repreſentatives: the., queſtion was, whether the limitation to 
Philippa: Long was good in the events, that have , bappened? 
The Judges by their cenificate Arend in e e Wh: - 
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 Theicauſeicame on upon the Per W 
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Solicitor. General, Mr. Grant, Mr. Romilly a Mr. Ball for the 
plaintiffs.—The words © legal repreſentatives” cannot mean the 
artificial repreſentation granted by the Eccleſiaſtical Court; for if 
that was the teſtator's meaning, the natural way would have been 
to have given it to his wife as ſuch. He could not mean any 
caſual perſon, that ſhe might make her executrix, or who might 
take out adminiſtration to her. He could not mean ſuch perſons 
as at his death ſhould be his next of kin; for his wife and ſons 
were obviouſly thoſe" perſons ; and it is given after the death of 
all of them. It means clearly fepreſentatives at ſome future time; 
and that can only be tlie time of diſtribution. An anxious inten- 
tion to keep the property in tis family as long as he could is ap- 
parent. The probate furniſhes decifive evidence; for if he meant 
his executors, he would merely have inſerted thi word “ my,” 


e 


and have ſtruck out the words “ of my ſaid ſon Thomas,” In 
Bridge v. Bett, 3 Bro. 2 C. 224. there was more ground to con- 
tend, that the intention was to throw the property into the eſtate 

of the legatee, and merely to prevent a | lapſe, not  Intending any 


| 6" as: * % 5 Term Rey. BY R. 100. 
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Blackall, Lord Vi iſcount Parker and James Muſgrave, may. be com- BLACKALL, 


Caſts in Chantery. 

1797. particular reprefectae: but the detiſion was in favor of the 
N next of kin. In Eva v. Cbarles, 1 Anfr. 128. whick ſeems au 
„„ _ extraordinary cafe, the particular intention was merely to make up 
-» BL&acKaULaA | 
the deficieney to the creditors; and there was no intention in * 
of any particular repreſentative: but being once given to the cre. 
ditor it was intended to go acsording to chance. In the conſtruc. 
tibet of the Share of Diffribitions,” aud 1 Jac. 2. c. 17. repre. 
ſertatives mean thoſe by the lad of * — not n under the 

ren 170 the nnn ain, 


— Denial, Mr. — at A . * the de- 
 feridant Johii Blackall,-=The" executors of Thomas are in the or- 
dinary ſenſe the legal "perſonal reprefetitatives. In the Statute; 
cited the word . repreſentatives“ does not mean next of kin, 
umefs where it means deſcendants alſo. Here all the deſeendants 
are gone; before the*queſtion ariſes. Evans v. Charles Tthews, that 
theſe words thiift mean the individual, who had the legal right 
to the property; though fiot intended by the perſon, he repreſents, 
to take any part of it. They are bound to make out clearly, who 
are intended. The ſafeſt way is to take the words in their legal 
ſenſe. It would be more clear to ſay, his heir at law is entitled, 
_ "en pare as * be ee of kia. . 


| Reflyi=The: ee 1 Diſtributions did FO abut there 
was a ſpecies of repreſentation by affinity beſides that granted by 
the Eccleſiaſtical Court; as in the direction, that there ſhall be no 
collateral th e hit nr OY and nieces. 


Lird GnangnLydn, * chink both the n that have 
been cited, perfectly right. They ſhew, the words are to be ex- 
- plained according to the ſubject matter. Have they any meaning, 
if I take them in their legal ſenſe? I can better tell what was not, 
than what was, his meaning. It is perfectly clear, referring to 3 
Future time he could not mean his legal repreſentatives. He al- 
tered a very ſenſible part of his will; which is vaſtly ſtrong; for 
it proves, he thought upon it, and had ſome decided meaning. 
Hlis firſt thoughts were very ſenſible; to give the abſolute intereſt | 
to his ſon, in caſe the intail could not take effect. That would 
have been the wiſeſt thing, he could have done. In making that 
-alteration, which he did with deliberation, not ſuffering his ſon to 


take this remainder after all the particular purpoſes were exhauſted, 


it is 


ales in Chancery. 


quite: :impoſſible, he ſhould mean it to veſt in his wife, trauſ- 
miſſible to thoſe, "who! ſhould become her legal repreſentatives. 


It would be too much conjecture to apply the words to an heir 


at law; particularly upon leaſehold property. There 1 is no body, 
I think, who can take it but the next of kin at the time of diſtri- 


Hefeertainly meant to keep it in his blood. He could 


clearly. r 55 | | 
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Decreed in Þfths: one fifth to the plaintiff Philippa Long; three 


Gfths to the plaintiff Heſler Blackall; and one fifth to the defend- | 


ant John Blackall. 
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HIS as, reported ante. 302. came on upon an appeal from 
the dectes of the Maſter of the Rolls diſmiſſing t 10 Mil. | 


Mr. Lind and Mr. ee for the plaintiffs — Though the 
teſtator has not gone on by the codicil to decide, that in caſe his 
grandſon ſhall die under the age of twenty-five without leaving 
iſſue, the property ſhall go according to the will, that muſt be im- 
plied. The codicil meant no other alteration than poſtponing the 
poſſeſſion of the grandſon till the age of twenty-frve; but did 
not mean to affect the intereſt of the granddaughter, if he died 
under that age. According to the decree the codieil muſt be a 
total revocation of the will. The codicil begins by confirming 
the will, except as thereby altered. It is impoſſible to miſtake the 
intention of the will, that if the grandſon cannot take, the grand- 


daughter ſhall. 


The Court has gone a great way to effectuale 


Te counſel in ſupport of "the decree were ſtopped by the Court. i 


Led CnaxckILORx.— How does the codicil aſſect the intereſt 
given to the granddaughter by the will? If the grandſon had 
died under the age of twenty-one, ſhe would have been en- 


8 


-titled by the will, Jam afraid, I can find nothing either in the 
will 
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Ante 332. 
Vol. 2. wo 
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— 


Caſes' in Chanrery. 
will or codicil, that will give her an intereſt in the event of the 
grandſon's dying between the ages of twenty-one and twenty-five, 
„I f is an omiſſion. I dare ſay, you are right as to the intention: 
” bot he did not think ſufficiently upon it, and has not done it. 
He confirms the will. By the will ſhe takes, in caſe the 
grandſon dies, before he attains the age of twenty-one, with. 
out leaving iſſue.” By the codicil he declares, the grandſon ſhall 
not be entitled or come into poſſeſſion, till he ſhall have attained 


the age of twenty⸗ iye: but he has repeated nothing with regard 
to the . over to che granddaughter. 


| 8 the decree; and let the defendants have the depoſ 


PICKERING ». Lord STAMFORD. 

* cauſe, reported ante 332. and vol. 2. 272. 581. came on 
upon an appeal from ſo much of the laſt decree of the 

- Maſter of” the Rolls, as declared, that one half of ſo much of the 


reſidue of the teſtator's perſonal eſtate as was veſted in real ſecu- 
rities belonged to the PEI repre of the widow of the 


teſtator. os : N : K | 


- Mr: Aareal, Mr. Graham and Mi. 2 bomſon Ge the next of 
hin (a). The words in Symp/on v. Hutton, as to the daughter are 
not like the words uſed in this will, which include every poſſible 
claim; and though the words of excluſion as to the widow are 
as ſtrong as in this caſe, it does not appear, that any queſtion was 


agitated as to the widow. 


Lord CAN CELLOR. What right have you to read the will? 
"What right has one next of kin to read the will againſt another 
next of kin? You eannot exclude. an heir at law or next of kin 
but by giving to ſomebody elſe. If acceptance 'is the ground, 
ſhe muſt have the means of election. Dying before the queſtion 


aroſe, ſhe ,cannot be deemed to have. ended Ae ſhe did not 
E 


A 


a (a) The argument in ewes taking the ſame ert ab on the former occaſion, a 


obſervations only are ſele ded. Bee 
(3) Upon the Maſter's nk no * as to hay having accepted the . by che 


will was ſigted, except that it appeared by an affidavit, that ſhe lived * the en 
at Daabam Mals till her death, | 


For 


Caſes in Chancery, 
| For the next of bin—The Mater of the Rolls certainly did not 


decide upon the. ground of election. He changed his opinion. 
upon the authority of. —_ v. Hutton: m_ In wk v. 2 
che Court read the will. 8 


Attorney General, Mr. Grant and 17 J. Richard: in „ Jpport of 
the decree, It is. extremely difficult to ſupport Yachel, v. Breton, 
unleſs it went upon ſtrict technical reaſoning applied to the par- 
ticular words of the will: or it might be ſaid, as there was a, will 


uw. The widow claims, thus: 1ſt, it is a; contradiction to look, 
to the intention: 2dly, if the will could be looked at, it is not 
ſufficient to bar the. widow in the events, that have happened. 

is in vain to argue from the intention with regard to a caſe, that 
happens in contradiQtion to his intention. It was not the teſta- 
tor's intention to give the next of kin any. part of this property; 
and yet they reſort to that to ſhew, how much they. axe to take. 
In Achroyd v. Smithſon, 3 P. Pill. 22. and other caſes upon un- 
diſpoſed mixed funds (a) the teſtator means the real eſtate to be 


to part, it goes according to the nature of the eſtate. You can- 
not from an expreſs intention apply any argument to 4 caſe, wn 
Hy abſence of intention. | 


Lord CHANCELLOR, Ait the Moſer of the Rolls had 'not en- 
tertained different views of this caſe upon the two occaſions, when 
it was before him, I ſhould have thought, there could be no doubt. 
If I look at the will, which I ought not, it is perfectly clear upon 


prohibit the wife from taking any part of his perſonal eſtate; for 
the intention at the time was to guard, perhaps by unneceſſary 
words, againſt any perion ſetting up a claim to defeat the purpoſe 
of charity, the teſtator had marked out: but neither an heir at law, 
nor by parity of reaſon next of kin, can be barred by any thing 
but a diſpoſition of the heritable ſubje& or perſonal eſtate to ſome 
perſon capable of taking. Notwithſtanding all words of anger and 
n applied to the heir he will take what is not diſpoſed of, 


(s) Ching v. * RED? vl. 2, 451. md the aide 40 reſerre d to. 


perſonal, only to effectuate a particular intention: if that fails as 


the will, the intention does not go in favor of the next of kin to 


Vox. III. | OE Is 
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and an appointment of executors, there was no inteſtacy; and it 


from the intention either the equity was to prevail or the rule of 


Neither an 
beir at Jaw 
nor next of 
kin can be 
barred by 
any thing 
but a diſ- 


poũtion. 


Tales m Chantery. 


79957 It is impoffible to nike a different rule as to the perſonal eſtate 
N with regard to What is not difpoſed of. Here is a legal inteſta 
Picc rA 5; 
r 200 for the gift to the charity is void at law. © Being à legal in. 
1 teſtacy, I am to control the Statute Diſtributiont. How can the 

Cm 4 do that? 1 mull com the will; and cannot look at it, 


With regard to che two caſes, the only two upon the ſubjed, 
I perfectly approve Lord Cowper's deciſion. It is as exactly in 
point to this caſe, as two caſes can well bear upon each other. Az 
to Vachel v. Breton, I conceive, there was ſome idea, (and there 
is ſomething in the caſes, which leads to that,) that Courts of 
Equity had à latitude to refuſe to raiſe a reſulting truſt againſt 
executors, taking the intereſt at law, in favor of children, upon 
whom the teſtator had put ſo ſtrong a note, deſeribing them 28 
inegitimate. It muſt be recollected, that the point between exe- 
cutorg and next of kin was in ſome doubt at that time, in 1706, 
I do not approve of the reverſal of rhe Maſter of © the 12 
decree. It does not ſeem a caſe | to be followed. | | 

Affirm the decree, © Ka 


Feb. 8ch and > WALLIS v. The Duke of PORTLAND. 


10th, 

Aug. 7th. he? 

Bill for diſ HE bill dated, that the plaintiffs were in 1789 ee by 
hay - the- en, the Duke of Portland, to act as his ſolicitors, 
plaintiffs and to preſent. on behalf of the other defendant George Tierney 


were notem- 
ployed by a petition to the Houſe of Commons, complaining of the, return of 
one defend- 
ant, a peer. George Fackſon, Eſq. to ſerve as member for the borough of 


25 ſolicitors 


to preſent Colcheſter in Parliament, alledging, that Tierney had been duly 
and proſecute elected, and praying, that he might be declared duly elected. 


a petition on 


behalf ofthe The plaintiffs in compliance with the direction of the Duke of 
other de- 


E Portland cauſed a petition to the effect aforeſaid to be prepared 
mplainin 
72 and preſented; and continued to act as ſolicitors on the ſaid 


of N petition during the whole period, which the ſame was depending; 


RR 7 as and advanced very conſiderable. ſums on account, amounting in 


9 10h the whole to 3407 J. 11s. 6d. The petition. being determined 


elecked: de- on or about the 4th of April 1789 the plaintiffs delivered their bill 


al- 
lowed on of coſts to a gentleman, who then acted as the confidential friend 


grounds of 
public poliey, and becauſe the diſcovery could have no eſe, and principal, beadals ſuch tranſaQion 


would amount £0 maintenance at common law. 5 e of 


+ 
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of the Duke; and not having received. the amount. they repeatedly. 1 
— 
applied 30 the Dube and to e for the ſame. ee eee, . Wai n 
The bil * Fe 1 — pretences of. the defendant the 8 | 
Duke. of Portland, that he was not indebted. to the plaintiffs; ; 
and never. inſtructed them to act as his ſolicitors, and to pre- 
ſent ſuch petition; or to expect, that the expenct, which might 
be incurred in preſenting and proceeding upon it, ſhould be 
defrayed by him; and that he repeatedly, after the petition was 
preſented," declared to. the plaintiffs, that he did not conſider 
himſelf liable; and in particular, that a gentleman, then 
his confidential friend, by letter communicated to the plaintiffs, 
that the Duke did not conſider himſelf liable to any demand in 
reſpect of ſuch petition, and appriſed the plaintiffs, that if they 
proceeded thereon, they muſt not look to him for payment of the 
charges, which might be thereby incurred ; and that the plaintiffs, 
being ſo appriſed did proceed thereon upon the credit of Tierney. 
In anſwer to theſe pretences the plaintiffs made the following 
charges. 


About the beginning of February 1789 they were informed by 
7 ierney, that he had juſt ſeen the Duke of Portland, and that he 
was directed by the Duke, to inſtru the plaintiff, Troward to 
preſent the faid petition, .; and, to proſecute the ſame; and that the 
plaintiffs believing, the faid direction to have been received by 
Tierney from the Duke did preſent and proceed on ſuch petition 
on the credit, of the Duke, j in conſequence of ſuch direction. | The 
only i intimation, they ever received, of the Duke $ not conſidering 
himſelf liable Was by a letter, dated the r5th of March 1789, from 
a friend of the Duke of Portland to the plaintiff Troward (ſet forth 
in the bill) which after ſuggeſting, that it was material to have a 
conſultation on the Kate of Colcheſter with the Duke, Mr. Tierney, 
the plaintiff Troward and. ſome other perſons, and ſtating ſome 
drcumſiances, which. then prevented i it, concluded thus : Your 

very handſome offer to me-in your letter, of the 3d inſtant. is. 

«© moſt properly conſidered : but Lam deſired to ſay, that it 5 

* impoſſible to, think of putting you to. the inconvenience, which 

* accepting it would be attended with to you. As things now 
* tand, it is material, that we ſhould turn our, attention, to the 
* expence incurred, to that, which is likely to be incurred, and 

4 to the Probable judgment of the committee in the end. It 


— 


Aan | 13 | | | SR. ſeems 


46 
15797. 


9 
Warn 


dan u ce 


64 85 to me, tllat the ſum, which Lmentioned to you and Mr 
* Tierney to be brought in' aid-of the expence of the 


1 „ muſt be exhauſted; and that it would be unfair to him not to 
Du 


PorTLanD. 


6 ſuggeſt this to his conſideration. You and he are better able 
to judge of every circumſtance than any body elſe; and as my 
object in obtaining a conſultation on the caſe has been fruſtated, 
J hope you will be prepared to have it conſidered as ſoon 
« ag poſſible; in order that no meaſure may be purſued, which 
% can tend to produce any difficulty about the expence, or to 
© lead to more than Mr. Tierney may think convenient for him to 
40 bear.“ 

The plaintiff Tyorbard being much ſurptiſed and alarmed at the 
eoncluſion of the ſaid letter ſhewed it to the defendant Tierney; 
who expreſsly declared, that he did not conſider himſelf Hable to 
the coſts of the petition; and that he was as aforefaid authoriſed 
and direQed by the Duke to inſtruct the plaintiffs to preſent and 


proceed upon it. The plaintiff Toward anſwered the ſaid letter; 


ſtating, that he had ſhewn it to Tierney; and that it had a good deal 
alarmed him; as he faid, he never intended making any addition to 
the expence already incurred by him; and that it was underſtood, 
that he was not to be at any expetice reſpeQing the petition, 
and reminded the plaintiff, that he Bad fo informed him in the 
beginning of the buſineſs: and the plaintiff farther ſtated, that he 
conceived the expence incurred at that time to be not leſs than 
13001. The plaintiffs hot teceiving any reply proceeded upon 
the petition; concluding, that if the Duke had intended to with- 
draw his liability to the cofts, he would in conſequerice of the 
plaintiff's letter have declared ſuch intention. The expence then 
incurred did not exceed 1 5007. and the plaintiffs were entitled to 
be repaid that ſum by the Duke, though he had thought propet 
to withdraw himſelf from future liability. The plaintiffs never 
received any ſum on account of theit demand 'except 1000/. 
which they received from Tierney; and which they have heard 
nud believe he received from the Duke. The plaintiffs re- 
peatedly applied to the Duke for payment; and he has not 
complied with their requeſt of payment; though he has in con- 
verſation admitted the juſtice of the ſame; and on or about the 
27th of June 1789 the Duke in a letter to Tierney ſays, he has 
juſt heard, that ſome doubts remain in the plaintiff's mind reſpedt- 
ing Colcheſter, and delires Tierney to refer him to the 4 
2 9 81 notes F * 


Caſes in Chancery, 
vhich | Mr. A. wrote him with the privity and concurrence of the 


remain reſpeQing that buſineſs, The Duke conſidered himſelf 


ame within the laſt ſix years; but has requeſted the plaintiffs not 
to proſecute their demand, but to wait ſome time longer. 


The bill then ſtating, that without a diſcovery the plaintiffs can- 
not make their demand available at law, prayed a diſcovery with 
reference to the facts charged; and whether in the conimunica- 
tions between them and the Duke the latter did not ſubſequent to 
the 15th of March 1789 refuſe to permit .the plaintiff Troward 


to give his time and attendance without charge; as he could not. 


think of accepting ſuch offer; and whether he did not conſider 
ſuch offer as amounting to an offer to proceed without any perſon 
being reſpanſible ; and whether by declining it he did not con- 
ſider, that he entitled the plaintiffs to charge ſome perſons, and 
whom, for the perſonal attendance and diligence of the ſolicitor, 


Both defendants demurred generally. 


Attorney General, Mr. Mansfield and Mr. Pemberton for the 
defendant the Duke of Portland. A perſon ſtanding in the ſituation 
of this defendant would not act the part, the Public has a right 
to expect, if from his feelings, and becauſe he could deny the 
truth of every ſyllable of this bill, he ſhould do any thing to 
deſtroy that protection by demurrer, which upon grounds of 


public policy is held out to the whole country. 1ſt: nothing is 


| ſtated calling upon the Duke for an anſwer: 2dly : the tranſactions 
are of ſuch a ſort, that this Court will not endure them to be 
ſtated. This Court would never endure even in the ordinary caſe 
of real or perſonal property a bill ſtating upon the face of it a 
caſe of groſs maintenance; a maintenance of ſuch a nature, that 
a Court of juſtice cannot interpoſe to give any protection to the 
efforts of any perſons ſtating themſelves to be concerned in it. 
It is againſt a ſtanding order of the Houle of Commons. Can a 
diſcovery be inforced to help them to the expence of enabling 
a Peer to introduce a man into the Houſe of Commons, who 
would not undertake it for himſelf? There are two or three 
aQs of parliament, the laſt the 28th Geo. 3. c. 52. | Ry. requiring, 
that every petition ſhall be ſigned by the perſon preſenting it. 

Vo“. III. 6 L There 


1797 
Duke, or to appoint a meeting; that no miſunderſtanding may ee 


liable to the whole or part of the expence ; and has admitted the . 
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Caſes it Chancery; 


There is no writing by the Duke; therefore according to the 
Statute' of Frands he cannot be charged. The plaintiffs have not 
ſtated, that they have brought or mean to bring an action, or 
want teſtimony for it, becauſe, if it could be tried, it is clear, 
Tierney is a competent witneſs to prove the whole of it; which 
muſt be the ground of his demurrer. In Wal v. The Executor 
of Lord Clive the bill was brought by the candidate himſelf for the 
expences of the Worcefter election upon Lord Clive's undertaking 


to E t: pens T, Burlo treated the cauſe with indignation. 


Solicitor ne Mr. Piggott and Mr. Fonblangue for th; 
plaintiffe, —This is not within any of the acts impoſing puniſb- 
ment on maintenance. It is determined, that ſuits in the Eccle. 
ſiaſtical Court are not within any of thoſe acts. They are con- 
fined to ſuits in the Courts of Common Law, except the 4# 
32 Hen. 8. c. g. which extends to the Star Chamber, the Court 
of Requeſts and this Court: Tiſdale v. Bedington, Cro. El. 594. 


| Hawkins certainly ſuppoſes, that the law does not include in 


the crime of maintenance any ſuit except in the Courts of Com- 
mon Law and. the. extenſion by the Statute of Hen. 8; which is 
confined to ſuits reſpecting lands. This reſpects, not the election, 
but the petition ; and therefore is not within the reſolutions of the 
Houſe of Commons. Theſe petitions are of recent origin, founded 
upon an act of parliament referable to ſuch ſubjects and very 
peculiar. | 


Lord CH ANCELLOR.— Without inquiring into the quality of the 
act, I wiſh you to ſtate, what could be the conſideration in law, 
that would ſupport the promiſe. You muſt ſtate, that the de- 
fendant in conſideration, that the plaintiffs would preſent and 
carry on a petition for Tierney, promiſed to pay the expence. Put 
this caſe : a ſubſcription to carry on a petition to the Houſe: | 
confeſs, I always thought, there was ſomething of crime in it: 
bur be that, as it may, if the ſubſcription was in writing, would 


an action lie for the money ſubſcribed ? Upon the Statute of 


Frauds a collateral promiſe to anſwer for the debt of another 


diſtinQly ſuppoſes, that there is a debt. The debt muſt be firſt 


raiſed, before you talk of a collateral promile, 


For the plains ſ*—lmmateriality is no objeQion to the dil- 


covery. . of London v. F iche, 1 Bro. C. C. 96. Hind- 


anan 


Caſes-in|Chancery, 
many: Taylors 2 Bro, C. C. 7. As to the obje Aion from the 
Statute , Frands, that would be an objection at law, but not 
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in this ſtage It might be for a debt contracted; for inſtance, 4 Bike er 


it is too doubtful to bring it within the Statute. The whole pro- 
ceeding moves from an alledged contract with the Duke. It was 
the opinion of Lord Thurloto, that the only effect of the Statute of 
Frauds againſt a bill for diſcovery of an agreement was, that if the 
agreement was denied, it prevented the party from reſorting to 
evidence (a). Tierney cannot be examined as a witneſs except 
upon a releaſe, 


Reply.—The Statutes with regard to maintenance have nothing 
to do with this: The queſtion is, whether this tranſaction has not 
ſo much of what ariſes from maintenance in its nature as to make 
it unfit for this Court to entertain the bill upon grounds of public 
policy- No one perſon intereſted in the election is ſlated to com- 
plain of it. It was a raſh concluſion, that if the Duke meant to 
withdraw his liability, a reply would have been ſent to the plain- 
tifl's letter. That the 1000/. paid on account was received by 
Tierney from the Duke is not made the ſubject of a direct aver- 
ment. If this was a caſe, upon which an action could be main- 
tained, Tierney is a good witneſs; becauſe the plaintiffs ſtate 
upon the record, that they never. gave credit to him; and then 
the allegation, that they cannot make their demand available. at 
law, is not enough. I deny, that this Court, does fit to give a 
diſcovery, that is immaterial. In The Biſhop of London v. Fytche 


Lord Thurlow proceeded upon the idea, that the bond was per- 
feQly legal: if not, it is anomalous. In Oliver v. Hoywood and 


The Mayor of London v. Ainſley, 1 Anſir. 82, 158. and Selby v. 
Crew, 2 Anſir. 504, immateriality was held a ground of demurrer; 
and it is ſo conſidered in Mig Pl. 154. A demurrer lies, where 
the diſcovery may ſubje& the defendant to pains or penalties, or, 
as the Solicitor General very well puts it, Mitf. Pl. 157, to puniſh- 
ment of any kind. In Harriſon v. Selwin the ground of the 
demurrer was, that the diſcovery would forfeit the defendant's 
ſeat in parliament... Lord Zardwicke had no difliculty in taking 
| (a) The Lord Chancellor obſerved, that he did not quite aſſent to that. It is not clear, 


that Lord Thurlow's fioal opinion was, as it is here ſtated. In Whithurch v. Bevis, 
2 Bro. C. C. 5 59. the plea was after great diſcuſſion finally allowed. In the note, ante 38, 


the principal caſes upon this ſubjeR are referred to; and an attempt is made to diltioguiſh. 


the points ariſing on the Statue, 


notice 


sto be delivered. Both interfering in the original tranſaction, PorTiany. 


_ Caſes in Chancery, 
notice of che powers of that Houſe, which" exifts by the law, of 


— the land. Though a matter cannot be brought within the expreg 


The Dake of 
PorTLandD. 


ſenting and 
attending a 
petition to 


the Hovſe of 


ſetting up the 
engagement 
of another 
perſon de- 
liver himſelf 
from the ex- 
pence of his 


ground of an act of parliament, analogy is a ſufficient objeion 
here. Marriage-brocage bonds, Hr. are not veid upon acts of 
parliament; nor were they till very lately conſidered as bad at 
law: Collins v. Blantern, 2 Mi $41. and another caſe before 
Lord Mansfield are the firſt caſes, in which fuch bonds were held 
bad at law. In Herrington v. Du Chattel, 1 Bro. C. C. 124. 
Lord Thurlom decided upon grounds of pablic policy againſt a 
bond for the purchaſe of an office; though' not within the Statute 
5 & 6 Ed. 6. So agreements to put an end to proſecutions for 
felony or even fraud are treated the ſame way upon the fame 
ground. In Jobnſon v. Ogilby, 3 P. Wms. 279. the Reporter at. 
tempts a diſtinction between fraud and felony: but the bill was 
diſmiſſed. | 


Lord CHANCELLOR.—lt is not from any doubt, I entertain, 
but in order that I may give my opinion more correctly, that ! 
wiſh to defer it. The point happens not to be entirely new to 
me; for ſome years ago there was a caſe in the Court of Common 
Pleas, that led me to the topics of argument in this caſe. It 
was an action brought by Mr. Shaw for the expences of the 
petition againſt Sir Thomas Beavor for Norwich, The defence 
was, and the fact was true, that certain perſons, probably eleQors, 
had put the defendant upon petitioning, upon an undertaking, 
that they would pay all the expences, and he had nothing to do 
but to give his attendance ; that they retained Shaw and counſel. 
The agent was not the defendant's agent, and was never em- 
ployed by him upon an election or any other buſineſs. All was 
communicated to Shaw from time to time and at the beginning. 
Serjeant Adair was counſel for the defendant. Upon my direction 
to the jury, not doubting the evidence, they found a verdict for 
the plaintiff, My direction was founded upon this; that the party 
petitioning and attending the petition could not by ſetting up 
the engagement of any other perſon deliver himſelf from the 
expences of his own ſuit. In that caſe this circumſtance occurred; 
that ſo many as were electors might have a ſort of intereſt in their 
repreſentative. That led me to conſider, in caſe an action had 
been brought againſt them, how far it would be maintained. No 
application was made to the Court to ſet aſide the verdict. At 
that time from the value and the novelty of the caſe J looked a 

1 += good 


Cafes in Chancery. 
good deal ie it; in hat caſes it fell directly within the legal 
deſctiption of maintenance ia what it was againſt the policy of 
the lam to permit ſuch ſuits againſt perſons, not the immediate 
parties. Wnen this cauſe was firſt e e me, 1 dad-the 
f HEADER lt Bixct bn rangi 
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upon the: Statuset, hut it is repeatedly ſaid to be malum in ſe; and 


ticular ptoviſions of the Statutes, are puniſhable hy indictment at 
che Kings _ I do not mean to We into the caſe-now, 4; 
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ee ow; dee ne i ee e 
Lord nerven leite we — deubt, that I poſt- 
wil giving my opinion; but from having mifſaid the note; I 
made very recently after the argument. The bill is only for a 


doubt, that 1 Court of Equity has no authority to compel a party 
to anſwer interrogatories. The /abpæna, that iſſues in this court, 
muſt; be grounded upon ſome: equity ſtated upon the bill; upon 
which the Court. can aid the ſuit of the plaintiff by relieving him 
from ſome defect of the mode of trial at common law, of which 
the other party ought not in conſcience to avail himſelf, but which 
the forms of lau would allow. A bill of diſcovery brought for no 
ſpecific purpoſe would at beſt be impertinent; probably very miſ- 
chievous. To ſuch a bill a demurrer is the proper anſwer. The 
demurrer grounds itſelf upon. one of two grounds; either that no 
caſe is made, that calls for any anſwer; or that upon ſuch caſe, 
as is ſet forth, the defendant is not bound to. diſcover any cir- 
cumſtances ſtated; becauſe they may tend to involve him in penal 
conſequences of the ſuppoſed tranſactions. The preſent bill, I am 
extremely glad to obſerve, is very fairly drawn; for it ſtates 
without reſerve. the inſtructions laid before the pleader. I take 


ſuch inſtructions, as are given him. It is no part of the- duty or 
buſineſs of the pleader to make a caſe; but only to ſtate it, 
In the old books it is ſtated to be commendahle in the pleader to 
ſay, “ Non ſunt veraciter informatus ; ideo nibil dicit.“ There are 
many paſſages in Haul int, where it is very ably diſcuſſed, how fat 


_ Veoh Mk 6.M belongs 


thoſe au that are acts of maintenance/iti a ſuit noi ſubject to par- 


_ diſcovery without any prayer of relief. It is a propoſition of no 
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notice of it; becauſe, it is extremely proper, and part of the 
office of the pleader, fully and fairly without any gloſs to ſtata 


The office of 

a pleacer is 
not to make 
a caſe, but to 
ſlate it fairly 
according to 
his in ſtruc - 
tions. 


it falls within maintenance to ſtate, a caſe with more advantage than 


502 
297. 


Watt 
The Duke of 
Nona. 


Caſes: tn' Chantery, 
belongs to'it; + That zs certaitily” not be cafe of the preſent thy 
It is qulte obvious, that if all che facts ſtated in the bill were, 
forth” in an action, the plaintiff would be ineeitably nonſuited 
Though that may be in itſelf a good cauſe of demurret there j, , 


ſtronger ground; for if the diſcovery could be Material for 
purpoſe, and aid the plaintiff in bringing forth that caſe in a, 
action, which is ſtated in hie bill, it is ſuch a caſe as a Cour 
f Conſcience would not permit to be made, or giee any ald 


in bringing it forward. The caſe diſcloſed is of this natute; 1 
ondertaking ſuppoſed between the plaintiff and the defendant, that 


the latter would contribute to the expenee of u petition againk the 


return of à member of | parliament in "the Whole or a given 


Pi „4 — 


extent. That is an engagement between two parties to the 
injury, and oppreſſion of a third: in ſhort, it is, maintenance; 


for maintenance is not conſined to (ſupporting ſuits, at common 


ſuits, is puniſhable by an action by che party grieved alſo; and 


law. In the fuſt book you open upon (the ſuhject (one naturally 


looks. into Hawkins) it is ſtated to be either in pais or by pro- 
ſecuting ſuits. Maintenance, in puis id puniſhable by indictment. 
Maintenance by proſecuting ſuits, withent diſtinguiſtung what 


that is an action at common law. Statutes: prohibiting particular 
ſpecies of maintenance add penalties: but it is laid down as a 
fundamental authority, that maintenance is not malum probibitum, 


but malum in ſer: that parties ſhall not by their countenance aid 


the proſecution of ſuits of any kind; which every perſon muſt 
bring upon his own bottom and at his own'expence.' There is no 


eaſe in contradiction to this. The caſe cited from Cyo. Elix. proves 


nothing. It was ſuppoſed to prove, that maintenance was not ap- 


plicable to Courts Cbr ian. It is nothing like that. After declar- 
ation it was moved in court, that the action would not lie. What 
does the Court do? They put the party to plead or demur. What 


the Court would have done upon that is not ſtated, The ground of 
the objection was, that the aQtion was miſconceived, being upon 


the Statute 1 Rich. 2. which gives no action. That Statute only 


contains particular penalties. An aQtion would lie at common law. 
I can have no doubt upon that. An aQion for a malicious ſuit in 
the Eccleſiaſtical Court is commonly and frequently maintained. In 


me ſeveral caſes to be found in Anflruther (there are three of them 


the Court has always gone upon the idea, that it is impoſſible to 
fuſtain a bill for diſcovery, the effect of which would be to bring 
out a caſe of maintenance. The mauner, in which it is conſidered 
= | h | wk l | | dt 


— 


4k is ſtrongly Woſtrated i in Pierſon v. Hughes, 1 Freem. 71, 81. 
which was an action of debt upon bond for money expended and 


to be expended in the proſecution of that ſuit. Upon the firſt _ | 
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argument it was held maintenance ; that giving the bond was as PoarLans. ' 


;great in evil a8 laying out money. Maynard as Amicus Curie 
ated; that te peak to a counſel or an attorney to encourage the 


Upon, the ſecond day the argument took this turn; that as only 


ſuit, wherein he had no intereſt, had been adjudged maintenance. 98 


a bond was given, na maintenance was in fact committed, upon 3 
* common maxim * non officit - conatus: nifh | ſequiatar-' effettus.” . 


The anſwer of Vaughan was, that a bond given to maintain or 22 


Kill will be weich though the ac never enſue. Artynt Juſtice was 
of opinion, that a beud given, while the ſuit was depending, for 


What Was already expended was maintenance; becauſe an en- 
couragement to go on with the ſuit. The reſult of the cauſe is 


immaterial. to the argument; becauſe the Court was of opinion, 
and very properly, that the defendant was miſtaken in demurring, 
and ought to have pleaded; for there is a juſtifiable maintenance, 
ating from the privity of the parties in eſtate, or from their con- 
nexion, as maſter and ſervant. Therefore there was a poſſible 
caſe, in which that bond might have been available at 1 7 and 
chat ought to have deen Nee by que] | 

neg. au [ef T 8 2. ; 
I do not go into dhe argument, which was very cecpltty urged 
in ſupport of the demurrer, upon conſiderations of public policy: 
| becauſe I am of opinion upon the whole of the caſe, that it is di- 
reclly ſtating a tranſaction of maintenance; praying a diſcovery of 
that, Which, if the diſcovery was made, would fall within that 
ſpeciſie reprobated offence ſtated by the common law ; that if the 
diſcovery was made, it would be malum in ſe; therefore I am of 
opinion, it is not fit for a Court of Equity to permit this lait t to 
nen 5 Allow che dumme with coſts. 


Maintenance 
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from the pri- 
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parties in 
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FOR has... 4 po on 8 MY 233.) came on again upon exception 


— to the report of Mr. Smith approving the draft of the con- 
ſons entitled eint 

N 3 plainti fs. 1 

chaſe of el # » £41 £27 199 147 ao Oran {16 931 {eh 30 my. 

ney, fu i 

jeck to de The queſtion diſcuſſed on the former occaſion vas "_— i 
charges, were ,, 


not parties to upon the Wen exceptions: BB 918-5 

the convey- * T ande 
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ance, Over- F THE mots FT. 63 | bn 14 : ” BMW: 4 N 


ruled. 105 will Exception—Thatin the draft of the eder . follow. 
p ing perſons were not named as parties thereto, wiz. Lady Mary 
He, widow. of the teſtator z James, Hire, Charles Eyre, aud 
. Arthur Onſlow and Mary, his wife, late Mary Eyre. |, 

"iba Je ea, $1114. 263-Slugted i nets $1, C1 :... | 
_- Exception. —That. the Maſter | has 950 in the ſaid draft in- 
3 ferred the uſual covenants for the title from Lady Mary Eyre, James 
eee Eyre, Charles Eyre, and Arthur Onſloto and Mary, his wife; as far 
2s they are reſpeRiyely benefited under the will of the teſtator. | 
4% % % Lee «wal is vide: av7 4.5 mn. ER 8643-6 
r ih N the Maſter has not- ed, 0 thar be has 
59 allowed the draft of the conveyance left with him, upon the part 
coc the defendants, approved by Mr. M es, ws "Shadwell 

:400 Mr, Cruiſe... ag. 5 £32112 TORD MITES 440.. - 
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Ar. Da aud Mr. Sutton for the 1 the con- 
veyancers named in the ſixth exception think it reaſonable and 
proper for the truſtees to require, that theſe perſous ſhould cove- 
nant to the extent of the intereſts, | they take; and they ſay, it is 
uſual in all caſes to execute a covenant: for à good: title at leaſt 
from the firſt purchaſing, anceſtor; for he has the covenant of the 
perſon, from whom he purchaſed; and hands over the deeds to 
the vendee ; who then has the title, the vendor had. Therefore in 
this caſe it ought to be notwithſtanding any act done by 7 home: 
Eyre or any of his anceſtors. Lloyd v. Griffith, 3 Ath. 264. is 2 
preciſe authority for ſuch a covenant as againſt the acts of Thomas 
Eyre, Featne's Poſthumous Works 110. 118. As to the objeQtion 
from creditors, annuitants and perſons unborn, it is no anſwer, that 
becauſe we cannot reach the extent of our equity, we cannot flir 
a ſtep. A covenant is never required from ſimple contract cre- 

| ditors. 


Eales in Ehantery. 

Aitors. 80 where the Crown enters into a contract, che purchaſer _ 
Knows, he cannot have it; and that may be conſidered in the pur- 
chaſe money. We only require a covenant in reſpect of their 
own inteteſt. Mr. Booth following Lord Hardwicke thought, the 
covenant ought to reach up to the firſt purchaſer; and if he 
refuſed to hand over the fi tle deeds, he ought to covenant againſt. 
all the world. A general warranty is not required, but a very 
limited covenant ; and the damages can never go. farther than the 
| benehit, they derive under the will. 8 


The boünlel for the plalgtiffe were ſtopped by the Court. 


Tord CHANCELLOR.—No one can have more reſpect, than L 
have, for the gentlemen, whoſe names are now mentioned. When 
1 overruled the exception, I certainly could not make any order to 
preclude the ſame objection from being made to the conveyance. 

It was not improperly an exception to the title; becauſe they had 
not made theſe parties parties to the ſuit ; therefore it was ſtrictly 
propet to ſtate, that there were no patties to the cauſe to be bound 
by the decree to make up any defect: but it often happens, that 
parties, ho are not parties to the fuit; are got to join, before the 
conveyance is prepared. 1 do not blame the parties for repeating 
the objection by making i an objection to the conveyance; for it 
more formally marks the opinion, I entertain. The ground, upon 
which I decided it, and which I have not heard even in con- 
verſation any thing tending in the leaſt to remove, is, that, if this 


can be, any ſale of an eſtate ia the Court of Chancery, which is 
diſpoſed of to truſtees upon particular truſts for A. B. and C. and 
for legacies and for ſimple contract debts; for if it is true, that 
all claiming, beneficially ought pro ratd to enter into a cove- 


poſſihility of diſtinguiſtiing the caſe of a ſimple contract creditor 
for zol. and a cgſuy que truſt for 20, ooo J. The former is as much 
under an obligation pro ratd with regard to his intereſt to be a 
party to the conveyance as the latter. The conſequence would 
be, that the eſtate never could be ſold by decree, till the account 
was taken of all the debts; becauſe before that account was taken, 
it could not appear, who were to join in the conveyance, what 

was the number, and in what proportions they were beneficially 
entitled: but it is the conſtant practice, there are 500 ſuch de- 
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objection is well founded, there never could have been, nor ever 


nant for the title, it is of abſolute neceſſity, that there is no 
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crees, to ſell the eſtate in the firſt inſtance: of courſe the tide cin 
Wm ng be made only by the truſtees for the ſale, without calling in al 
'v. thoſe parties, who are beneficially intereſted ; and I ſhould feel the 
| Ld... great inconvenience, with reſpect to what bas been the courſe in 
r gc es paſt, and in future. With all the reſpe& I ſincerely bear 
to the great knowledge and learning of all the gentlemen named, 
and convinced as I am of their great ability in that branch of the 
profeſſion, which they have made their particular ſtudy, I cannot 
alter my own opinion. It will be eaſy to get a better authority than 
mine upon it: but at preſent I retain that opinion, which [ gave 
more at length and with more full diſcuſſion of the caſe than I do 
| now. 
ee. ee . eke 8 SR ih Ouverrule the exceptions, 
A, e — — 7 "2 | 
Zh FP A DP nf + oe xr BY 
Rolls, LIKE v. BERESFORD. 
Aug. Sch. | "4 1489 | oe 
Settlement nr Hu ro was entitled under the will of her grandfather 
uu og | William Rowan, to the ſum of 20004. Bank ſtock, to be paid 


married mo- 
man, a ward 
of the Court, 
and of all the 
dividendsand 
intereſt ac 
crued, direQ- 
ed in oppo- 
fition to an 
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by the buſ- 
band for 
valuable con- 
ſideration. 


to her on the day of ber marriage, with all the intereſt due thereon. 


Upon the 16th of Ogober 1780 (a) a bill was filed by Siane) 
Hamilton, then an infant of the age of fifteen years, by her father 
and next friend, againſt James Adair, the ſurviving truſtee, 


and under an order, dated the 7th: of November 1780, the de- 


fendant transferred the ſums of 26007. and 780l. Bank ſtock, 
admitted to be ſtanding in his name on account of the truſt, into 
the name of the Accountant General, in truſt in the cauſe to the 
account of the infant; and paid the ſum of 230. 25. 6d. caſh, ad- 
mitted to be in his hands on the ſame account, into the Bank upon 
the like truſt and to the like account. In the ſame month of 


November, Sidney Hamilton eloped to Scotland with Benjamin 


Beresford; and upon the 11th December they were married in 
London. The marriage was diſapproved by the friends of Mrs. 
Beresford, Some time after the marriage Benjamin Beresford 


in the names of himſelf and his wife brought a bill of revivor and 


ſupplement ;. praying, that in right of his wife he might be de- 


(e) The bill was in fad filed-on;the 4th of November upos iotelligence of the elgpement 
of Miſs Hamilton, in order to make her a ward of the Couct., She was married io Scotlond 
an the 3d of Meer.. eee | 

S a | 5% Bf "pg 
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eile 417" Chanrery, 
ud entitled to the faid truſt monies or you thereof or that a 
pope 3 * be made. | 


Wie the tans was eats Mr. and Mrs. Beresford having 


a child born, and becoming much diſtreſſed, borrowed money from 
John Robert; and by a deed of aſſignment, dated the 3d of No- 
vember 1781, Benjamin Beresford aſſigned the ſaid Bank ſtock 
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with other property of his wife's to John Robert, upon truſt to 


receive ſuch part of the fund, as had not been laid out under the 
decretal order, and to ſell the reſidue ; and out of the money 
ariſing by the ſale to pay himſelf all ſums of money due and 


to become due, and to pay the ſurplus to Ben + $6, 26h his 
executors and adminiſtrators. 


The cauſe came on to be heard before Sir Thomar' Sexwell upon 


the 12th of July 1782; who ordered it to ſtand over, that a party 
might be added. In the mean time Mr. Beresford became in- 
debted to Thomas Like, an upholſterer, for money and goods ſup- 
plied for the uſe of him and his wife; ; and by a deed of aflign- 
ment, dated the 13th of March 1783, reciting the intereſt of Mrs. 
Beresford in the Bank ſtock under the will of her grandfather, 
the proceedings, that had taken place in the Court of Chancery, 


and the aſſignment to Robert; and alſo reciting, that Benjamin 
Beresford was indebted to Thomas Like in the ſum of 292 J. 3s. 6d. 


and that he had agreed to lend to Beresford the weekly ſum of i 


21. 25. for nine months; for ſecuring which Beresford had agreed 
to aſſign the ſaid Bank ſtock in truſt for Like, and ſuch other 
creditors, as Beresford ſhould appoint, ſubject to the aſſignment 
to Robert; Beresford therefore in conſideration of that ſum due 
and the ſaid weekly allowance bargained, ſold, aſſigned, tranſ- 


ferred, and ſet over, to Thomas Like, his e, adminiſtrators 


and aſſigns, the ſaid two ſums of Bank ſtock and the caſh in the 
Bank, with all the intereſt or dividends then due, or which ſhould 
after become due, 1 the want aforeſaid. 


' Like paid the weekly er according to this ſtipulation ; 


and continued to advance money from time to time, and paid 


other tradeſmen for neceſſaries for Mr. and Mrs. Beregherd, in all 
the amount of 7904. 


Aſter 
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* 1 dhe decree af the Maſter of the Ralls in the ſuit upon 

bill of Mr. Beresford, which had upon the death of Adair been te. 
vived againſt his perſonal repreſentatives, Mr. and Mrs. Ber 
ford ſeparated. In 1 789 through the mediation-of friends 
ſettled, that the parties Oe appeal from the decree. 


it Wag 


The cans | was e brought before Lord Thurly Upon 
the gd of March 1789, whea by conſent the order of the Mafer 


of the Rollt was reverſed ; and it was declared, that Sidney Bereifrd 


became entitled on the day of her marriage, viz. the 11th of 
December 1780, to the {aid Bank Rock and the dividends accrued; 


and it was orderd, that Benjamin Beresford. ſhould lay propoſal ; 
before the Maſter for a ſettlement. | 


„oder that decree ſeveral propoſals were made, which were 


rejected by the Maſter; who at length made a report; which the 


Court upon farther directions diſapproved; and it was referred 
to the Maſter to review: his report; and to inquire, whether 
Mr. Beresford had made any and what ſettlement. A farther 


report was made, dated the 12th of February 1791; ſtating two 


indentures, dated the 16th and 17th of March 1789, by which 


| Benjamin. Beresford and his wife aſſigned the ſaid ſeveral ſums 


of Bank ſtock, amounting together to the ſum of 3409 l. 25. 104. 


Bank ſtock, and the ſum of 1690/. 13 7. caſh in the Bank, and 
all the intereſt and produce then due, upon certain truſts therein 


mentioned; with a direction from Benjamin Beresford, that Jobs 
Robert ſhould upon payment of the ſum of 550/. and the intereſt 
due thereon aſſign to the truſtees his intereſt under the indenture, 
dated the 13th of March 1783 in the fortune of Sidney Beresford 


under her father's marriage ſettlement, ſubject to ſuch, equitable 


lien as Thomas Like had under the aſſignment thereof to him 


therein mentioned, upon truſt in the firſt place to pay Like ſuch 


ſums of money, as ſhonld be due to him upon the aſſignment, and 
after payment thereof upon the truſts therein mentioned; and that 
the Maſter ſtrongly diſapproved both the ſaid ſettlements ; and 
ſtating another propoſal ; which the Maſter approved. Upon 
the 9th of March 1791 the cauſe was brought on for farther di- 
rections; and a petition preſented by Like and Robert, ſtating 
their caſe, to induce the Court to ſuſpend ordering the ſettlement, 
Was heard at the ſame . time. The report was confirmed ; and It 


14 | was 
| 


entes in Chantery, 


yris ordered, that the ſettlement ſhould be carried into execution; 
and that out of the reſidue of the ſum of 1761 J. 47. 9d. caſh in 
the Bank after payment of the coſts, as directed by the decree, 
the Bank ſtock ſhould be made up 4060/7. and ſhould be tranſ- 
ferred to the truſtees; and that the reſidue of the ſaid caſh ſhould 
ts to Eu ia PIETY to the propoſal in the 3 


| The petition was diſmiſſed. 


| Vader this FIRE by :ndettures; dated the 2 3d of March 1791, 
recitiig among other things, that Mr.-and Mrs. Beresford had one 
daughter of the age of nine years, the ſaid Bank ſtock being 
increaſed to the ſum of 40000. was veſted it truſtees upon truſt 
to pay the dividends and intereſt into the proper hands of Sidney 
Beresford for her ſole and ſeparate uſe, independent of Benjamin 
Beresford, and not to be ſubject to his debts, control or engage- 
ments; or otherwiſe to pay the ſame to ſuch perſon or perſons, 
and for ſuch purpoſes only, as ſhe ſhould from time to time 
notwithſtanding her coverture by any note in writing under her 
hand direct or appoint ; her receipt or that of her appointee or 
appointees notwithſtanding her coverture, and whether covert or 
fole, to be a good difcharge; atid after her deceaſe, upon truſt to 
permit "Benjamin Beresford, if he ſhould ſurvive her, atid his 


affigns during his life, to receive one moiety of the intereſt and 
as the fame ſhould become payable, for his and 


dividends yearly, as 
their own uſe; and to pay and apply the other moiety for the 


maintenance and education of the children, in ſuch manner as 


the truſtees ſhould think proper: but if there ſhould be no 
child living at the death of Sidney Beresford, or being fuch, all 
of them ſhould die in the life of Benjamin Bereiford, upon 
truſt to permit” Benjamin Beresford and his aſſigns to receive 


more child or children, in ſuch ſhares and proportions, in ſuch 


manner, at ſuch times, and with ſuch maintenance, and ſubj et 
to ſuch proviſoes or limitations over for the benefit of ſuch children, | 
as Sidney Deresfor id notwithſtanding her coverture ſhould at any 


time direct and appoint; in default of and ſubject to ſuch appoint- 
ment, upon truſt to transfer the whole, or ſo much, whereof 
there ſhould be no appointment, to' all and every the child and 
children, to be , equally . divided, if more than one, ſhare and 
2 III. 60 ſhare 


the whole dividends and intereſt during his life; and after the 
deceaſe of the ſurvivor of him and his wife, to transfer the Gt 
4000. Bank flock to and among all and every or ſuch one or 
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ſhare alike; if but one, to that one; with benefit of 00 
between them, as therein mentioned; and in caſe all the children 
ſhould die, before the ſons ſhould attain the age of twenty-one, 
the daughters ſhould attain that age or be married, upon truſt, 
in caſe Benjamin Beregſord ſhould die in the life of his Wife, then 

immediately after his death and ſuch failure of children, as afore- 
ſaid, to transfer the ſaid Bank ſtock to Sidney Beresford, her exe. 
cutors and adminiſtrators: but in caſe. ſhe ſhould die in the life 
of her huſband, then immediately after the death of Benjamin 
Beresford and ſuch failure of children, as aforeſaid, to transfer 
to ſuch perſon or perſons, and for ſuch intents and purpoſes, :, 
on Beresford ſhould notwithſtanding her coverture appoint : 
and\in default of ſuch appointment, to transfer the whole, or ſo 


8 much, as ſhould not have been appointed, or applied in advance- 


| 


ment of the children, as therein mentioned, in truſt for Benjamin 
Beresford, his executors and adminiſtrators. 


| Benjamin Beresford left | England after having executed the ſet- 
tlement ; and continued abroad. 


The prayer of the bill was, that ſubje& to the aſſignment to 
the defendant Robert the plaintiff may be declared entitled to be 
ſatisfied in reſpe& of his debt out of the dividends accrued upon 
the ſums of 2600 J. and 7807. Bank ſtock, and 231. 25. 6d. caſh 
in the Bank, ſince the marriage of the defendants; and if the 
dividends are not ſufficient, that fo much of the funds ſhall be 
ſold as will make up the deficiency. 


Maſter of the Rolls (a): 5 have been deſired to give my 


judgment in this cauſe; which was heard a conſiderable time 


ago; otherwiſe I was in hopes, that ſeeing the inclination of my 


opinion they would not have deſired it to be formally given; 
and 1 poſtponed my judgment upon that account. I never had 
[much difficulty or indeed any doubt with regard to the caſe. It 
is attended with very peculiar circumſtances ; and the. caſe of the 
plaintiff in ſome reſpects may be conſidered rather hard: but the 
queſtion is, whether under the circumſtances, in which it comes 
before the Court, they can be entitled to any relief. The aſſigu- 
ment was not kept a ſecret ; for it is ſtated in the ſecond report; 
being laid before the Maſter by Mr. Beresford. So the Court had 
full notice of the claim. They did not at that time think fi 


| (s) This caſe was argued, before the Reporter attended at the Rolli. 


to 
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file any bill ; whether adviſed, that their right would be attended 


wal Jo not know: but they did prefer a petition ; which was 
diſmiſſed; Lord Thurlow being of opinion, that Mr, Beresford was 


not entitled under the circumſtances to any intereſt : but that the 


whole ſhould be ſettled, with a contingent intereſt to the huſband, 
in caſe he ſhould ſurvive his wife (which is liable to the plaintiff); 


and that all the reſt . de to her uſe, excluding him from any 


It was infifted for the plaintiff, that whatever ig the rule of the 
Court as to the equity of the huſband to aſſign for valuable con- 


fideration his wife's fortune, at leaſt it muſt be ſuppoſed, he has a 


right to aſſign the dividends accrued ; and farther it was inſiſted, 
that by the rules of this court a huſband, entitled to an equitable 
eſtate in right of his wife may for valuable conſideration aſſign it 
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in ſuch a manner as to be binding upon the wife and her iſſue; | 


and ſeveral 'caſes were cited. All the caſes upon the ſubject, 


except ſome ſince decided, are compriſed in Mr. Cox' s note to 


Bofville v. Brander, 1 F. Wrms. 459. and no doubt, in almoſt 
all the caſes the Court i in laying down this equity and inforeing 
it did not mean to determine, that an aſſignee for valuable con- 
fideration ſhould be bound by that equity. If that failed, it was 
inſiſted, that there is no caſe, in which the Court has gone the 
length of taying, that the huſband maintaining his wife ſhould 
not be enjitled to the intereſt of her fortune; and Sleech v. 
Thorington, 2 Veſ. 562. was mentioned; in which, though it was 
not determined, the Maſter of the Rolls ſeems to be of that 
opinion; and he Rates a caſe, which I ſhould deſire to be more 
minutely examined, where the huſband leaving her totally un- 
provided for, the Court will lay hold of the fund to maintain her. 


of the Rolls is well founded. I conceive, he did not attend to 
the ſituation of a perſon, who runs away with a ward of this 
Court; and I do not apprehend, that when he lays it down ſo 
generally, he meant to apply it to ſuch a caſe as a perſon running 


away with a ward of the Court of very tender years, and then 


It remains to ſee, whether what is laid down there by the Maſter 


inſiſting upon this right. That is the preſent caſe. It comes to | 


de conſidered, what is this equity, of which we have heard 
ſo much. It is not to be denied, that great judges, Lord Hard. 
wicke and Lord Thurloꝛv, have intimated difficulties, whether an 
ann fox valuable conſideration might not Wen the right 
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gkl che aflignee,or-at leaſt evade this equity. I have looked int 
almoſt every caſe; and have never ſeen it determined, that any 
ſugh equity does exiſt 1 in favor of the aſſignee. It is certain, Ny | 
the Court has gyoided. deciding. the contrary; and in — 
Marler, and Buſhnan V. £ «ll, in. the note 1 P. Mit. 459 9, by 
Mr. Cox, to whom the public are very much obliged for his prez 


pains in collecting all thoſe caſes . into a ſmall .conipaG, Lord 


Thurlow does hold that doctrine ; but does not ſay, that it was ever 
ſo decided. Mr. Cox has alſo ſubjoined Maſon v. Wenman before 
Lord Northington i in 170 $4 who follows Lord Zardwicke in Jeuſy 
Moul lon, 2 "Ath. 417. in holding, that an aſſignment even for 
valuable conſideration of the property of the wife ſhall not be 


available in equity to defraud the wife and children of. the ſettle. 


ment to be made by the huſhand, before he can have any part of 
it. The words in Athyns give a reaſon, that is, convincing; | 
that it ld put an end to the equity of the wife. Lord Nur. 
wicke and Lord Northington have therefore given decided opinions, 
that an aſſignment of all the fortune even for valuable con- 
ſideration will not avail againſt the wife's equity. But it will be 
anſwered, this is different: here, it will be ſaid, is only an aſlign- 
ment of the whole as ſecurity for an inconſiderable part of it, Upon 
the beſt conſideration 1. am of opinion, that if it Was res integra, 
ind it came on now not ypon a bill to undo a ſettlement already 
made, the Court has a complete right, if they think fit under all 
the circutnſtances, to give 1 to the wife and children any part or 
the whole of the fortune, to which the may be entitled, Povey 
v. Brown, Pr. Ch. 3257 does not ſatisfy me. It i is a ſtrange caſe 
and directly contradicted by the two caſes before Lord Hardwicke 
and Lord Northington. The conſequence i is, that when this came 
before the Lord Chancellor, ; in 1781, it. was, for him to conſider, 


whether there wag any right in the, aſſiguee of the buſhand; 


of which _ aſſignment chere was certainly knowledge ;; and: he was 


of opinion, there was no ſuch right. The queſtion now is, 
whether I am called upon to break in upon that. I confeſs, it | 
could, I ſhould. have been glad to have made ſome. deeree in favor 
of the plaintiffs, and to have given them ſame ſhare of the profits, 
upon. the credit of which. Beresford had lived, and was enabled to 
make adyances, in; favour of his wife and children: but all that 
was fully before. Lord. Thurlow ;; and he did not think fit to 
attend to that claim. Jam of, opinion, the decree having de- 


Sarg. the wife and her iſſue ought. to have. a. ſettlement of. all 
4 | | >, this 
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this property made upon them, was not contradictory to any rule, 
the Court had laid down; and even if it was competent to me, 
1 ſhould feel great difficulty before I could undo it. As it ſtands, 
am of opinion, I cannot declare any right to the plaintiff in any 
ſhare of that part of the wife's fortune, that has been ſettled under 
the decree of Lord Thurlow ; who had all the circumſtances enn 


him. * 


Let the bill, fo far s it ſeeks to impeack the ſettlement made 
under the deeree of 1791, be diſmiſſed, with liberty for the plaintiff 
to apply, in caſe Benjamin DTS ſhall ſurvive his wal, 


WARNEFORD Us THOMPSON. 


1 WARNEFORD by his will, appointing his with and Peter 
Ducar executors, gave to his wife 800 J. and all his plate and 
linen, and all other his houſehold furniture of every kind, and 
live and dead ſtock of what ſort ſoever, upon condition, that ſhe 
renounced all dower or thirds and every other claim to his land, 
goods and property, except ſuch as were deviſed to her. Then 
after ſeverãl pecuniary and ſpecific legacies to his children the 
teſtator proceeds thus: I will that all and all other the reſidue of 
my property and fortune whether ariſing from monies in hand 
< or from debts due to me and all my lands and houſes whether 
* freehold or .copyhold bonds mortgages monies in the public 
funds and all other ſecurities whatſoever which I ſhall poſſeſs 
« or be entitled to ſhall continue to be held or ſhall other- 
* wiſe be diſpoſed of in ſuch manner and ſecurity as my exe- 
< cutrix and executor ſhall think moſt proper and conducive 


give to my faid executrix or executor that is to ſay to either 
of them as ſhall be thought moſt adviſable in law all and 
every my copyhold lands and premiſes in truſt for the ſaid 
„ uſes and purpoſes that is to fay it is my deſire that reſpect 
being firſt had to the aforeſaid directions and bequeſts the pro- 
* fits and intereſt ariſing from all my monies and ſecurities and 
the rents of all my lands and houſes or the intereſts ariſing 


from ſuch ſums as ſuch lands and "nn or any of them 
Vor. III. 6 P * ſhall 
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Purchaſer de- 
creed to take 
a title under 
an obſcure 
will amount- 
ing to a pow- 
er to ſell: 
the legal 
eſtate not 
being given 
deſcends to 
the heir till 
execution of 
the power; 
and then 
paſſes to the 
vendee. 


„ to the fulfilling the above purpoſes and thoſe hereinafter men- | 
« tioned in their trueſt intent and for this purpoſe I do hereby 
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« ſhall be ſold for if my ſaid executrix and executor mall think 
6 it moſt. adyiſable to diſpoſe. of them or any of them ſhall he 


regularly paid to my wife | Suſannah during her natural life 


* to, be; faithfully expended at her diſeretion for the uſe and 


4 ſerviee of herſelf and for the cloathing maintenance and educ. 


tion of all, ſuch: my children by her as ſhall not have attained 
to the age of twenty-one years or who being arrived at that 
age ſhall with the mutual conſent of my ſaid wife and of 
„ ſuch, ſon. or daughter continue to contribute to the general 
i expence of the family a ſum equal to the intereſt received from 
the ſum hereby deviſed to them in the former part of this my 
will nevertheleſs if it ſhall at any time ſeem good to my wife 
Suſannah to marry again after my deceaſe I do in ſuch caſe 
will and deſire my aforeſaid executor alone to direct the pay- 
ment of all rents and intereſts ariſing as before mentioned or 
< herein itfehded to" be Geferibed for the ſole uſe and benefit of 
„ my children only and that equally of them all and che fame 


= good office I, will and intreat him to perform in caſe the death 


46 


« of my wife Suſannab ſhall happen before my youngeſt child 
6 ſhall have attained to the age of twenty-one years but no- 
4 thing herein; mentioned relative to the future marriage or 
« death of my wife is to be underſtood ſo as to contradict 
„or invalidate the diſpoſition or to ſet aſide any of the be- 
« queſts, contained in the firſt part of this my will and as 
for the ſeveral principals or ſums of money lands or houſes 
« ſecurities or monies. from which the above mentioned pro- 
fits and intereſts ſhall ariſe I do direct that after the ſecond 
marriage or death of my wife Suſannab and the attainment of 
« twenty-one years by my youngeſt child by her and the pay- 
ment or lapſe of all the aforeſaid bequeſts that they be each and 
all of them divided and inherited equally ſhare and ſhare alike 
" by and between all my ſaid children and their proper repre- 
4 ſentatives if it ſhall ſo happen which may God forbid that the 
„death of all my children and the lawful iſſue of any ſhall take 
« place before the death of my wife Suſannah I then leave to her 
during the remainder of her life and after her death equally 
between her heirs and my executor and his heirs all the above 
remaining property n and intereſt for ever. 


£6 


The coftator died ; ae John Warteford, his eldeſt * and 
eit at law, under the age of n. and Edward, his 


. .youngell 


Caſes" in Chancery. 
{ ſon, and heir according to the cuſtom of the manor, of 
which the copyhold eſtate was beld, and nine other children. 


The executrix and executor. entered into à contract with the de- 
fendant to ſell to her part of the teſtator's real eſtate conſiſting 


power to ſell, the bill was filed for à ſpecific performance; and 
the Maſter having reported, that no good title could be made, 
the n came on a 4035 pee to the 17 980 


2 
s 


Mr. Sa 5 8 e fide 8 was a ae power of 


ſile; and it was incumbent, on ne; defendant to ſhew the wm 


there is a cloud upon it, according to Shapland v. Smith, 1 Bro, 
C. C. 75. and Cowper v. Denne, 4 Bro. C. C. 80; ante vol. 1. 


565, The executors have no legal eſtate in the freehold ; and 


the copybold eſtate is given to them expreſoly for the. purpoſes of 
the will; and as to their power to ſell, it is a very obſcure 


will; which an eminent eee, en. it is unſafe. for a 
purchaſer to reſt. 


p41 


Ke 


Maſter f the Roll.— I am aa of cps. there i is a power 
to ſell. It is true, there is no eſtate deviſed to the plaintiffs in the 
freehold eftate: but there is a power to ſell. Till that power is 
executed, the "eſtate deſcends to the heir at law: but as ſoon 
as'the power is executed, the legal eſtate is in the vendee. No 
argument could have been raiſed, if the deviſe, that follows the 
power to diſpoſe, had not been confined to the copyhold eſtate. 
There is a clear power to the executors to diſpoſe. The excep- 
tions muſt be allowed, and the contract performed. . | 


ANONYMOUS. 


_ Attorney General moved to change the receiver appointed 

by the Maſter, upon the ground, that the perſon rejected was a 
more proper perſon, as being more acquainted with the eſtate and 
in the confidence of the family. The motion was not ſupported by 


- 


boch of freehold and copyhold. Objections being made to the 


3 bees i 9246 17 y:; f t Nn ISHS AUO, 424-7 
Mr. Piggott for the report. —lt is incumbent upon the plaintifſs 
to make out a good title. It is ſufficient for the purchaſer, that 
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The Court 
will not con- 
trol the Ma- 
ſter's ap- 
pointment 
of a receiver 
without a 
ſpecial caſe. 


The truſtee cannot be receiver. 


Mr. 
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It is not a ſubject of emulation between two perſons. But he, 


Rolls, 
19th & 2oth 
of June 1796. 

12th Aug. 

1797+ 

Portions for 
children by 
the will of 
the parent 
preſumed A 
ſatisfaction of 
a prior pro- 
viſion by 
ſettlement, 
unleſs clearly 
not ſo in- 
tended : the 

reſumption 
is not rebutt- 
ed by ſlight 
circumſtan- 
ces: ac- 
counts in 
the teſtator's 
hand writing 
were admit- 
tell as evi- 
dence of the 
circumſtan- 
ces, under 
which he 
made his 
will; but 
not to ex- 
plain the 
will. 


— 


the Rolls upon great conſideration. 


N Caſes in Chancery. 
Mr. Lloyd and Mr. Stanley. again the motion cited 8 | 
Hunter, 2 Bro. C. C. 263 Thomas v. Daulin, ante vol. N 
and Boxwerfhond's caſe, ante 164+ the layer of which was beg, 
the Lord Chancellor upon motion; who. thought a petition th, 
proper mode; upon which it was determined by the Maſer / 


there is another objection; that this perſon is an accounting 
party, a truſtee; and be ought to cheek the receiver. He canng 
be receiver. I do not preclude. a ſpecial caſe being brought before 
the Court impeaching the Maſter's judgment ; but upon the mere 
naked allegation, that one perſon is more proper than another 
T cannot aſk the particular reaſon, why he preferred the one, | 
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HINCHCLIFFE e. HINCRHC LIFT 


oc rox Hinchcliffe, afterwards Biſhop of Peterborough, at the 
time of his marriage with Elizabeth Crewe was poſſeſſed of 

a leaſehold houſe in Conduityſtreet, held under an annual rent of 
61. 175, 64, for a term of twenty-eight years commencing at 
Lady-day 1766 under a leaſe, dated the 29th of September 1756, 
renewable every fourteen years on payment of a five of 48“ 
2s. 6d. He was alſo entitled to an annuity or rent-charge of 
zool. payable for his life by Jobn Crewe, brother of Elizabeth 
Crewe. Elizabeth Crewe was entitled to 6000 J. ſecured by two 
bonds of Samuel Egerton. By indentures, dated the 8th of May 
1767, in purſuance: of an agreement previous to the marriage 
Jobn Crewe, in conſideration of the ſurrender of the grant of the 
ſaid annuity, granted to Elizabeth Crewe, the intended wife, an 
annuity of 300. from the ſolemnization of the marriage for 
ninety-nine years, in caſe ſhe ſhould ſo long live; and by another 
indenture of the ſame date the ſaid leaſehold houſe, the annuity, 
and the ſum of 60004. together with the ſaid bonds, were aſſigned 
to truſtees; in truſt after the marriage during the joint lives of 
Doctor Hinchcliſfe and his wife to raiſe and pay the yearly ſum of 
801. to ſuch perſons and for ſuch uſes, as the ſaid Elizabeth with- 


. her ſaid intended huſband ſhould from time to 


„ time 


Caſes i Peha eres; | 


Ame e and ſubject to the ſaid annuity to permit Door 
| Hinchdliffe to receive the rents and profits of the leaſehold pre- 
miſes, he paying the fine of renewal, and alſo the intereſt of 


the 60004. for his natural ſiſe, and alſo the annuity of $007. during 


the joint lives of him and his intended wife; and after his deceaſe, 
in caſe ſhe ſhould ſurvive” him, and there ſhould not be three 
or more children then living, upon truſt to pay to or permit her 
o receive the rents and profits of the leaſehold premiſes and the 
annuity during her life: but in eaſe there ſhould be three or more 
children then living, then after the death of Doctor Hinchcliſe 
to aſſign the leaſehold premiſes and the 6000. together with the 
ſecurities, in which the ſame ſhould be inveſted, to and among 
| all ſuch children equally, ſhare and ſhare alike, payable to a ſon 
or ſons at twenty-one, and to a daughter or daughters at twenty- 


one, or marriage with -conſent of their father, if living, or if dead, 


of the truſtees and their mother: provided, that notwithſtanding 


the poſtponement of the aſſignment of ſuch ſhares till after" the 


deceaſe of the father every ſhare ſhould be conſidered as veſted in 
a ſon at twenty- one, in a daughter at twenty-one, or marriage 
with ſuch conſent; with a proviſion for ſurvivorſhip, and for 
maintenance by application of the rents, intereſt and produce, 
after the death of the father and mother, and for raifing upon 
the requiſition of the huſband and wife or the ſurvivor ſuch 
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ſums, payable at ſuch times, as they ſhould under hand and ſeal | | 


with two - witneſſes appoint for the advancement of any of the 
children; ſuch ſum or ſums, as they ſhould require, to be deemed 
and taken as part of their - ſhares of the truſt funds; and if 
the father or mother ſhould advance any of them out of their own 
money; then they or their reſpective executors ſhould receive out 


of ſuch child or children's reſpective ſhares ſo much, and the ſame | 


ſhould be deemed as part of ſuch child or children's 'fhare of the 


truſt! premiſes; in cafe he or ſhe; ſhould by writing under his 
or her hand ſo declare; and not otherwiſe; and it was provided, 


that upon the requiſition of the huſband and wife or the ſur- 


vivor the leaſehold: premiſes ſhould be ſold, and the 6000. be 
invoſted in other e 15 0 the e truſts. ie vo 361; 

Sf Lo ol Ter © 

The! manage a hes; we there was „ illue two ſons. and 

three daughters. The Biſhop of Peterborough received the 6000“ 


que on the two bonds; and inveſted 54254. 175. gd, part thereof, 
| in a mom of an eſtate, called Breton Ferry : be alſo ſold the 
ba. n 6Q Bt | leaſehold 
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leaſehold honſe in Mareb 1786 for 1050. the truſtees not bein | 
certain annuities were made payable: to him, his executor ad 
_ adminiſtrators, depending upon the lives of his two ſons and his 


; : 
CF | . | | Fa 
, „ 9 
G . #2 » 
7 * 
o 

* 

1 0 &. — 


daughter Frunces reſpectivelſy ; and another 75% ſecurity for 


ſimilar annuity for the life of his daughter Emma Duncombe YE 


whole of which Viſb annuities are of the annual value of ! 340 


He alſo purchaſed two French annuities of 1007. each ; depending, 


the one upon the lives of his wife and his daughters Emma and 
Frances, the other upon the lives of his wife and his daughte: 
VVG 


By his will, dated the agth of December 1793 he gave to Job 
Crewe and Benjamin Barnard all his eſtates, goods, chattels and 
property, of what nature or kind ſoever, in truſt - firſt to Pay his 
debts and charges of his funeral; and upon farther truſt declared 


in manner following: then to pay his wife the ſum of 500/, and 


farther to pay her annually; ſo long us ſhe ſhall ive, the ſum of 
2000. being the produce of an annuity upon her life purchaſed of 
the Duke of Devonſhire, in addition to an annuity of 300 l. ſettled 


upon her at her marriage, and payable by John Crewe, her bro- 


ther, or by his heirs; and alſo to pay his ſaid wife during her 
life the produce of two annuities in the French funds of 100/. 


eech: in truſt alſo to pay his wife the produce of all the Jö 
tontine annuities during her natural life to her own uſe; and 
after her death in truſt to pay to his daughters reſpectively during 


their natural lives the ſum ariſing from the tontine annuities 


during their reſpective lives; and in caſe they or either of them 


ſhould marry, the tontine annuity of ſuch daughter, who marries, 


is to be held for her ſeparate uſe and appointment, not liable to 


the debts of any huſband: I will my ſons to have each his 
* tontine- annuity upon the death of their mother; in truſt alſo 
to pay the intereſt of 3000/7. owing to me upon mortgage by 


* the Duke of Grafton; which intereſt is not to be paid but 


for the rent of my houſe in George-Areet ; which houſe 1 will 


that my wife have the uſe of for her life or widowhood, together 


with the uſe of all my furniture, plate, linen, pictures and 


* liquors, an inventory being taken of -the ſeveral articles and 
< lodged with my executor, ſo. long as ſhe remains unmarried: 


© ſhould/ſhe marry again, I will, that the zool. ſpecified to pi) 


© che rent be divided equally atong my three daughters, be 
al 1 


. in t 


« fo them: but if one, two, or all of chem, be dead, and have 
« left iſſue, then what. would. have been the mother's ſhare 
« would have paid to the repreſematiye. or repreſentives of 
« each?” The teſtator then declared, chat the leaſe of his houſe 
in Ceirge-firect, houſehold furniture, pictures, - linen, and plate, 
as ſpecified in a ſchedule, together with what liquors may remain, 


ſhould become the property of his eldeſt. ſon, or in caſe of. his 


death befote the death or marriage of his mother, the property 
of his (the teſtator's) ſon Edward: In truſt alſo, that each of my 
à ſiſters be paid by my executor an annuity of 3o/. which they 


« purchaſed of me; and I will, that to each of them be paid 
«'to0/, and a mourning ring given in token of my ſincere 


« affeQtion, and an addition of 10). a. year, during their reſpective 
« lives be made to each over and above the 3ol ; and upon the 
death of either I will, that to the ſurvivor during her life. be 
« paid the whole annuity of 60/. inſtead of 301. I will alſo, 
that my executor with conſent of my truſtees or the ſurvivor 
of them may have power to call in for the purpoſes of my will 
«all monies in the funds, lent upon, mortgage, bonds, or other- 


4 Si adn \ thing; in addition to what elſe ſhall be Geidelttca 1797. 
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« wiſe, and to ſell the leaſes of all my houſes, except that in 


© George-ftreet,' ſo long as my widow continues to live unmarried 
again I will alſo, that the tontine Triſb annuities ſhall not 


% be: ſold during my wife's life, nor the annuity. upon my 


« wife's life payable by the Duke of Devon/bire In truſt to 


< pay the ſum of 6oool. to my ſon Edward. I will alſo, that 


each of my daughters, as they ſhall reſpectively attain the 


ige of twenty-one, or be married ſooner with conſent of their 
mother and my truſtees, or the ſurvivor of them, be paid the ſum 
of 40004. and until my daughters ſhall attain the age of 
„ twenty-one, or be married with the conſent before required, 
my will is, that. to each be made an allowance, as the truſtees 


and executor may think fit, for her maintenance and education, 


* It is my will alſo, that after the death of my wife the intereſt 


* ariling from the French annuities of that ſtanding in the names 


* of "Emma and Frances Hinchcliffe ſhall be paid to them of 
the other "ſtanding in the name of my daughter Charlotte be 


paid to her. I will, that the annuities themſelves be unalien- 


able, and to remain in truſt, as is directed in regard to the I. 75 
* tontines.” After giving ſome legacies the teſtator left his eldeſt 


| wy ä Jobr ee Ae, whom he alſo * ſole executor, 


4 . the 


Caſes in Chanrery. 

1797. ths reſidue, whatever it might be, of his whole fortune, „except 

— his ſermons and books of divinity, which be Ace We 
Hinca- e- 
eurres livered up to his ſon N . TP 


00. 


r 


Hiscn- 


5 The teltator died in 1794. The bill x was filed * the younger 
children ; praying, that they may be declared entitled to the 

benefits provided for the younger children by the ſettlement as 
well as to all the benefits provided and bequeathed to the plaintifh 

 reſpeQively by the will, The eldeſt ſon by. his anſwer inſiſted, 
that from the year 1778 to 1781 and from 1784 to 1793, and, as 
the defendant believes, in the interval, his father kept regular ac- 
counts of the amount and particulars of his property and of his 
debts and the progreſſive increaſe or decreaſe of his property 
by reference to ſuch debts and otherwiſe from one half year to 
another ; ; and in ſuch accounts, he has regularly ſet down the 
money due upon the mortgage, as. part thereof; the intereſt of 
| which mortgage he regularly received without the. intervention of 
the truſtees, and gave receipts in his own name; and the leaſe- 
Hold premiſes were alſo compriſed in ſuch accounts, as part of ſuch 
property, until ſold by the Biſhop in 1786; and from that time 
the prodyce was brought into the accounts ; and was intermixed 
with and conſtituted part of the ſaid property ; ; as appears by 
the ſaid accounts in the band-writing of the Biſhop. The defend- 
ant inſiſted, that the teſtator having kept ſuch accounts, and blend- 
ed the truſt property with his own, and calculated upon the whole 
together without any diſtinction, made ſuch diſpoſition of the 
ſame by his will, as therein contained; and it appears manifeſtly 
as well from the ſtate and amount of his property as from the 
accounts ſo kept and proviſion made thereout for the plaintiffs by 
his will and the legacy bequeathed thereby to the defendant's 
mother, that the teſtator did not intend to give the plaintiffs double 
portions ; but intended. the portions given to them reſpectively 
by the will to be in lieu and full ſatisfaction for their reſpective 

| intereſts under the ſettlement; ; therefore they ought to elect. 


| The accounts referred to by the 8 were books in the 
teltatape hand- writing; ſtating his property and his debts, and 
comprehending the leaſehold premiles in Conduit: -/treet, the mort- 
gage upon the Breton Ferry eſtate. and the annuity. At firlt 
he valued the houſe. in Conduit-firect ſingly at 1600. After- 


> wards down to E 1786 he values die three houſes at zooo!. N 
| By 


/ 


be m Chancery. 


By that, account. hs lues them at; 2.500/. The: accounts of h 
"286 and Janwary 1787 ſtate two houſes, value 15000. After- 
wards he values them with the leaſe of the houſe in Georgesftreet 
at 1600! and in 1793 at 1380017. The reſult of the firſt account 
in 1778 was, that he was worth 13.8720. Every ſubſequent ac- 


count ſtated, how. much he was better or worle than' the preceding | 


ſettlement;, and the reſult of the laſt was, that he was worth 3951381. 
In January 1786 he ſtates 10,800 l. 4 per cent. ſtock, worth, 
at 87, 93914. and the account of July following (after the houſe 
was ſold) ſtates 12 00. 4 Per bent. ſhock, at 91, 10, 9ool. The 
account of July 1786 contained the following item: (Received 
4 of Mr, Lonot i in part of payment of tha houſe gol.''— Received 


« of Mr. Lonat by his note 31.104 7; 18 ir ct, , nit 
"The firſt queſtion, Vas, whether theſe. 7 of accounts were 
SE ic "7470" ETC % 8. vl EA oo. Toh witli 5, 


6 7 Cratam Jos 4 My re "Sutton 2 the * Jn, Pultency v. 
ed De bages, Reg. Lib. 4.773. fol. 3 io, evidence very 0 
to Vo was received, and Was one foundation of the decree: 


paper writing purporting to be an account of Mr. Guy's ae 


It appears both by the decree and the notes of the arguments of the 


Judges, that the extrinſic circumſtances, the deeds and other writ- 


ings, were relied on. In Feacack v. Fallener, 1 Bro. C. C. 296. 
Lord Thurlow ſays, evidence as to the facts, upon which the teſtator 


made his will, may be admitted. That is the purpoſe, for which. 


theſe books are produced ; and not to explain the will. The will 
being ſilent as to this point, thoſe facts are neceſſarily to be taken 
into conſideration, . as marking the view of the teſtator, when he 
made his will. 
109. Lord Thurlnw admitted the evidence; and ſays, it is to be ad- 
mitted in all caſes, of a preſumption of ſatisfactian. la the caſe of 
Me. Selby's vill it was held competent to give evidence as to this 
ſituation of bis family... The, ſtate of the teſtatox's funds when be 


makes his will ; is a ſupject of daily inquiry. The danger of per- 


| jury by admitting parol evidence. does not wi in ibu ice. 
Debexe v. Fc] : Bro. C. C. 165. . Lk neben 


177 822 


M. Grant * My. Steel for. the plointiff _ 133 v. * 


Darlington the evidence was competent to ſhew, what the teſtator's 
aal had been. Thar was not a n, of conſtruction. In 
R ( 5 


In Elliſen v. Cookſon, 3 Bro. C. C. 61. ante, vol. 1. 


9 5 4797. (Elliſon + v. Crolfor tive. was „ about ha meaning of the | 
: + oY will. The point upon the evidence was only, whether the! | 
ert "was adcemed. Bromley v. Yeffereys, Pre. Ch, 136. is againſt ty, 


*. 


menen. admifion of evidence.” In Fonertus v. Poyntz, 1 Bro. C. C. 472, 
eh the: point was much diſcuſſed. It is dearly not a ſettled point. 
Ln this caſe the queſtion is upon the conſtruction of the will, and 
the object of the evidence is to mw that the my does not mean 


N ONING it n 5 


. 5. | Maſter of the Roll 1 Wave looked into the point; and have 
great doubt about admitting the evidence; though Lam very much 
inclined to admit it. This is not evidence produced to explain 
the will in any way: if ſo, it would be clearly inadmiſſible. 
Heather v. Rider, 1 Ath. 425. is the ſtrongeſt caſe for receiving 
written evidence of the intent, that can be: but I cannot ar | 
derſtand that caſe; and I ſuſpect, there is ſome miſtake in it. 
did not know before, that the books of General Pulteney had . 
admitted in evidence. 1 will hear the evidence: but I deſire not 
to be underſtood as admitting it. When 1 n Judgment, I vil 
decide, a aaa ara | 


„ 


Hen Maintſi—The teſtator n be eppes to intend to 
i his own eſtate, and not to affect what he had no power over. 
The gift of an annüity to his wife in addition to the annuity pro- 
vided by the ſettlement ſhews, be recollected the ſettlement: 
he-muſt then have recollected, that his children were entitled to 
certain proviſions under it; therefore if he intended a ſatisfaction, 
he would have expreſſed it. He cannot be ſuppoſed to have for- 
gotten” the proviſions of the ſettlement; which is the ground in 
ſome caſes. The argument, that the Court leans againſt double 
portions, applies to the caſe of à will, where the teſtator has 
| advanced the child in his life; but has not the ſame force in 

the caſe of a marriage ſettlement; for the proviſions for the 
children are purchaſed upon the marriage by the wife: it is 
not the mere bounty of the parent, within his power, and re- 
* voecable, as in the caſe of a will. In Warren v. Warren, 1 Bro 
C. C. 30g. Lord Tharlow, does not approve the doctrine againſt 
double portions except upon the ground of a clear intention 

to ſubſtitute the new proviſion for that in the ſettlement. Itis 
neceſſary, that the intention not to give double portions ſhould 


mu. „en ee caſe; be 
55 — 4 HOES 3 | my , x 


4 appeared From. the teſtator's declaration, that he had totally for- 
be the ſettlement. Part of the e e moved,” not Nom 
e e Fi | 


6 4 ee hurl decided Ae v. Ghee 
opon the general*principle againſt double portions; having read 
che evidence. Ide caſes have even gone the length of holding 
4 ſecond proviſion for children, though leſs than the firft, to afford 
4 preſumption of Aatisfaction, and to throw the ont on the other 
party. The caſes are collected by Mr. Cam in bis notes upon 
Copley v. Copley, and Hartop v. Whitmore, 1 P. Wis. 148. 682. 


The rule is laid down broadly ; that the fubſequent diſpoſition for 


children cancels the former ; diſcharging the moral obligation; 
which is to be done but once for all. In Bellafis v. Uthwatt, 1 \Ath. 


and a number of younger children it is not to be inferred, 
that the teſtator meant to burthen the eldeft with double portions. 


v. Warren, it appears from the Negiſter Book, that the legacies 
were decreed te be a ſatisfaction; and there was no circumſtance 
to ſbew, the teltator did or did not recollect the precedent diſ- 


poſition,” In Pulfeney v. Lord Darlington, Baron Eyre faid, he 


did not agree with'the poſition laid down, that a teſtator does not 
mean to give what is not his: though the ſubject may not be his, 


he may think it his, and give it as ſuch. This teſtator has done 


that. He has included the ſettled property in the diſtribution, he 
makes among his children; confidering it as his for the purpoſe 


of that diſtribution. The" purport” of the evidence is to ſhew, 


he conſidered the truſt property as part of his own eſtate; and 
that he received and applied it to his own uſe. The leaſe of 


the houſe in Conduit-ftreet was renewed and afligned by him 
without the intervention. of the trüſtees. By receiving the value 
of the houſe in Conduit-frect and the difference between the 


| Goook and the mortgage, he became a debtor to his children ; 5 
therefore it is the ſame as if he had been under covenant, in 
which, caſe" it would have been a ſatisfaction. There is no dif- 


tincklon between a covenant and a debt by his own act; 
Weyland v. Weyland, 2 Ark. 632. The” expreſs addition to the 


proviſion for his wife excludes the fuppoſed addition in favor 
of the ehildren.. "Hearne v. Hearne, 2 Vern, 556. is very ſtrong 
40" e, "the Court looks at what the will meant. Though 


5 N . Lord 


426. Lord Hardwicke ſuys, chat in the caſe of an eldeſt ſon 


uu Ae v. Adbworth, mortly ſtated in the note to Murren 


yn” 
1797. 
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Lord Thurliw: in Warren v. Warren expreſſes an sud 
opinion againſt the rule; he acknowledges it in Powe v. Cleauer, 
2 Bro. C. C. 500. The elauſe in the ſettlement, that an advatice. 
ment by the Biſhop ſhould not be a part payment, unleſs ſo 
provided, was only the. caution. of the conveyancer; and does. 
not apply to the caſe, where the Biſhop-is\making a diſtribution 
of all his property. There is no difference becauſe part of the 


: ed is y moved from the wife. Though the Principal 
ſubject of -the ſettlement" was his wife's property, yer if there 
had been no? ſettlement, it would have been his by marital 


right. en 85 * e See Ny aA IE" | 
| Reply. —In Grave V. N The Ear "4 of Saliſbury, A Br 0. 2 Fa 42 F. 
and Elliſon v. Cookſon, Lord'Thurlow' wonders at the principle of 
the preſumption. In caſe of an increaſe of fortune the natural 


preſumption is, that the parent means to augment the proviſion 


for his childrens, As he has given more than what would amount 
to a mere ſatisfaction of the ſettlement, they are obliged to admit, 


he means bounty in ſome extent. The taſes upon covenant are 


very different. The teſtator having once noticed the ſettlement 
in making the addition i in favour of his wife thought. it unneceſſary 
to repeat that as to his children. It may be ſaid, that if he 


meant to include the proviſion by the ſettlement, he ought to have 


ſaid ſo. It cannot be inferred from theſe accounts, that he had 
forgot the ſettlement. It was natural for him to throw the 
truſt property ioto the account of the reſt, of the property; 


becauſe he was to have; it for life; and had alſo an eventual 


intereſt in the capital, and was to calculate upon it as much 
as upon che reſt. He could not exclude it from an account of 


the ſtate of his affairs. He. muſt, have. taken notice of it as 


a part of his annual income, It is too ſtrong an inference, that 
he meant to treat this as his own property, becauſe he did 
not. open two accounts with mercantile exaQnels.. He could not 
forget the exiſtence of the mortgage, upon which part of it was 


laid out; for he was receiving the intereſt. _ He muſt bave 


known; he had no power over that. He did exerciſe a more 
direct act of ownerſhip over the bouſe, It they rely upon chat, 
they muſt take it with the diſtinction made by Lord Hardwick: 


in Weyland, that it is a ſatisfaction, only becauſe it is a debt. 
At the time of the ſettlement he could not make the proviſion. 


* was made out of the fortune of bly Wife. His fortune bore ne 
| 1 ptoportion 


"= | 5; "al in n 
1 10 i was afterwards, | Though, if no allen 


nad been made, the property of his wife would have been his 
by marital nght, yet in conſtruing the intention you muſt take 


+he-real fact. The will does not appear to EY the ſettlement. | 


The . are OT vent, 0 


Maher of the Rolk. —This cauſe has ftood a confiderivle time; 
aud the greateſt doubt, 1 had, was, how far certain memorandums, 
4 fate o "the teſtator's property, as drawn 'out by himſelf, 
could or could not be admitted in evidence in auy degree to affect 
the queſtion now under confideration. Upon confideration of alt 
the caſes, and the principles, upon which they are determined, 
reſpecting the intention of the teſtator in giving à portion by his 
will to a child already provided for by ſettlement, 1 am of opinion, 
that wWithecut intrenching upon any of the rules reſpecling evi- 
dence, of Which I am as jealous as any judge, that ever ſat in a 
Court ot Equity, this ſtate of his property is evidence, and is very 
material; at the dame time T'do not mean to have it underſtood, 


that 1 'Tecide entirely upon that; for, independent of that, the 


facts themſelves together with the rules, as applied to ſettlements 


and Wills providing portions for children, ate ſufficient to ew 


the intention, that the proviſion by the will ſhould be a ſatiſ- 
faction of the portions provided by the ſettlemett. The books 
would be evidence, if only to prove the fact of the diſpoſi- 
tion of the houſe. It appears by them, that the houſe was 
ſold between the iſt of January and the iſt of Fly 17 7862 


the particular time does not appear; for ſo much did he ſuppoſe. 


the houſe was at his own diſpoſal, that he does not take any 
notice of the ſale. It clearly appears, and you may trace ĩt 


in the books, 'that the produce was laid out by him in the 


funds. Of the 6000/. it is plain, he received near 600/.: the 
| Teſt was laid out in a mortgage. It does not appear, that he 
ave any receipt or acknowledgment. He bought the leaſe of 
another houſe. It does not appear, that he ever conſulted the 


truſtees with 'regard to the ſale of the houſe, or conſidered 


lumfelf as violating the ſettlement; which certainly i in ſtrictneſs he 


was doing.” But I uſe that only as an argument, that he con- 
ceived of this' ſettlement differently from what it really was; 


for it is impotfible to read this ſtate of his property, and to con- 
ſider kim "as aware of the extent of his intereſt, and wilfully 


| breaking" through the ſettlement ; for there never was a more 


. 5 68 05 | | careful 
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_ Caſes -40\Chaneery,- | 
797. careful or regular man;”” It appears; he kept an exact accoune 
— of the ſtate of His affairs. He ſtates every year what bi: 
ce wes, property was, calculates the amount, and the next year ſa 
Hixcu- Whether he was better or worſe than at the former ſettlement, 
8 This 5 is evidence, not for the purpoſe of explaining the will itſelf, 
for which it is clear, it cannot be admitted, but to ſhew the 
circumſtances, under which he made his will. It is clear, the 
money ariſing from the ſale of the houſe was not received by 
the truſtees. From the accounts 1 cannot exactly trace, how the 
 Purchaſe-money was paid. There are only two receipts entered: 
one for 50/7, the other a note for 310. 195. I ſuppoſe, the reg 
was paid in money. In 1786 che teſtator began to be more 
accurate and more attentive. to the value of, his property. For 
ſome time beſore that he began to make half-yearly accounts. 
I cannot trace the increaſe of the 4 per. cent. ſtock in the interval 
between the accounts of 1786 otherwiſe than by the produce of 
the ſale; of the houſe; and it appears, he received part of the 
purchaſe- money, by the other entries. It appears; his property 
had conſiderably increaſed. He made bis. will not à great while 
before his death; and I am ſorry, it was {ſo near; for it ap- 
pears, that in all probability he had not as complete a recollection 
of bis affairs, as if he had. been in better health. The bil 
claims both the proviſions under the ſertlement and the will; 
to which it is anſwered, that according to. the principles of con- 
ſtruction of the will of a parent, where portions. are provided by a 
ſettlement, it ought to be taken in ſatisfaction; and under all the 
circumſtances of this caſe Lam of that opinion. It was extremely 
well argued; and every caſe, that could bear upon it, was very 
fully obſerved upon: but it was ſaid, that of late that dodrine, 
* | | that appeared eſtabliſhed reſpecting double portions, had receired 
| ſome diſcountenance from Lord Thurlow; and that he had in 
72 Warren v. Warren. and ſome other caſes hinted a diſapprobation 
| of it. From the whole of thoſe caſes relied on to prove that I ſee 
= ES og clearly, that he never did mean to lay, ſuch a rule does not obtain 
| in this Court; that a portion-provided by the father is to be prins 
facie intended as a ſatisfadtion. It is very true, that ſpeaking 
chiefly of the ademption of a legacy by the advancement of tbe | 
parent afterwards he laments, that the Court has carried it ſo far 
as to go in ſome caſes againſt the. intention : but ſo far from 
ſaying, that rule is nat eſtabliſhed, he ſays, it is too late to ſay, it 
is not the role now z though it is uur carried even * 
ITS | 9 | . 


* 
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"NF ene in Chancery. 
de talent Ua en bound, that he meant to break through the 
rule, No man eriticiſed more upon rules laid down by other 
Jadges :- but no man was more rigid in obſerving them, when he 


could once deduce them. The caſes, I chiefly rely upon, are 
Copley v. Copley and the ſueceediag caſes; particularly Warren v. 


1797. 
- Hixc 1 


E 


1 | 
ern. 


Warren; which never Was determined by Lord Tburlotw. 1 
with this to de conſidered as different from the caſes of a will 


and a ſubſequent advancement. The caſes before Lord 7 bes 
were cliieflyof that Kind. I take the rule to have been never 
yet - departed. om, that primd fucie à portion to à child by 
the will of the parent, if there is any other prior proviſion, is a 


ſatisfaction, unleſs it is ſhewn clear ly, that it is not ſo intended. 5 


Copley v. Copley is more ſhorily reported than moſt of the caſes in 


Neere Walliams but Mr. Cox, he ſtated it from the Regiſter” 
Bool. The time of pay ment of the ſum under the ſecond ſeitle- 


ment does not appear in the Regiſters Book : but the circumſtance 


of that ſum not being payable, unleſs the daughter married, was 


inſiſted: on in argument to ſhew, it was not a ſatisfaction for the 


portion at all eFents, payable at the age of rwentyronę. Without 

taking up the time of the Court in commenting 2 the inter- 
mediate caſes, all of chem are cited and relied upon in Warren v. 
Narren. I ͤ do not know, whether the. judgment pronounced by 


Lord Commiſſioner. A/bburſt i is to be conſidered as the opinion of 


4 


all the Lords Com miſſioners; for Lord Loughborough; did not 


attend that day. Lord Thurlow, when, the cauſe.came. before him, 
is ſtated to. have. thrown. out. this: © a, great number of caſes 


have been cited. to ſhew, that the Court leans againſt double 


« portions: but I have not found, that it would do as a diſtinct 
* rule, that where a parent. has made a proviſion. by will for 
* a child, whom be has afterwards provided for in marriage, it is 
« frind, facie a ſatisfaction.“ That is. not the caſe before hi. 
I ſuppoſe, if he ſaid ſo, it muſt be upon ſome caſes cited i in argu- 
ment. From that and what follows it has been aſſumed, that be 


was 4 opinion, there was no ſuch. rule. In ſubſequent deter- | 


minations he has ſaid, it is too late to queſtion the rule: but it 
has been carried too far. The Lords Commiſſioners gave their 
opinion ſhortly ; and they particularly mention the rule. The 
three caſes in the note to that report are very material. Aclworib 
v. Ackworth, 19th. July 1773; Byde v. Byae, before Lord North- 
ington, 1 Geo. 3. and The Duke of Somerſet v. The Dutche/5 + 
e before Lord Camden, oth, a0 and 11th March 1767. 

eien | » _ Achworth 
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fo long in the Repiſtar s Book, that it is not very eaſy to extad. 
what the caſe was, A ſum of 2200+ was ſettled. in truſt for le 
huſband for life ; then for che wife for life; hen for the children, 

with a power of appointment. The huſband by will gave 20000 
to each of his children; and directed, that his wife ſhould * | 
the intereſt for life in lieu of her ſettlement: the legacies were de. 

creed to be a ſatisfaction. As to Byde v. Byde, the Regiſter': Boo 


bas only the diſmiſſion of the bill; from which I collect, that the 
bill was brought by the children, having received one portio . 


for the other; and was therefore diſmiſſed. I have not examined 


the Regifter's Book as to the Duke of Somer/et's caſe: but if it i; 


as reported, it is exceedingly ſtrong · Fortions were provided for 


younger children: the father by his will made a freſh Proviſion 
. for ws hrs po his _ an leQion was ſes. 


313 774 1 SET . | 


K et to bebe e were any — oeAaice 


| « Warren v. Warren, It is ſaid, the ground of that caſe was, 
that it was clear, the teſtator had forgotten the ſettlement ; and 


that in this caſe he has not.” That is a very conſiderable ingredi- 
ent; that having forgot one proviſion he could not mean them to 
have both: but then you muſt 'refort'to: che rule of double por- 


tions; for that would not have done in the caſe of other perſons; 
as if a debt was due, abd he had forgot ĩt (a); for nan tonflat, that 


he would not have done it, H he had not forgot it: I do not 


know, that it would de in the caſe of à wife: non conſtat, that, 


if he had recollected, there was ſomething elſe, he would 
not have given it (5). Here it is cleat, he recollected, there 
was ſome ſettlement upon his wife: but that he recollected 
what" that was, is by no means clear.” A circumſtance occurs 
here much relied upon in Jeacock V. Fallener he gives her 
certain bounties; which he declares to be in addition, Why 
does he not ſay ſo as to the children? He knew, he had made 
a ſettlement, but forgot the nature of it. He recollected, 
he had made ſome proviſion for his children; but did not know 
all the ingredients. Jeacack v. Fallener is a ſtrong e caſe; I think, 


a hard caſe, I confeſs ; but I am perfectly ſatisfied with it upon the 


reaſoning. All the circumftances are extremely ſtrong to fortify 
what 1 take to be the rule; ; that if portions are provided by any 


(a) See Mr. Cor's note to Chance 1 3 P. nw 419+, . 
(5) Riebard/en v. 6 vol. 4 of FN 
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nein ede andthe: parent gives a proviſion by will for a | 


portion," it is a Tatiefation primd facie, and unleſs there are cir- 


cumſſantes to /ſhew, it is not ſo intended; and nothing is more 
clear, than that theſe are meant for portions. Maintenance is 


given by both. Though: this is not the caſe of an eldeſt ſon 


having an eſtate,” upon Which -portions are charged, yet the de- 
ſendant is, as Lord Loughborough ſays, general repreſentative in 


land or money, upon whom the burthen of the portions would 
fall, The dectriue upon this point is very ſhortly ſtated, and in 
a manner; to bien I perfectly accede, in Deveze v. Pontet, before 


who obſer ved in Goodfeliow v. Burebett, that caſes. of this nature 
depend upon eircumſtances; and when a legacy has been de- 


cteed a ſatisfaction, it muſt be grounded upon ſome expreſs 


LordiKenyon, Finch, Pr. Cb. 240, un. that the rule ſhould. be 
adhered to, as laid down by a very great judge, Lord Somers ; 
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evidence or at leaſt a ſtrong preſumption, that the teſtator i in- 


tended it as ſuch. Adopting | this rule, ag 1 laid down unequivocally 
by Lord Somers, I am of opinion, that the portions. by the will are 
intended in lieu and ſatisfaction of the portions by the ſettlement. 


7% hazy Wr While to ſtate” the difference Petenen theſe 
raſes and wan apt the ſatisfaction of 4 debt by a will. Of all 
rules, that have" been opted in this Court, 1 ſhould regret the 
rille, - that a legacy is a ſatisfactibt of a debt, provided it is 
equal to the debt. That however is clearly eſtabliſhed : but any 
little Ercuinſtances are laid hold of by the Court to * it out 
or te rule (eh. That is admitted at the bar not to be the caſe as 

do this Urine of portions; for if both have tlie ſame object, 970 
there are only ſlight differences, lk they ſhall not both avail.” 


A to the Books,” I am clearly of opinion, nothing of this ſort 
is admiſſible to prove, that the will has a meaning different from 
that, which it purports, on the face of it: but it is to prove the 
circumſtances, under which the teſtator made his will, with regard 
to the portions provided for his children, as to the late of 


v. Lord Darlington is very analogous. The queſtion was, whe- 
ther General Pultency did or did not intend to compriſe 3 in the 
will an eſtate, of which he ſuppoſed bimſelf the owner, To prove, 
he did, the. Reward's- accounts and a ſettlement, | as drawn out wW 
hind, of the. ſtate. of his rare were offered, in evidence, and 


4 F, Was. 408. md Mr. Cox's note. 4. 466. 
Vox. III. 6 
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( The fame TOW prevails; if the legacy is greater than the. debt. * Cheney's caſe 2 


 adjvitted, 


The Court 
will lay hold 
of any little 
circumftan- 
ces co get out 
of the rule 
that a debt is 
ſatisfied by 

an equal le- 


gacy. 


his property and what! he meant to give. The caſe of Pulteney 


- * * > 


— 


* 
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1597. dmc, al com mected upon: I baye' a note of the 3 | 
3 1 1 upon the 28th of June 1776. Chief Juſtice De Grey ſays, © the ] 
INCH-. | 
ert © Intention appears from circumſtances ſufficient- to make 1 
Mid « jimpreſſio upon my mind, and conſirmiug the opinion, 
env... mul formed, not to, throw entirely out of the caſe this ſettle. 
2" ment by a great” family. A man may give by a mean and 

44 indirectliy what is not his on ; either by expreſs condition, 

& or equity ariſing upon an implied condition: the two modes ar 

e a quite differetit; and were too much blended in the argument. 
Lak "Whette the teftator has neglected, probably from ignorance, 

„ poſfibly from inattention to the nature of the eſtate, to in- 

10 fert ſuch'a condition; then à Court of Equity interpoſes. The 

cafes of dbuble portions have no analogy to election: it is true, 

w they ind dre election: but they do not depend upon election. 
Baron Eyre ſays, he does not agree t6'the poſition laid down in 

the general ſenſe*of it, that Where a man gives all His ſtate, he 

does not mean to give what" is not bis: what heats his is 


the ſenſe, he bor ras the Wort, { F n 


* TA a £47 168 a 1 
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It is impoſſible to doubt, that the Biſhop did conceive, he had 

| 4 right to diſpoſe of all the property, he there deſeribes as his own, 

in ſatisfaction of this ſettlement. . It is impoſſible not to ſay, he 

thought, the ſettlement had not ſpecifially 8 this . Property. 
he bill wenn muſe be wholly n (e). 


| 11 W to 8 1 ths 4 8 I . 3 are 
upon the queſtion of election; upon which queſtion I take them 
to be, adi but not to explain the will. 18 


” 00 Ante 466; Richardſon v. Elphinfone, ante, vol. 2. 463. Mr. Sander's note to Bellas 
v. . Uthwatt, I 4h; 427. See the » next Fs. | TH 


. SPARKES v. CATOR., 
Kos, 


| cg. 1a. B ſettlement, dated the 22d of Aug 1765, reciting an in- 


Portions for. 


children by © Y tended marriage between Joſeph Sparte and Mary Cater, and 


"—_— Jobn Cator, the father of Mary, bequeathed to her 3009. 


the parent 


2 ſarif- one moiety to be paid upon her marriage, the other upon the 
1 by. deceaſe of her mother Mary Cator, ” his executrix, and that her 4 


7 1 


-upon the iotentivn : fight circumſtances of diSerence, that would: ow the 'preſompiion of atisfo6100 
between W are not ſufficient in Abe ce of FI. and ens. the 
| l 5 yk me 


: 


bad 3 to pay to 72 72 Sporkes upon. the marriage 
2000h, part. of- the ſaid legacy, and which with 10000. to be 


in full of the ſaid (pay and. that. the ſaid Mary Cator, 
mother, intended in her life or by will to give. to Toſepb Sparkes | 
the farther ſum of 10904. to be ſettled in manger after mentioned, 
in conſideration of the marriage and the ſaid 2000ʃ. and for 
making proviſion for the wife and iſſue, . Fo ofeph ares 
covenanted to execute to bonds; one for the payment of 
Jo within. three, years after the marriage, the other in the 
penal. m ef, 40904.. with, a condition, that ſo ſoon. as Jo/eph 
ee Gould become poſſeſſed of the 1900“. e upon the 
death. ofi-Mery' Cator,; the, mother, under the will of Fobn Cator, 
«nd of:ahe other ſum ofjz0007., he ſhould pay the fame in truſt 
to pay the renta, intereſt, dividends and produce, to J Sparkes 
forlife 3 and after. bis-deceaſe,. in caſe his wife ſhould ſurvive, and 
there ſhould be any iſſue living at his death, as to go. part 
of che aid 4000. in truſt for Mary his intanded wife; her exe- 


.cutors, i und d 10 4000 / reſidue: thereof, to pay the faid 


Mary all the rents, intereſt; diridends; and produce, for her life; 
and-aftey their ſeuetal deceaſes in truſt ſor the only child, and if 


more than one, for all and every the children living at the deceaſe 


of the ſurvivor of the huſband and wife, to be equally divided; 
and in caſe the wife ſhould ſurvive, and there ſhould be no iſſue, 

or all ſhouldidie in her life under twenty-one, and without iſſue, 
in truſt to aſſigu the Whole go. ta the wife, her exetutors, c.; 


and a8 to the two ſums of 1000. each, upon truſt to pay the 


whole intergſt, dividends and produce, too/ephiSparkes for life; 
_ *and aſter his deceaſe, in caſe his wife ſhould ſurvive, to her for 
Ife; and aſter their ſeveral deceaſes upon the ſame truſt for the 
children, as: aforeſaid; and if there ſhould be no iſſue, or all 
ſhould die in the life of the wife under twenty-one and without 
n en for Fe 108 eee his ne Mat, 1 


we ange ok place and the bonds: were: end, 
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© Taka Sharker a his will 4 the, 1 a; ; May 1786, ve ; 


e his ſon John gol. to be paid at twenty-one; which 


wih 700k Which I advanced for him as an apprentice fee 
e makes his legacy. equal to, thoſe hereaſter giwen to my three 
Heather one ke gaye. his daughter Harrict 29900. to be paid 
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at twenty-one, or r marriage with the conſent o his wife! if living, 24 


| bis executors, if ſhe was dead, or of fach as hold be appointed by 
her agreeably to a power aſterwards veſted i in her. "He gave hüt 


three ſons George, Foſeph, and Henry 1 5007. a piece, to be paid at 


twenty oae reſpeQively : but declared, 'that What ſums ſhould be 


advanced in the mean time by him, bis wife, his executors, : 
tick perſons a8 ſhould be appointed by her under the power, fr 


apptentice fees or other purpoſes beyond thoſe of maintenance ul 


cloathing and education ſhould” be deéemed and taken 26 pen 
of che fail legacies; and the ſum ſo advaneed for each ſon ſhoul 
be deducted from his legacy: «Whit fums 1 chall advance will 


3 appear "by" try books Wherein the” ſame all be charged 40 


e ſeparate àccbünts às 16 already done in the cafe of my fon | 


4 Fobn;” and he directed, that if ayzof his ehindten ſhould de 


before the time of payment of their leghcies reſpectively, ſuch 
legacy or legacies fhould be divided among the ſurvivors; payable 
as the original legacies, He gabe the annuities: for lives, which 
he ſhould die poſſeſſed of, and all the rents, iſſues and profits, of al 


other his eſtate and effects real or perſonal of whatever nature, 


to his wife; to be received, managed, poſſeſſed and enjoyed, by | 
her, ſhe continuing a widow, without control from his executon, 


ſubject to an annuity of 100. to his ſiſter, until the legacies afore- 


ſaid ſhould become payable; relying upon her judgment to 


| appropriate in the mean time ſuch patt of his principal monies, 


Which ſhe is hereby impowered to do, or the income, divi- 
dends and profits, as ſhall be requiſite for the maintenant, 
education, and uſes, of their children, or for apprentice fees 
or other purpoſes toward promoting the/intereſt of their ſons; 


and after payment of the ſaid legacies then he gave all the 


income of the annuities as might be in being, and all the 
rents, dividends and profits, of ſuch part of his real and per- 
Jonal..eſtate as ſhould be then remaining, to his wife, to be uſed, 


managed, poſſeſſed and enjoyed, for ber life without control from 


his executors, ſhe continuing a widow. He gave his four ſons 


the farther ſum of ao a- piece, payable after the death of bis 


wife and within three months afterwards to ſuch of them 2 


mould be eaten, and to the others, When they ſhould at 


«tain that age. He gave his daughter Harriet the farther fun 
of 20001, to be paid her within three months after his wife's 


death, provided he ſhould then be twenty-one, or married with 


bis * conſent „ af neither, then to be paid to her when twenty” 
1 14 e 8 3 $ 3 ö 93 olle, 


des ann 


bis wife's. power or the major part of them; and if either of his ſaid 
children ſhould die beſore his wife, leaving no lawful iſſue, the legacy 


among the ſurvivors, payable at the ſame time as the original lega- 
cies! Provided, if any of the children die, their iſſue ſhall be entitled 
to the legacies of their parents, to be paid at twenty-one. All che 
remainder of his eſtate and effects, except what he might by 


be enfient with at his death, he gave the ſame; both real and 


perſonal” to his wife, to diſpoſe thereof, ſhe being a widow, 
to and among all or ſuch of their children or their iſſue, in ſuch. 
manner and proportions as ſhe ſhould think proper during her 


life or by will; in default thereof the ſaid remainder or ſo much 
a3 ſhould be -unappropriated at her death to be divided in equal 


ſhares among ſuch of their children as might be then living, and the 


iſſue, if any, of ſuch as might have died during her life: the iſſue 
of each deceaſed to have an equal ſhare with thoſe, who may have 


ſurvived his wife; ſuch ſhares to be paid at the ſame times as the 


otiginal ſhares. Then, in caſe his wife Thould tarry again, he 
directs, that inſtead of the benefits thereby given or intended for 
her ſhe ſhould receive and be entitled to ſuch only as were pro- 
vided for her by the marriage ſettlement: and that immediately 


upon her marriage her power as executrix ſuould ceaſe ; and the 


poſſeſſion and management of his affairs and effects ſhould be 
carried on by his executors; and as to the monies given in le- 
gacies, payable after her death, the ſame muſt after her marriage 


be conſidered as making part of lis eſtate and effects, to be 
diſpoſed of as follows : as to all ſuch parts, as ſhall be unappropri- 


ated at her marriage, to be applied in the firſt place to the pay- 
ment of the legacies hereinbefore firſt given; vis. the 20007. 


to his daughter Harriet, the 8004. to his ſon John, and the 15001. 
a- piece to his other three ſons, after deducliug from his ſaid three 
ſons legacies whatever ſums ſhall have been advanced reſpeclively 
for apprentice fees or other purpoſes beyond thoſe of education, 


clothing and maintenance: in the ſecond place, to the payment 


| of 20001. more to his daughter Harriet and 10064. a- piece to his 
four ſons; and the remainder to be divided among all his children, 
ſhare and ſhare alike, payable at ſuck times and under ſuch eon- 
ditions as they would have been entitled to receive the legacies 


Siten, in caſe his wife 'died-unmarried. He appointed his wife 


Ae, cg oY, 60 7 exedutrix 


4 or married wich eonſent of his executors or the exectitors under. 


or legacies of the child · or children ſo dying to be-divided equally 


his will give to the child, his wife was then enſfent with or might 
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executrix during her widowhood ſubject to no betet from Ih 
executors or either of them; and he appointed his brother and bro. 


ther. in- law executors upon her marriage, or death without appoirt- 


ing executors under the power given to her. Then reciting, 
that ſhe had been brought to bed of a daughter, ſince he began tg 
write the foregoing, he bequeathed to his aid daughter the like 
legacies as hereinbefore given to his ſons: that is to ſay, 1 Joo. 


and 0001. and that ſhe ſhould have a ſhare equally with his ſons 


in his eſtate and effects in the event of his wife 's marriage, or her 
dying without a will, as before ſet forth, and an equal benefit 
of ſurvivorſhip with his other children; ſuch legacies and ſhare, 
to be paid at ſuch times and under ſuch limitations reſpetling 


n as his er Harriet's e ns Sona 


By a codicil executed in 1789 the 8 a, his daughter 
Harriet, while ſingle, would continue to live with her mother, 
aud being unwilling to leſſen his wife's income unneceſſarily, gave 


his ſaid daughter 1000. only at twenty- one inſtead of 2000“. the 


ſaid 1coo J. tobe paid her on her marriage, or if ſhe remains 
ſingle after his wife's death, in the ſame manner as her other 
legacy of ao. * thinking it right to make the fortunes of 
my two daughters more nearly. equal, .inftead of the legacies 
-< hereinbefore given to my youngeſt daughter Jaliana Caroline 
*« Joan, he bequeathed her 20000. upon her day of marriage, 
provided the ſhould: be then twenty-one,; if younger, then 1000/, 
upon her day of marriage, and the other, when ſhe ſhould arrive 
at that age; and he alſo bequeathed to her the ſum of .15cc/. 
payable aſter his wife's .death; and declared the ſaid legacies 
payable under the ſame limitations as thoſe of his daughter 
Harriet; and that his {aid youngeſt daughter.ſhould have the ſame 
benefit of ſurvivorſhip as his other children, and come in for an 
equal ſhare with them: of his eſtate and effects, in caſe of his wifes 
dying without a will or marrying again. 


By another codicil, executed in 1790, reciting, that he had lately 
advanced 10007. for his ſon Jobn as a -premium for being ad- 
mitted into a partnerſhip, the teſtator revoked the legacy of 800. 
made ;payable. to him at twenty-one. 


4 The teſtator died: in 1790. His . did not marry again. 
Sbe died in 1794; leaving the ſix children mentioned in ber 
mk will ſurviving, | 78 her will ſhe ave: all the money 

3 Ng | | — ariling, 


- 


-<Cales;1n Chanterv. 

ariſing] afier all her debts paid and the legacies ** the will 
of her huſband,, to be divided ſhare and ſhare. alike between 
her. three ſons. and youngeſt daughter, George; Fojcph, and Henry, 
Spar les, and Juliana Caroline Foan Sharlet. John and Harriet 
* e — . Harriet — —— nee 

The vill was: „ filed M 8 To 56h, Saban 55 i Falles . 
Ine Juan; praying an account of the perional eſtate, and a 
declaration, that the legacies given by their father's will to 
Harriet, ani the ſums advanced by the teſtator in his life to. John, 
together with the legacy given to him, ſhould be ken as a 
full diſcharge and ſatisfaction of what they would be entitled to 
under the marriage ſettlement. £ 

The cauſe came on for farther: directions; and Rood ſome time 
fr SOS * 


Auge; of the Rolk —This i is n upon the tame rn >) as 


Hinchcliffe v. Hinchcliffe (a), and is a ſtronger caſe. I conſider 
that caſe in a great meaſure as a caſe of covenant; for the teſtator 
was indebted for all, he put in his own pocket; and it is hardly 


poſſible to ſuppoſe, being accountable for this money to his 


children, he ſhould mean them to have both. That caſe would 
not have created ſo much difficulty, if it had been upon covenant ; 
for then he would beyond all queſtion have ſatisfied that covenant. 
The queſtion is, whether there are any circumſtances in the pro- 
viſion made by the will different from that by the ſettlement, 
to ew, the one was not intended to be in ſieu and ſatisfac- 
ion for the other. It falls within the principle of Lee v. D' Arandu, 
3 Aik. 419; 1 %% 1. and thoſe caſes, where a man has cove- 
nanted to do a thing, and has done ſomething tantamount toit (5). 
When it comes to be a queſtion between parent and child, 


ſmall cireumſtances are not ſufficient to repel the preſumption, 


which with regard to third perſons would be ſufficient, Here 
there is nothing but the circumſtance of making the payment 
three months after the death of his wife inſtead of at her death. 


The proviſions by the will are much greater than by the ſettle - 


ment. Upon the will there are many circumſtances to ſhew, 


"the teſtator could not have intended them to have Ro From 


be =O The preceding caſe. , OP} Ames 
] See Richard/on v. Elphinfione, ante, vol, 1.463. 
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Caron: 


Caſes in Chantery. 
che dire&ions as to maintenance and education he evidently 
means [portions ; and I .cannot collect any one eircumſtance 
ſrom the will to ſhew, that he had not in contemplation auy 
proviſion, he had made by covenant or otherwiſe upon his mir. 
riage, and intended a-ſatisfaQtion. The light difference of being 
payable within three months after the death of his wife kalen 
of immediately upon her death cannot make a difference, to ſhen, 


- he did not mean a ſatisfaction of a covenant, which is literally 


Hug. i, 4th, 


and 14th, 


Veſling of 
a legacy poſt= 
poned to the 
time of pay- 
-ment, and a, 
Timitation 
over in na- 
ture of a 
croſs remain 
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fullfilled, and more. The principles of Haynes v. Mico, 1 Br, 
C. C. 129. cannot be ended W Therefore this Is a 
EIS. 


MACKELL o. WINTER. 


r SNOWDEN by her will after giving certain legacies di. 
rected, that as to all her houſehold goods, plate, linen, china, 
and other her chattels and effects of what nature or kind ſoever and 
| whereſoever, the ſame ſhould be Told by her executors; and the 
money ariſing from ſuch ſale together with all the reſt, reſidue and 
remainder of her -perſonal eftate, ſhe gave and 'bequeathed to her 
grandſons George Snowden and Jobn Snowden and to her grand- 
daughter · Catherine Winter, to be equally divided between them, ſhare 
and ſhare alike; the ſhares of er ſaid grandſons with the intereſt or 
-accumulations thereof after a deduction for their maintenance and 
preferment to be paid to them reſpectively upon their attaining 
their ages of twenty-one years; and the ſhare of her ſaid grand- 


daughter with the intereſt or accumulation thereof at the age of 


twenty · one years or day of marriage, which ſhould firſt happen; 
and ſhe declared her will, that out of the-intereſt, dividends or 
income, that may ariſe. from the reſpective ſhares of the reſidue of 
her perſonal eſtate ſo given as aforeſaid” to her ſaid grandſons, her 
executors do from time ao time pay for the maintenance.and pre- 
ferment in the world of her ſaid grandſons ia ſuch manner as ber 


executors may think proper and neceſſary; and ſhe nominated 


and appointed her executots James Winter and Jobn Davis, 3s 
far as ſhe lawfully could or might, guardians of her ſaid two 


_ grandſons, and ſhe declared her will, that in -caſe her ſaid grand- 


daughter Catherine Winter ſhould happen to die under the age of 


CERN years and unmarried; the ſhare” of the refidue of bet 
perſonal 


ot * 


dees in Chancery. 
pſa fa 
intereſt accummlated thereon ſhould go and be equally divided 
8 two grandſons; and in caſe of the death of 


Liber of iber the whole ſould be paid to the ſurvivor; and that 


in-caſe either of her ſaid grandſons ſhould die under the age of 
twenty - one, the ſhare vf her ſaid grandſon ſo dying ſhould go 
to the ſuryivor of ber ſaid two grandſons; and in caſe her 


id two grandſons ſhould: die under the age of twenty-one, and 


her ſaid granddaughter under twenty-one and | unmarried, the 
hole of their reſpective ſhares of the reſidue of her perſonal | 
eſtate with the accumulations thereon, as aforeſaid, ſhould: go and 
be paid to her nephew | Fobn Bundy, and in caſe of his death to 
ſuch child or children of Jobn Bundy as ſhould then be living; 
to be equally divided between them, if more than one; and in 
caſe- any child or children ſhould be then dead, leaving a child or 
children, ſuch · child or children to 5 the e are. 
N e e FAN : fo r 310 
Ihe typ gtandſons were the children of a deceaſed Fe the 
teſtatrix: the granddaughter was the child of a deceaſed daughter. 
At the date of the will they were all very young: the grand- 
daughter was the youngeſt. They were the next of kin of the 
teſtatrix at her death. Both the grandſons died under tbe 
age of twenty -one. Tbe bill, was filed by the perſonal repre- 
ſentatine of George Snowgen, the ſurvivor, praying to be declared 
entitled to two thirds of the reſidue; af the; perſonal. eſtate af 
he teſtatrix in the event of Gatherine. Minter's attaining twenty: 
one or;-marryings and to have the agcdunts taken and the 
fund ſecured. The defendant Bundy by his anſwer claimed the 
-thares of the two grandſons; and he claimed the whole in the 
event of the death of Catherine Winter; under twenty-one. and 
unmarried. She attained twenty - one a fe days after; the cauſe 
Was heard at the Rollt. On the 27th of u 7e the Maſter: g 
«the Rollt declared the plaintiff. entitled to two thirds and Car 
Aberine Winter to one third (ante 236). Catberine Winter married 
— e _ the and her huſbaud As ran the-decree.. 
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1 —iſt, The, intereſt, | the grandfong took during their mi- 
noxity, Was not a veſted intereſt: 2dly, If it was, it was capable 
ol being deveſted: Zaly, If ſo, attending to the giſt of the whole 
over to Bundy, a 3 to the granddaughter 3 ariſes {by 1 implication | 


11 Vor. III. | GX upon 


fol givent to her faid-granddaughter/togethet-with the 179 
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een en eee 
upon the printiples · of - croſs · remainders. he teſtatrix tid ag 
mean, that this property ſhould ever be ſeparated,” The 15 
. grafidfons might have died very young, and the ' granddaughter 
miglit have ſurvived them, and yet have died under twenty one; 


it would be à ſingular intention to impute, that in that interval 
the two thirds ſhould be conſidered as belonging to the repre· : 


-ſentative of the ſurvivor-of the graudſons, but in the event of 


ber death under twenty-one and unmarried that veſted Intereſt 


ſhould be deveſted, and attracted hy her ſhare ſhould go over 


to Bandy. A much ſtronger implication has been made by 


: enlarging an eſtate upon the general intention againſt expreſ 
words, that no larger eſtate ſhould be taken; as in Rcbinſon v. 
the RNalli wiſhed to decide in favor of the granddaughter; but 
thought, that in order to do ſo he muſt add à term to the will: 
but that is not neceſſary. There is à ſuffleient ground for im- 
plication: 3 Leon. 55. Com. Dig. 3. Deviſe, N. 12. Doe v. 
Summerſet, 2 Blur. 602. Stanton v. Peck, before Lord Kenyon at 
che Rau, munen ger bbaerg ad: 


89 ; of 4 * dot 1 ” ; 
I 133 | * y 137 He « * PSY a Li Fs E > 1. I) 2. 7 4 


— Wan Mr. Grubum in Jupport of he Heeree,—The 


_ *Court is called upon to inſert words itt the will by means of what 


they call implicatibn. A will is nover-60nſtraed to give property 


by implieation, vrilefy thet;/ which is clear and plain upon the will 
cannot have effect, if that ãmplication is not made, In the caſe 
in Lronaru of a deviſe td A. till the teſtator's Yaughter ſhould at- 


| Tin twenty-one, and if ſius died, to B. the daughter: being beit, 


to whom the eſtate would have deſeended, and there being there- 


fore no other perſon, he by poſſtbility could takte, the in- 


plication, that ſhe ſhould take fer life, was nebeſſury; and the 
diſpoſition to N. could not have eſſect unleſs upon that con- 
ſtrudtion. The implication muſt be abſolutely heceſſary, as in the 
-caſe of the deviſe of a freehold houſe to the heir after the death 


of the deviſor's wife: Vaugb. 263. and in Cru. Fac; 75, the caſe 


is decided, that if a term is ſo given, the implidation does not ariſe. 
It muſt be abſolutely and throughout neceſſary. If the words can 
be ſatisfied; without it, the "Court will not raiſe it. Sympſon v. 
:Horaſby, Pre. Cb. 439. The grounds for implying croſs remain- 
ders in Holmes v. Meynel (u) and the other eaſes are the terms of 
2 deviſe over, the nature of the property, and the intention, that 


* (a) $izted in Combe 6 Ki, 2 * 960. from this S report 


4 


dt 


it ſhonld/go-over intice. - There is; a great difference between real 


and: perſonal property. With reſpect do real eſtate, the only Way, 
in Which that intention can be executed, is by implying. croſs 
remainders to fill up the interval. Tbe limitation over muſt, be 
-wholly/void, unleſs the implication is made. In the caſe of per- 
ſonal property the deſcendants are not in contemplation. There is 
ao neceſſity for the implication in this inſtance. If it was a veſted 
intereſt, the repreſentative will take: if it did not veſt, then 
it will go as undiſpoſed of to the next of kin of the teſtatrix 


at her death; who happened to be the three grandchildten. A 


it had happened, that the nephew was next of kin, the implication 
would have ariſen of neeeſſity. To raiſe croſs remainders, the dil 
trihution ought to be equal: but they take unequally. Implica- 


tion is excluded by the expreſs, declaration in favour of the Art 


, * 
3 
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Ange hag, 1 W Wen 8 was | 


veſted, it is in terms of. immediate gift, and unqueſtionably veſted 
upon the firlt-part of the will. It is Aebitum in prcſerti folvendum 


in futura;: Nicholls v. Ofbarn, 2-P, Wrms..419.. Chaworth v. Hooper, | 


1 Bua. The Maſter ibe Rolls was: right in ſaying, be 
could fgd- no words to deveſt it. In Doo v. Brabant, and Gough 
„ Galtborgs,.. 3 Bre, C. C. 393. 395+ % 4 Term Rah. B. R. 706- 
though dhe intention could not be doubted, che principle, that 
| A not digit, prevailed. e e Od enn, tata 


| Rehh. "agree, the direction to pay Sat - of dates 0 which 
belongs 10 an infant, Will not of Itſelf alter the general rule, that a 
reſidue or legaey given, but payable at a particular time, is veſted 
before the day of payment: but in applying that rule the Court muſt 
look at the- whole will. If tlie teſtator has ſhewn clearly, that the 
legatee | is not to have the fruit of the legacy, not being entitled 


to the intereſt, he cannot be intended to have the principal veſted 


in him. The deſcription of what is to go over is the whole 


refidue with the accumulations thereon as aforeſaid. The nephew 


is not to take any thing, unleſs he takes every thing; and not 


only the principal, but what had ariſen from the aceumulation of 
intereſt not applied in maintenance and preferment. | This diſ- | 


Poles of Nicholls 'V. Ofborn, Chaworth v. Hoher, and all thoſe 

caſes, where the gift over is of the reſidue, and not of the fruit 

of the reſidue. If it veſted, the intention is moſt ſingular; that 

If Saad Tous die at the age of three and four years, it 
e | | 15 My: ſhould 
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1797. mould be a veſted intereſt, till it ſhall'be ſeen, whether the grad 
eee daughter, younger than both of them, does or does not attain the 
age of twenty-one or marry; ſubject to be deveſted, if neither a 
thoſe events takes place; that the two ſhares veſting in the "ſh 
viving” grandſon all go to his perſonal repreſentative; but tha 
repreſentative ſhall not for ſeventeen years together know, whe. 
ther he ſhall ever become entitled to thoſe: two ſhares, To ſuch 
an interpretation the Court muſt be driven by the narrow language 
of the will. Scom v. Bargemam, 1 P. Wis. 69. bears out al 
cheſe points; but is not ſo ſtrong on account of the expreſs re- 
ſervation of the fruit of the legacy in this inſtance. I admit the 
eaſes of neceſſary implication; and that the Court has refuſed 10 
apply it to perſonal property, becauſe there was a perſon to take; 
vis. the next of kin; but all theſe caſes go upon the particular 
circumſtances of the will; and the queſtion is, whether the per. 
ſon is entitled to take it under all the circumſtances. There are 
no expreſs words agairfſt the granddaughter 1 the general intention 
18 in her favour ;/ and the intention, the plaintiff attributes to the 
teſtator, 3 is impoſſible. | The *cafes upon eroſs remainders in rea 
propetty were argued, not upon the nature of the property, but 
upon different Principles, he intention to keep the whole property 
together, un a Even event: an intention, which is expreſſed in 
this will. It 18 not neteſſaty,' that the teſtator ſhould mean the 
Whole eſtate to go tögethler: one part migbt be taken at one 
time; another at another: but the Court not being able to 
äimpute ſuch an intention are driven to find another; and it 
is a fallacy to ſay, you! are inſerting any thing in the will by 
implication: n are n N che Aut, himſelf iaſerted 
nnn Ty vityloags d: meme 


Miert 


wist 


vo 19 dr, iy 


5 * 1 wo the argument the Lord Chancellor threw ont 
he following obſervations :. Ke 1 Mb as 


The firſt poſition of the Mofeer of the Ralls is, that * the man- 
ner of giving this it was a veſted intereſt in the grandſon: be then 
proceeds to argue, whether there are words to enable bim to take it 
away, | I doubt that foundation; Whether, it is poſſible to make i 
veſted intereſt in reſpect of the gift over to Bundy. Nothing Is 1⁰ 
adverſe to the intention. The terms of this diſpoſition beyond 
poſſibility - of doubt point to what was in the mind of the teſtatrix 


4 meant, as far as ſhe. walk to folloy che law. has ſituation a 
the 


Cates in dee 


wwe fawity;' a welatdon bf me parties ute all to be taken into 


conſideration-: She had two gratidſons by a deceaſed Ton, and 
one'granddaughter by a deceaſed daughter, all infants. She pro- 
vides for them us ſuch ; takes care of their maintenance and the 

preferment of the grandſons: then upon the ſuppoſition, that they 
fail, the Whole of her fortune goes to the perſon, that in that event 


would be her nent ef kin. The inequality is for the moſt 


obvious 'reaſ6ns; ſhe puts them in the place of their parents. 
Then is it poſſible in that view, in which the will ſpeaks diſtinctly, 


to hold theſe veſted intereſts? The queſtion is, whether, where 
1 ſee the intention as: plain as day-light, there is any rule of con- 


ſtruction as to perſonal property to compel me to make a decree 
ſubverting die intention and eontrary to conſcience. Nicholls v. 
Ohorn differs im all points: there was no accumulation; no allow- 
ance for maintenance: the intereſt was not diſpoſed of. The caſes 
upon croſb remainders apply very ſtrongly in favour of the grand- 
daughter, My reaſoning upon it is, that the ſame ground, upon 
which the Courts have held themſelves bound to raiſe croſs re- 


ation, that is ia the nature of accroſs remainder. The reaſoning, 
upon wich the Courts have held, they could ſupply the want of 
words for croſs remainders, apply equally to the cafe of perſonal 
eſtate. . All the cafes of croſs remainders go diftinaly upon this 
ground; that the Court inſerts limitations, not expreſſed in the 
will, upon the ground, diſcloſed by the will, that the general 


mainders, will apply ia cafes of perſonal eſtate” to ſupply a lithit- | 


intention requires che inſertion of ſuch limitations, in order to 


carry on the general plan; and it is very remarkable, that in 
Comber v. | Hill, 2 Str. 968. where the Court of King's Bench 
attempt à diſtinction, which has not been ſince: approved, be - 
tween that caſe and Holmes v. Meynel, they particularly recite, 
that that decifion is perfectly right upon the circumſtance, that the 
whole is given over. Moſt of the caſes'turn upon that point. In 
Robinſon v. Hicks, Lord Hardwicke was ſtrongly of the opinion, 
that prevailed afterwards at law; but thought it adviſable to Prong 
it to a court of law oy it as a teal 4 devits. 2 
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Tord Gua Neon. — The general plan of this will is ſo ex- 8 


en obvious, that it is impoſſible to have any doubt as to the 


| general ſeope of the intention. The teſtatrix had three grand- 


children two boys by a: deceaſed” ſon; one girl by a deceaſed 
Vos. III. WY „„ LP daughter; 
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daughters all very young ; and theſe children were FO Adturg 
ohjects of her affection. It is very evident, that the ſole pu 
of the will was to make a proviſion for theſe grandchildren, ſuch 
as might be moſt beneficial 0 them, with an extremely natura 
view, that one or other of them would be poſſeſſed of all her for- 
tune: but it was a poſſible event from their age, that none of chem 
might arrive at the time, when it would be material for them to 


| be poſſeſſed of it; and in that event it was natural to ſubſtitute the 


ſcended from the ſon, ſurvivorſhip is diſtinctly expreſſed between 


nephew, if he ſhould be alive; or if not, his children. For this 
purpoſe ſhe puts the children and ber fortune under the manage 


ment of che perſons, ſhe appoints executors: the direQs them to 
_ diſpoſe of the reſidue of her property, in order to form an in- 


come: the application of that income is to give maintenance to 


each of theſe grandchildren upon that portion, that would ulti- 
mately belong to that child; with a power as to the grandſons to 


advance out of the income what ſhould be neceſſary for prefer. 


ment. The preferment of the granddaughter was Her marriage; 


upon which ſhe became entitled to '6ne-third with the iccumy- 
lation. With regard to the others, as they were brothers, de- 


them: likewiſe it is diſtinctiy expreſſed, that in caſe the grand- 


daughter ſhall die under the age of twenty. one or unmarried, her 


Hare with the accumulation ſhall go to the ole * in eat 
of the death of either to the e H t | 


11 vie ies, bes” 


The will is not. FEM any means at PE Tt is of ne- 
 ceſfity to explain one part of it by anothet : for inſtance ; there is 
a different mode of giving the intereſt to the grandſons and to the 


granddaughter : to the former it is by gift and direction for pay- 
ment; it is merely a gift to the granddaughter. That is mere 


. miſtake, So in one inſtance there is no diſpoſal of the accumu- 


lation. That alſo is pure miſtake, and an maccuracy in the drawer 
of the will; for it is very clear, that all was to go over, that was 
not expended in maintenance. As to the granddaughter, either 


her marriage or attainment of the age of twenty-one would have 
fixed the intereſt in her; and not only according to the frame of 
the will, but the clear ſ:ope of the intention, her marriage or at- 


5 


tainment of that age would have totally defeated the gift over to 
the nephew. Upon that event the perſonal repreſentative of the 
ſurviving-grandſon, who in the event is the repreſentative of both, 
claims: to be . to two-thirds of this fortune; as wt in the 


ſurvivor 


es in Chanterv. 


Ps et mne grandſons: the granddaughter contends, that the 
is entitled to the Whole: the nephew is brought in as a party: 1 do 


| cot bub why for che claim of his family is completely barred. 
As between che plaintiff and the granddaughter the queſtion is 


a queſtion of intention: both claim under the will: both 


Menne 


. | 


muſt find therefore in it ſome expreſs direction or ſome neceffary 


impllestien 80 Five to'the one or the other of them. A third caſe 


may happen, that never can be a queſtion of intention; that if the 
diſpoſition of the will has been imperfect, and a caſe Las exilted, 


in Which any part of the property is undiſpoſed of, not according 


to the intention, but contrary to the intention and by a flip in the 
will, the perſonal repreſentative, or next of kin would be entitled. 
His Honor has adopted that conftruftion of the will, that veſts the 
intereſt in the ſurviving grandſon. It is therefore neceſſary to con- 


Gder, whether 1 can find in this will any ſpark of intention to veſt b 
this "intereſt in two-thirds of the bulk of the fortune with the 


accumulation in a grandſon dying under the age of twenty - one. 


Firſt; it is an obvious remark, that it is an exceſſively whimſical, 


extravagant and abfurd, intention; becauſe it is quite evident, that 
quoad the nephew, the poſtponed object of bounty, hg was to 
take nothing in reſpect of che prior intereſt of the grandchildren, 
there could be no yeſted intereſt in any one dying undet twenty- 


one; for if ul died under twenty-one, the nephew was to take 


all, The ſuppoſition therefore, that veſts it in the grandſon dying 


under twenty-one, which could not poſſibly take effect with regard 
tothe nephew, - veſts it ſolely for the purpoſe of taking it from the 
granddaughter, It ſeems, his Honor felt himſelf under this ſort 
of difficulty ; apprehending, that there were ſome- certain words 
in the will,” that forced him to put the conſtruQion Upon it of a 


veſted intereſt in the grandſon, and that there was nothing, that 


would afterwards take it from him; that in the firſt conception of - The difline- 


the phraſe there was to each of the three grandchildren ; an expreſs 


gift, andthat payment only was poſtponed;j and that there was an 
exprels gift over in the event of the death of the granddaughter, 
| but no expreſs gift over in the event of the death of the grandſons. 
Then it comes to that rule, that one meets with in many caſes, 
and which never. is treated with great reſpect, and in which the 
Court has rather followed the authority of another juriſdiQtion ; 
viz. Where a'teſtator ſays © [ give at twenty-one” 
| gives, pa yable at twenty-one. 


and where. he 
There is not much difference in it: 


but uy wu has d it as 1 8 certainly not 


tion between 
legacy 
g:ven ac 
twenty-one 
and payable 
at twenty - 
ene is a po- 
ſitive rule 

of the Eccle- 
faſtical 
Court, 
adopted ay 

to perſonal 
legacies, but 
not as to real 
eflate ; and 
not approv- 
ed, 25 be 
extended. 


95 real oftate le le. is, pot a cula founded, upon 10 princih 
of interpretation: but it js a poſitive rule; and, as ſuch 1 
el myſelf under the ſame difficulty, that other judges have fel, 
who finding it a poſitive. rule of the Eecleſiaſtical Court hae 
thought it better to adhere to it: but. it muſt be. confined to 
caſes and ſo confined 1. ſhould feel myſelf bound to follow i; 
' But when one reads this will, it is very true, if you. take the will 
to pieces, and flop at the firſt part of the diſpoſition without oing 
on to the cloſe of it, there is a gift to the grandſons, to be paid ty 
them reſpeclively upon their. attaining. their ages of twenty.on, 
years: to the granddaughter ſhe gives at the age of twenty-on, | 
years or day of marriage; the diſtinction therefore would ng 
apply to the caſe of the granddaughter, but there is clearly ng 
difference in the ſenſe... But what is, given? Lou muſt not ref 
upon the letter of the will, and take. the - firſt. part without going 
through the other. Nothing is siven to either the grandſons ot 
the granddaughter but, maintenance. The income only is the ſub- 
jedt- of diſpoſition in this part of the will; and that income is 
only charged with maintenance. The income is not given. That 
is all the ſubject of the gift till the period of Majority, or the mar- 
riage of the granddaughter ; ; and then only commences the diſpo» 
ſition of the principal. Therefore it is a neceſſary term, that the 
perſon, to take hall be a grandſon. in a tate. of majority, or a 
granddaighter in a tate of majority or having married. Thij 
brings it within a very ſenfible line taken by Lord Thurlow ; whe- 
ther marriage, or attaining the age of twenty-one, or any other 
perſonal qualification, f is not a neceſſary part of the deſcription. 
Therefore the rule, that embarraſſed the Mafter of the Rolls, does 
not fetter the Court.. I am perfeQly, clear, as he alſo was, that it 
could not, be the intention to veſt the intereſt in a grandſon, 10 
carry it over to the perſonal repreſentative, who happened here to 
be the. grandfather, which was not intended in the caſe of the 
| nephew s intereſt taking place. Therefore concurring with him il 
this wiſh, but differing as tO the capacity of the Court to execute 


95 it, I muſt r reverſe that Part of the , that declares this a veſted. 
| intereſt. 6 


* , '% 4 


” _— d q 4 : 
: _- 1 v. — 0 


Then comes the other 8 which bas more . difficulty: 


1 think however, f it is very evident, and ſo evident as to amount 40 


neceſſary e that 8 e takes dae Whole. 14% 


een ln 13 155 ve, whole 


© 
14 E 
— 
— 
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a 18 given Over to the fiephew, | in caſe allies the uit 
not the granddaughter ſhould attain the age of twenty-one, or the 
latter be married. The nephew cannot take a part. The whole 
fond with all the accumulation muſt go to him in every caſe, in 
which he can take. For what purpoſe then is the intention to give 
it to the nephew defeuted but for this plain and evident purpoſe, 
that he in a remote degree of relation and affection was to take 
nothing to the prejudiee of either of the grandchildren. He is 


preferred to the perſonal repreſentatives and the next of kin. That 


neceſſarily implies, that what defeats the gift over to the nephew 
muſt be a diſpoſition of the whole to the preferable objects of the 
teftatrix's boutty named; and I think, the inference againſt à par- 


tial inteſtacy is quite a neceſſary 3 and a clear r itplication 


KO on an „ 5208p aaa Cap Late 


| | Thereſbte reverſe ſo much of the decree as Aba, thar two- 
_ thirds veſted in the ſurviving grandſon ; and declare, that the whole 


is to be paid to the granddaughter. I do not diſmiſs the bill; for ; 


ir would . err unt. | MO 3 


LAGS. 5 m4 


Une i "gs OE INN wy n | 
"WILLIAMS „ c TN. 
CHITTY ». CHITTY. | 


8 made. e to he marriage "of 15700 chin 
| and Sarah Cartwright in 1771 Sarah Cartwright aſſigned a 
leaſehold meſſuage in Berkcley ſquare belonging to her, beld under 
a leaſe for ninety-nine years, dated 16th J 1737, and pb 
Chilly aſſigned a leaſehold meſſuage in Bend-ftreet belonging to him 
under a leaſe, dated 3oth of March 1768, for forty years rene w- 
able every fourteen years, to truſtees, their executors, &. for the 
reſidue of the reſpective terms, in truſt to permit Foſeph Chitty 


to receive the rents for life ; and after his deceaſe to permit Sarab, 


his intetided wife, to receive the rents for life; and in caſe ſhe 
thoul die in his life without any child, in truſt to aſſign the 


houſe in Berkeley-ſquare to Joſeph Chitty, his executors, Wc. for 


that debus - 
uh len expeaces Gould be A paid that, which deſcended rb the heir by the failure of the wi fot 


4 0 A. and ber heifs : but if ſhe dies ander twehty-one and entnarried, to B. and her heirs: A. 
0 in the life of the FOI 2771 twenty-one and ae e but having been married: the Z 


1s entitled. 


r „ the 


345. 
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. 
WinTEtk. 


June z8ch, 
zoth. 


| Aug. 1 1 


16ch. 


Dower barred 


by ſettlement. 


previous to 
marriage, but 
during the 
infancy of the 
wiſe, of ſtock 


and leaſehold 


property, 
artly the 
. \ 
partly the 
wife's. . 
Real eftates 
deviſed held 
liable to ſim- 
ple contract 
debts under. 
a dire ion in 
thebeginnin 
of the will, 
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permit Toſe epb Chitty and Sarah, his intended Wife, to receive the 


| other children barred all and every the remainders in and by bis 


Adam Fellicve and their heirs, upon the truſts and for the uſes 
| therein declared concerning the ſame: that is to ſay: as to his two 
yd meſſuages i in .Lombara:-firett, in truſt to and for the uſe of bis 
A CO Sarah "Owe her heirs and * sus; but in caſe of her 


and, for want of appointment, in ruſt for her executors; Vc.; 
CRITTY. * 


be one or more child or children living at the death of the ſurvivor 
; other than an eldeſt ſon, in truſt to ſell the faid houſes, and to pay 


his ſaid ſon by that his will other than as thereinafter mentioned: 


Cales in liars 


the reſidue of the term; and to aſſign the houſe in N e 0 
according to the appointment of the ſaid Sarah, by will or writing, 


and in caſe ſhe ſhould en her ſaid: huſband, and there mould 
be no child then alive, in truſt to aſſign both the ſaid houſes to her 
for the reſidue of the reſpective terms; but in caſe there ſhould 


the money among ſuch younger ſons equally; and if but one, to 
ſuch only younger child; but if only one child, to aſſign the 
houſes to ſuch only child; and it was declared, that the ſum of 
1500 l. 3 per cent. Bank Annuicies, which was purchaſed by Joſeph 
Cbiiiy with part of, the portion, he was to receive, and with bis 
own money, was transferred to the ſame truſtees,” upon truſt to 


dividends during their lives and the life of the ſurvivor ; and if 
the ſaid Sarah ſhould die in the life of her ſaid huſband without 
leaving any child, upon truſt to transfer the ſame to Joſeph Chitty, 
his executors c.; and if there ſhould. be living at the death of 
the ſurvivor any children except an eldeſt ſon, to divide the ſaid 
annuities between ſuch children equally, _ and if but one, to ſuch 
only younger child ; and if but one child, to ſuch only child ; and 
it was declared, that the proviſion thereby made for the ſaid Sarab 
ſhould be in full of her jointure and in bar of dower. 


Jgſepb Chitty by his will, dated the oth of November 1782, or- 
dered and direQed all his juſt debts and funeral expences to be firſt 
paid ; and then reciting, that by the will of his late uncle, Fofab 
Chilly deceaſed, his freehold and copyhold eſtates in Effex, whereof 
he had not barred the remainders, would deſcend to his eldeſt fon, 
the teſtator declared, he therefore did not make any proviſion for 


but having in order to make ſome proviſion for his younger and 
.faid uncle's will limited of the eſtates in London thereby deviſed to 


him in tail, he gave, deviſed and bequeathed, all bis meſſuages, 
ground, hereditaments and premiſes, in London to his wife and 


deceaſe 


Cotes in Chancery. 


Jeceale Ader twenty-one and unmatried, in walk to and for the 


uſe of his daughter Elizabeth Chitty, her heits and aſſigus: but in 
caſe of the. deceaſe of both bis ſaid daughters under twenty-one 
«nd unmarried; to the uſe of his eldeſt ſon. Joſeph Cbitiy, his heirs 


and aſſigns for ever; and as to his meſſuage called the Golden Leg and ö 
Start in Fleet -ſtreet, i in truſt. to and for the uſe of his ſaid daughter Eli- 


Zabel h Cbitiy, her heirs and aſſigus, ſubject as after mentioned; but in 
caſe of her decgaſe under twenty-one and unmarried, then to the 


uſe of his ſaid fon Foſeph Chitty, his heirs and aſſigns ; and in caſe | 
1s faid daughter Elizabeth ſhould by the death of ber ſiſter Sarah 


ynderithe age of twenty-one and unmarried. come into. poſſeſſion 


of bis two meſſuages in Lombard. Areet by virtue of his will, then. 
he revoked: the: deviſe of the Leg and Star, and it was his will, 


that his aid truſtees and their heirs | ſhould ſtand ſeiſed of the ſaid 
two meſſuages in Lombard-ftreet to the uſe of his ſaid daughter 
Elizabeth, her heirs and aſſigns, ſubject as after mentioned, and of 
the ſald meſſuage called the Leg and Star to the ule of the ſaid 
Joſeph Ghitty,” his heirs and aſſigns for ever; and as to all his other 
meſſuages or tenements, hereditaments and. premiſes, in London 


aforeſaid he thereby declared, that the ſaid truſtees ſhould ſtand 


ſeiſed thereof to the uſe of his ſaid. daughter Eligabeth Chitty, ſub- 
jet as alter mentioned, and of all other his children other than 


an eldeſt or only {on born or to be born, being ſons at twenty-one, 


and daughters at the like age or marriage, which ſhould firſt hap- 


pen, ig equal ſhares and proportions as tenants in common and not 
ag joipt-tenants, and their reſpective heirs and aſſigns: but in caſe 


his ſaid daughter Elizabeth ſhould by virtue of his will come into 
poſſeſſion of the ſaid two meſſuages ip Lombard-ftreet by the death 
of her ſaid ſiſter as aforeſaid, then that his ſaid truſtees and their 
heirs ſhould ftand ſeiſed of his ſaid other meſſuages in London to the 
ue of all his children other than his ſaid daughter Elizabeth and 
his eldeſt or only ſon born or to be born, being ſons at twenty-one 


and daughters at the like age or marriage, in equal ſhares, as te- 
nants in common and not as joint-tenants, and their reſpective 


heirs and aſſigus, The teſtator then after giving directions for the 


maintenance and education of his children, not exceeding 100 /. 


a yearg-and appointing bis wife guardian, and in caſe of her de- 
ceaſe: Adam: Fellicoe and his wife, and in caſe of their deceaſe ſuch 
perſon as the ſurvivor. ſhould appoint, ordered and directed, that 
the aid Adam Fellicee ſhould have the management of his eſtates 
duting his children's minority; and that it ſhould be lawful for 


him 
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cſtates ſhould accumulate, and from time to time, as often as they 


ctutors. He then declared, that in cafe of the deceaſe of either 
or more truſtee or truſtees; and it was His Will, that in caſe his 
nest aſd eldeſt fon ſhould ſucceed to the ſame eſtate before given 


to the uſe of the ſaid Joſeph; and chat the ſhares" of ſuch of his | 
younger ſons, who ſhould become ati eldeſt ſon, in the eſtates 


ls and the teſtatorꝰs 9 wife to let leafes of any of the ca tmeſſuopge, 


 meſfiiages, with 36 J. per annum to Adam Jellicoe for bis care of 


in equal Mares; and that ſuch eldeſt ſon ſhould only ſtand in the 


all his children ſhould die under twentyrone and unmarried, then 


daughter Sarah alſo died in his life under twenty-one and without 


under the age of ay en 


| Cafes in FRY 


at'a rack tent not exceeding twenty-one years in poſſemon, and t, 
repair and improbe the fame, as they ſhould think moſt fr the 
benefit of the perfons intereſted therein, and to deduct out of the 
rents all ſuch charges as ſhould be incurred relative to the faid 


the eſtates ; and that the annual ſavings of the rents of the faq 


ſhould amount ts a competent ſum, be laid out in Government or 
real fecutities for the benefit of his ſaid children; with a diſere- 
tibriary power to the truſtees to place out or advance any child our 

of ſuch child's preſumptive ſhave of ſuck ſavings. © All the reſidue 
jr his perſonal eſtate including afrears of rent he gave to his wife, 
lier executots, &c.; and appointed ber und dum Jellleoe his en- 


of his truſtees, it ſhould be lawful for the furvivor to appoint one 


ſon Yoſeph' mould die under twenty one wirhout iſſue, then his 


before given for the uſe of his other children, ſhould go to them 


place of the ſaid Joſeph Chitty; his heirs. and Alſigus; and in caſe 


it was his will, that the faid meſſuages it! London ſhould go to the 
perſons, who would have been entitled thereto by the will of his 
bo 87 in caſe the remaiudete * not been barrel. 


ne Jaller died in the life of PE SUP The teftator's 


iſſue, but having been married, The teſtator died in 1795; leav- 
ing four children, Fo/epb, Elizabeth, ee and Mandan; all 


The firſt bill was filed by: ervitors of the ack by ſimple con- 
tract for an account of the perſonal eſtate; and in cafe it ſhall not 
be ſufficient to auſwer the debts, that the deficiency ſhall be made 
good by ſale of the real eſtates deviſed and charged with the pay- | 
ment of debts. The ſecend bill was filed by the widow to have 
the intereſts of the children aſcertained an account of the debts, 

ſ +... funeral 


Coleman Changerye 5499 
fontrdl expihices and perſonal eſtate, of the teſtator; that the de- 1797. 
u perſonal eſtate to anſwer the debts may be raiſed by Welte. 
nongige or fale of che real eſtate; and that the may 'be Fare 5 
nn and mos ak GE ce RAR. AN e 


* 4 pert” $4 4 | 


The Guter coming on * finer direQtions, the 21 were; 

it, whether the real eſtates were charged by the will with the 
debts : ſecondly, "whether in the events, that happened, the de- 
viſe over to Elizabeth Chitin of the two houſes in .Lombard-frect 
an good or Whether theſe. houſes deſcended to Joſeph, Chitty 
36 heir at law.;-and if ſo, thirdly, whether thoſe premiſes were 
not liable before the eſtates deviſed to the other children; ; _ fup- 
poſing * eſtates A whb the 5 | 

. 

Tue 8 queſtion was given up why the $ oe General for 

* | 


. pa 
: 
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As to „ of 1 Maſter EF that the cilates, 
of which the teſtator died ſeiſed in fee · ſimple or fee-tail, were 


of the anna value. 1 1031]. 137. and, that the annual value of 


wat is ak) The Maſter ſtated ſome evidence of Nene tha 
Sarah Chitty was an infant at the time of ber marriage; and that 
de did not ſind by any poſitive evidence, that ſhe was then under 
age but if ſhe was, he was of opinion, ſhe was not entitled to 
dower or ret „ Oy en e Nt the report. Fo 
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4 General * Mr, Hart ors as Mr. Mangfield 
jſt Mr Stratford: forthe creditors. - Suppoſing, the widow Was 
under age, there is this difference between this caſe and Drury V. 
Drury (u): there the guardian conſented ; here there was no 
Zuatdian. There is no cafe, where che guardian was not a party. 
I the truſtees had ſuffered the leaſes to expire, or had exhauſted 
"the ſtock far renewal, ſhe would have been without a proviſion : 


but in Drury v. Drury the covenant of the. huſhand was Jullicient 
to ww all his lands. | 


| A K ® | 1 3 ty 
. 4 44 | *. Y 


an. 


The rout eſtate. is 88 with: the 15 Hatton v. . Necho 
E 110. | Bowdler v. Smith, Trott v. Vernon, Pre. os 264. 430. 


„ 
" 


(a) Mr. Horgrav's note, Co, Lit, 36, 6. Be 7: 1 
2 vor. Ul. . (EV) 3; 7 A Men. 


x — 2 Peri. 1758. "iy V. ' Pelham, 1 Fern. 41 1. Harri V bn." 
| : oo gledewp, 3P. Wins. 91. Lord " Godolpbin v. Penner. \Thomas v. 
3 Britnell, 2 2 77%. 271. 314. This teftator did Hot wean to part 
88 with any of his property, till his debts were paid. Unleſs this 
real eſtate is charged, he has not ge pas th - mg +: gh 


which, would not eee VE liable. n 17. 
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Fee General, M jp Orint and Ms: Holford'for the es, 

The reaſoning i in all theſe caſes, where the teſtator introduces the 

deviſe by directing, that all his debts ſhall be firſt paid, does not 

apply to this caſe. The real eſtates,” that he could ſo charge, be 

has given as 4 proviſion for his younger children. He has ex- 

preſsly ſtated the reaſon for barting the intail of one part of his 

eſtate and not of the other. He could not mean bis younger 

children to bear the whole burthen out of their ſhare; while the 

eldeſt ſon would avoid any part of it. All the directions for 

maintenance, for letting the eſtate during minority, an allowance 

for trouble in receiving the rents, c. are utterly inconfiſtent with 

the idea, that theſe eſtates are charged ſo that they may be ſold or 

: mortgaged. He calls his perſonal eſtate reſidue,” In caſes, that 
| have the words «all my worldly eſtate” the "whole eſtate is 

evidently in contemplation. In Brydger v. Landen, Chan. 26th 

January 1786, 31ſt Ofober 1788, the teſtator directed “ imprinic 

* that all my debts and funeral charges and expences be in the firſ 

« place paid by my executors hereinafter named. Then as to al 

„ my real and perſonal eſtate I diſpoſe thereof as follows; and 

after that diſpoſition he charged and made liable all his real and 

perſonal eſtate with" two ſums of 1 56/. to each of His daughters 

All the caſes were conſidered by Lord Thurlow; who was clearly 

of opinion without hearing the eounſel for the ſon, that the debts 

were not charged. The circumſtance, that the debts were to be paid 

by the executors, was conſidered very important. In The Attorney 

Je General v. Moore the executor was alſo deviſee of the real eſtate (aj; 

Which was the ground of Clowdfly v. Pelbam. There is no one 

> | "aſs, 1 in which the determination has been, that the real eſtate ſhould 

be charged, unleſs there were words ſhewing, the teſtator meant 

the diſpoſition, he ſubſequently made, to be ſubject to the debts. 

Davis v. Gardiner, 2 F. Win Ms. 1 18 A K 8 N | e ante, 


vol. 2. 328. 15 N 8 


\ 
4) The Seliciter General ced this from a note of Mr. Brown the King s Counſel. 
7 | { 0 gy nm? 


dali in m 


kahn he caſe in'Forefier there was great reaſon to think, the | 


bas had in view only. perſonal eſtate, and the limitations were 


5 repugnant. tothe idea of a ſale or mortgage as this will. It does | 
not depend upon any particular intention of the teſtator: but as it 
is juſt, the Court lays hold of thoſe words, becauſe the teſtator has 


miſconceived the amount of his fortune: as in Kidney v. Couſſmater, 


ante, vol. 1. 436. val. 2. 267 (a): it is impoſſible to read the will 


without ſeeing that the teſtator thought himſelf dying a rich man. 


It cannot "depend. upon ſuch general words as * all my worldly | 


eſtate.” There is no caſe without ſome words of that ſort. The. 
inference always 1 1 * a — means to to dilpole of all his eſtate. 


oo teh + 2 5 

The Lord Chancellor 8 the ET Oe {ufficient to prove, the 
widow was under age at. the time of the ſettlement ; - 55 diſallowed 
de exception-without bearing the counſel for the children upon that 
al His e 3 the n queſtion PERO: 


* 220 O7 N; 2 22081 _ 


7 - * 11, 


46 Cnangeior—l:.: is ; impoſſible not t to en | 7 F TEE 
wiſh, that} the Court was able t to make a man da 5 which is 
morally juſt. My feeling upon this will is, chat here is 2 total 
abſence of intention as to paying his Tebts out of be teal eſtate. 
He deſires his debts and funeral expences to be Paid in the firſt 
place. Then be gives a Kiſtorical account of the ſtate of his affairs, 
and makes a proviſion very ſpecific ; even to. direQting the quantum 
of maintenance. The diſpoſition of his real eſtate is formed upon 


2 calculation to keep a proportion between his eldeſt ſon and 


younger children. He clearly ſuppoſes, there will be a reſidue of 


his perſonal eſtate, 1 do not ſay, whether I ſhould have adopted 


FOOT N roy; K 2 Hamme 
2 


551. 
1797. 
— — 


WIr 


WU, 


s - 
- 


CurrTr. 


the conſtruction in 7. ek 4 F. Vernon and Hatton v. Nichol: but 1 


houldibe! extremely glad in a parallel caſe to follow thoſe deter- 


minations: In Kigbiley v. Kightley the  Mgfter of. the Rolls ſtates de 


2 difference between debts and legacies: I do not know how to ſtate 
a.difference between them. L ſhould be very glad to ſubmit to the 
rule i I can ſind it, that wherever, there is mention of debts in a 
will, aud that will deviſes the real eſtate, that ſhall throw the 


legacies | in 
an implied 


charge upon 
real eſte 1 


wall 
debts upon the real eſtate. Leigh, v. Lord Warrington (b) is a very 


ſtrong caſe 3 for the perſonal eſtate was equal to all the debts 
a debt of 10001. and the teſtator could have no poſſible idea, 


( That decree has been affirmed upon appeal to the Houſe of viel 


40 4 Bro. P. C: 9% b A 
that 


- 


tes in 17 E i 


170). tit could. be dess _ bim ; for it wis" 46% iel 

Wir, in land, of which he would have 5 tehalit in fail; 26d. Which 

0:41 by ſuffering a recovery he could have difpoled ef. It rather . 
* alt rr. 

that Lord Hardwicke in Tord Godolpbin Y. Penneet adopted one 

3 the reaſons 1 in Lord Warrington? 7 'Lafe; that certainly goes 10 

eſtabliſh as a general rule, chat where chere is 4 Yeſire; chat the 

| debts ſhall be paid, and Us real flats is deviled, che teal eſtate 

ſhall be ſubject to the debts. I ſhall defire the Regifer to take on 

the words of the will in Lord D v. "FAIR" 1 88 whether 


| it agrees \ with the reaſonitg 


. 
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Huguft 151h * CHANCELLOR, —l have had the Regifter's Book | ſearched 

ang ae far the caſe of Lord Godolpbin v. Peuneti; and” as it was ſug- 
| geſted by the Attorney General, that the will might be taken ſhon 
in the Regifter's Book, 1 directed a felch" for the will: but the 
will cannot be found. We müſt therefbte tale it! as it ſtands 
upon the Regiſfer s Book and in the report; and then, to be ſure, 
it is an authority, that if the teſtator talks about ugh in 958 be- 
ginning of his wil, the r e cal ellüte muſt be charged. 


As, to the | third queſtion, f. the deſcended part uſt he 11 able be⸗ 
| — the d deviſed. I look upon. it as. eneral aſſets. 111 the dil. 
tribution of .; aſſets, the Court always plies aſſets n not 5 


5 oy ; , 


given to ach one e aflers, that are  pecifically 41 I . 6). II 


K 8 951 
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. Prrhiebit: to che bankruptey of Kilbaru Bites End Vas 


445 dealings and tranſactibns as a. Aifebunt and inſurance 


floating ba- broker, aud had a runting caſh accdimt, with the petitioners; and 


2 2 beidg confiderably indebred to thetn, for better ſeruring the money 


-agreement to 


nene due and to Ero due, he upon 28th'ef June 1592 transferred 
transferred into the nate of one of the petitibners as ſehloripdttier: 5650 
kw J ber cent. Reduced Bank Atinvities ; and upont he f gth of Ju 


_ of _ "following the farther ſum of 5000 J. like antiuities as fecurity for 
e repayment of ſuch ſums as the petitioners ſhould be in advance 


for him. A ſhort time afterwards the Petitioners being requeſted 


by Abraham Goldſmith to lend him, a conliderable Jum of 3 Per 
4 Sa | | cent. 


: 
— 


4s Ris Qantery. 


| 4 Reduced Acinvities transferred ſtock to ſundry perſons, no- 
inated for that purpoſe by Goldſmith ; in which transfers was in- 
cluded the 10,000 J. Hoek transferred. by Bruce. The petitioners 
often requeſted Bruce to conſent to a ſale, that the produce might 
| be applied towards a" ſettlement of their account; but he-always 
* on :avcount- of the low priee of the ſtocks; and requeſted 
them to gontinue the faid ſtoche in hopes the ſtoeks might rife, or 


that he:ſhould be able to fer the account' without the neceſſity of 
a fale; and they ſeveral times delivered him his accoufit; wherein 
the dividends of the faid ſtock were included to his credit, and 
intereſt charged of money' lent to him, and allowed upon money 1 


received-and alſs* upon the dividends. Bruce at the time of his 
bankruptcy was indebted to the petitioners to the ambutit of 
95731 85. 14. By the direction of the aſſignees and their ſo- 
_ kicitor: the petitioners ſold the -1 0;0007;-tock ; which -pfoduced 
4775 “. leaving a balance of 42041. 15 de to the petitioners. 

Their proof of that debt was rejected tinder a ſuggeſtion from 


the aſſignees, that the petitioners having transferred the Tal ſtork 


in 1792, muſt give credit for it as a fale at the price of the 
ſtock at the day, when it was ſo transferred, and were only en- 
titled to prove the ſum remaining after that credit given. 'The 
petition prayed-that the petitioners. might be at liberty to prove 
the ſaid debt of 4204/7. 155. ſtating theſe facts; and that no part 
of the tranſaction was conhidered. as a, ſale by either party; that 


the petitioners frequently accommodated perſons with a loan of g 


ſock in 3 fimilar way; aud had at all times a power of calling 
for ſuch ſtock and having it replaced. The petition alſo ſtated, 


_ 558 
4797- 
a 


Ex parte 


Dapx 1508+ 


thatthe aid-R6ck might have been feveral times transferred and 


retransferred, by and to the petitioners : but ſuch transfers were 
neverxonfidered as ſales; and that in all caſes of ſale a broker 
W hah 2 but no broker was hoc wedeck in this _ : hy 
J·— ot Io moo oo Fo. 42 66 66k 
Lord n did not know, that much tranſac- 
tions of a continuation of ſtock are diſapproved by this Court; 
and that: the Court always conficders it as à ſale. It Was deter- 
mined ini the caſe of Andre v.. By the decree in that 


caſe affirmed i the Houſe of Borde; Mr. Andre was made to ac- 


count:forithenſtocky ati the value, at which it was upon the day 


of the traiikfer) as à ſale. It is the xiſk, to which ſuch tranſactions 


. The petition: mut be diltaiſſed. rr ane bg 
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| The bond * . was preſonbed by the ſolicitor; go . * * 
nen, | >, gommiſſion of 'banktupicy ; and it prayed, chat the petition 


3 wightby at liberty to give the bond to the Lord Chancellor, hay. 


NU difcoyered, fince ae, n d * the 
; 22 * e en 25 a i ; 
the commiſ. | 
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— 4 * | Attorney Genetal and, Mr, . Hal for. the alle 8 tha 
2 of his the Act (a] did not in terms * the bond 10 he en th 
8 5 dee creditor. SES UM rene 


x | IJ». 1 2 4 
24 9 i; % 
9 1 40 93 + > 25447 74 a, . 


— n looklng into the 42 418 it a 
de the bond of the petitioning, creditor ;-the- ſame perſon, who 
makes the, affidavit, muſt an _ _ FRAY Rk 
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5 envi⸗ Tu petitioner e to 1 e money „ to be 


legy of 1 in his hands as aſſignee in a commiſſion of bankruptcy, aud 


fl om arreſts which under an award, made a rule of court, he was ordered to 
— — pay. Upon that act of bankruptcy a commiſſion iſſued againſt 
exiends 042 him. He ſurrendered under the commiffon;; and as he was 


attachment 


for not pay - going out out of Guilaball from his examination, he was atreſted 


ing money 


under an under an attachment for the contempt. The * prayed, that 
| 1 ne he might be ee ow ae 6 * 


Court. 


: " 9. 


"Solicitor * Mr. Ting FR Mr. W err _ the its. 
There. is no difference. between. arreſts under this attachment and 
under an execution. This is a mode of execution adopted in 
this court for recovering a debt; not like an attachment for not 
putting in an anſwer : The King v. Stokes, Cup. 136. Bartram v. 
Dannett, Finch, 2 he 3. ſhews the Owe It is determined, that 
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.bſcotding to avoid an attachment for not paying money awarded 
16 an a& of bankruptcy; which it could not be, * it was only a 


criminal ho . f ae 
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1 884 a Arbe words of the at" are © 4 
« for debt.” In Ex parte Gibbons, 1 Ath. 238. it was held, that 


the bail of a bankrupt might lay hold of him during his ex- 
amination, and ſurrender him in diſcharge of themſelves. . 


Lord CH ANCELLOR— This is merely an attachment to inforce 
the payment of money. : think, the analogy of all the deter- 
 minations goes to it. 
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T un defendant Fohambe ' excepted to the Maſter's report for 

not allowing intereſt from the 12th of December 1783 to che 
date of the report upon a bond, dated the 2 7th of November 1779, 
by the late Lord Scarborough, and Sir George Saville, as his ſurety, 
to Lord Nugent in the penal ſum of 4o00/., conditioned for 
payment of 2000/4; with-intereſt upon the 27th of May then next; 
upon which bond judgment was entered up in the Court of Com- 

mon Pleas in Micbaelmat Term 1779, for 4000 J. debt and 63s. 


ſigned: 


Nov. k. 


Bond and 
judgment af- 
in- 
tereſt muſt be 
calculared te 
the date of 


| the report, 


ſo as not te 
exceed the 


penalty. 


4 and the ſaid bond and judgment were upon the ſaid 12th of 


December 1783, for valuable conlideration aſſigned to the defendant 
Fojambe i in truſt for Sir gy Saville. » On Of 


> 


Solicitor 3 and Mr. Lloyd FP the exception .—The Maſter 
has ſtopped in the calculation of intereſt upon the debt of 2000 J. 
at thi the date of the aſſignment upon a miſapprehenſion of your 
Lordſhip! s opinion in Greuze v. Hunter, and Deſchamps v. Vanneck, 
ante, vol. 2. 15 7. 716 z becauſe this bond - debt was ſecured by a Judg- 
ment. The judgment is for 4000 l. and the execution would be 
for that ſum; and iatereſt ought to be calculated _ the dee. 
of 2000 l. q as not to ere the . | | 


4 


Ws FAT for the report Gig, it was 8 the hos 


fendant was only a creditor by ſimple contract; the aſſignment ' 


being only: available in equity; and the legal demand being gone. 


Lord CaAnceiion. he intereſt muſt go on up to the pe- 
nalty, to be ſure. The legal demand is the penalty. The execu- 


ment of intereſt. 455 


Allow the e. 


Ver mt. 


tion would be for 4000 l. uh ein that but ons * 


Begun by 


«aid legacies to the ſaid Elizabeth Seagraue, he diſpoſed of the 


* ' A 


1 
.. 


 WAINEWKIGHT « 4 WAINEWRIGHT. 


. dy 12095 by big willy gated the _ of Mord 
- 2764, #fter-decharing, tat he therebyUifpoſed of what eſtate the 
All- wiſe Director of all things had thought fit to favour him with, 

and after directing. all his juſt debts and funeral expences to be 
fully paid, and giving to his nephews John Wainewright, Robert | 
Wainewright, Fohbn Seagrave, and Robert Seagrave, and his niece 
Elizabeth Seagrave, each the ſum of 300 J. and direQing the 
farther fam of 300 J. to be placed out on 4 per cent. Bank An- 
auities for the beneſit of his niece Mary Watts and her children, and 

other zooy. for the benefit of his niece Mary Portis and her children, 
An manner therein mentioned, with remainder over as to both the 


| reſidue of his perſonal eſtate in the following manner: 
All the reſt of my perſonal eſtate not hereinbefore diſpoſed 1 

give unto my ſaid nephews Robert Wainewrightand John Seagrave 
% whom I nominate and appoint to be my executors upon truſt that 
< they or the ſurvivor of them or the executors or adminiſtrators 
eco ſueh ſurvivor after all my debts legacies and funeral expences 
% paid and ſatisfied do convert the fame into money and when 
4 ſo done place the ſame out on government or other good ſecu- 
* rity in the names of ſuch of my ſaid executors or of the ſur- 
< yivor of them̃ the intereſt and produce whereof not exceeding 
* 201. a-year I do hereby direct ſhall be paid and laid out for or 
towards the maintenance clothing and education of my great- 
nephew Thomas Wainewright now placed with my nephew 
% Robert Scagrave in Nottingham until he ſhall attain his age of 
„ twenty-one years but with this liberty for my ſaid executors and 
e the ſurvivor of them his executors and adminiftrators to lay out 
* and diſpoſe of any part of the principal ſo laid out for his be- 
< nefit and advancement not exceeding the ſum of 200 l. before he 
*- ſhall attain his age of twenty-one years when and as they ſhall 
„ think fn and in cafe the intereſt produce of ſuch ſurplus of my 
« perſonal eſtate ſo directed to be placed out at intereſt ſhall not be 
<c all laid out in any one year for the maintenance clothing and 
education of my ſaid great-nephew then I will and direct that 
<« whatiſo remain be paid and applied to and for the benefit of 
my nephew Thomas Wainewright and his family as my exe- 
<* cutors and the ſurvivor or his executors and adminiſtrators 
< ſhall judge proper And in caſe my ſaid great nepher ſhall 

9 n 


n Chanrexy, | 

« happen to die before he attains his age of 21 years then that 
my ſaid ;executory and truſtees and the ſurvivor of chem and 
< his executors.and adminiſtrators do and ſhall pay or apply the 
„ whole of the aid: ſurplus of my perſonal eſtate and the ſecurities | 
« wherean/the ſame and every part thereof ſhall have becn placed 
« out together. with all intereſt or dividends accrued due for the 
_ « (ame unto. and for the benefit of my ſaid nephew Thamas Waine- 
« right and every or any of his family in ſuck ſhares and pro- 
6 portions, and at ſuch time and times as they ſhall reſpectively 
« think, conducive to the ſupport or other benefit of the whole 
« or any af the branches Fav mee eee — Maine · 
4 „„ 1 s 


The teflstar ee e His 
great- nephe y Thomas Wainewright having attained the age of 
twenty: one led the bill; praying, that he may be declared en- 
titled to e of the teſtator's e er. 


Mi Graham and Mr. Feen for the Plaintiff contended, this 
by neceſſary implication from this will the plaintiff was entitled 
to the reſins ”— . N 


Maſter of the Rolle.—This + is very like 0 v. Clare, 
ante, vol. ii. 449, which I determined without heſitation; as I 
think 1 ſhall this. In that caſe there were no words of gift 
to the teſtatox's niece in caſe of her marriage after his death. 
Here there is a neceſſary implication, that if the plaintiff does live 
to attain the age of twenty-one, he ſhall have the reſidue of the 
perſonal eftate. . Can any one doubt about it? His death under 
the age of twenty-one is te give it over to his father: but if be 
lives to attain that age, then the teſtator dies inteſtate. That is im- 
pollible. Is it not a neceſſary inferegce, _— like chat in the 
* L have cited? 


Declare, that the plaintiff upon attaining the age of AY 
one acquired the abſolute igtereſt in the ſurplus of the teſtator s 
I eſtate. | ; | ' 


Na. 
- Now, 


A truſtee laid 
out the mo- 
ney of dif. 
ferent per- 
ſons on a 
mortgage: 
forecloſure. 
by one ceffuy 
gue truſ as 10 
his ſhare. 
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Br ses tires of mortgage, dated the 22d of Septenler 1790, 
the Marquis of Bath and his eldeſt ſon Lord Viſcount Mey. 


mouth in conſideration of tie ſum of 80, 00 L. paid by Andrey 


| Berkeley Drummond and Fohn Druniniond; demiſed to them, their 


executors, * adminiſtrators and aſſigns, certain real eſtates in the 
counties of Salop and Hereford; to hold the fame to the faig 
Andrew Berkeley Drummond and John Drummond, their executors, 


adminiſtrators and aſſigns, for the term of 5000 years, under a pro- 
viſo for redemption on payment of the ſum of 80, O00 “. with 
intereſt at the rate of 4 fer cent. on the 22d of March next en- 


fuing, to the ſaid Andrew Berkeley Drummond and Jobn Drun- 


mond, their executors, c. The ſum of To,0007. part of the ſaid ſum 
of 80,000 J. was paid out of the money of Archibald Monſgomerie; 


Who reſided in the Zaft Inities, * and "remitted money from time 
to time to Andrew Berkeley Drummond and Fobn Drummond, : 
his bankers, with directions to employ. it, as they might judge 


moſt advantageous to him; and by a deed poll, dated the 22d 
of February 1791, reciting the mortgage, and the fact, that 10, ooo 
part of the money ſo lent in the names of Andrew Berkeley Drun- 


mond and Jobn Drummond was not their property, they declared 


a truſt as to 10, cool. part of the ſaid ſum of 80,0007. for Arcti- 
bald Montgomerie, his executors Ec. The intereſt was afterwards 
raiſed to 5 per cent. by indorſement K he back of the mon 


gage deed. 


The bill was filed upon the 1 1 of October 1796 by Archibald 


| Montgomerie againſt the mortgagors and Andrew Berkeley Drum- 


mond and Jobn Drummond ; praying, that an account might be 


taken of what was due to the plaintiff in reſpect of his ſaid one- 


eighth part of the ſaid ſum of 80,000 J. and that the mortgagors 


might be forecloſed from the equity of redemption of one-eighth | 
part of the mortgaged eſtates ; and that in that caſe the defendants 


Andrew Berkeley Drummond and John Drummond mi ight alhgn to 


the plaintiff the ſaid eighth part; and that a receiver of the 


rents of the mortgaged eſtates might be e 


The bill charged, that the Sofcndobrs: the Drummonas, refuſed 


to take any ſtep for the puspoſe of compelling payment of the 


mies in Chancery. 
cid 1640608 or to obtain. 5 the neee 17 
the fad IIS yrs | an B Warts offs GY A240 SIS 


RRP 1 $4. ads +2, CRE. 

The defendants, the Druinmond:, iba. anſwer Rated, that ith 12 
— of the mortgage money was the property bY oe ſeveral of Bard. 
NET WOE Os. ee 


129 


+ wt ITY 
| The mortgagor by his ee pucped time, for payment of the 
laid ſum of 20,0007. in caſe the Court ſhould be of opinion, that 
the plaintiff is entitled to call it in; and no oppoſition being made 
at the hearing, the 2255 decree was made 3 to the * 
of the ill _ VVV x 
rb 8 9 Fa 2 0. M B 
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cn 5. LASTABROOKE. , n A ON 


6th. 
3 Gary. by his will, Gated the lich & December 1786, A negotiable 


R , among. other things gave to Catherine Henrietta Carr, his 2 
wife, the ſum of 20007, and all his furniture, Plate, jewels, linen, 3 by a 
books. and. other effects, that ſhould or might | 'be in his houſe ar 

Hampton Wick. at the time of his deceale, bonds or ſpecialty Tecu- i 

rities, for the e * . and he were her | 


W Re RS ad? 


D9:sb 


The > * on the Tak of May 1789 directed che e 
accounts of the teſtator's perſonal eſtate, debts, legacies and fa- 
neral expences. By the Maſter's report it appeared, that the teſtator 
on bis laſt voyage to . remitted to his wife the nn 


draft: 3 

0 Genes, Nov. och 1785 Meſſrs. ” and Co. pay Mrs. 
«4 Catherine Henrietta fey, or her order the ſum of 5001. for value | a 
< received, Mn Gar 


** 


The rejen Rated the following circumſtances. Alctter os the 
teſtator to his wife, dated the 10ch of ney 1786, 5 — 
the following paragraph: 8 1 8 
1 * The-money T have ef you » hill 1 3 ture 70 


* good that cola out and left you Fo your owe father — aunt. 
"Foe. III. . 7D At 


Te 


1797. 
RN + 


1 a 


5 kB. 


* At the ume of the arrival of this draft chere was not fuNcien 


Caſes FR — 


money in the banker's hands for the payment of it. The teſtator 
arrived from Iudia the latter end of July or beginning of Auzuf 
17863 3 and the money paid in by the teſtator to Meſſrs. Hay, 
on the 24th'of Fuly 1786 previous to bis death on the 1th of 


| December following aroſe from Eaft India Company's bills and cer. 
tificates diſcounted by them for the teſtator. The draft of go 


Was hot paid during the" teftator's lifetime;' bur-remained in 


the hands of the gar þ his irs who married ws Lai. 


brooke.” | 1 * 4 193 Js iis * | d 24 


1 4 144 8 1 * J * 4 1 18 4 — 95 £ 
4 "hy m7 WAS 3 4 * 4: 45% 1 of l + 3 LINE te ep B54 = 


Henry Martin, father of the defendant Catherins Eee 
Egęſtabroote, by his will, dated che a 5th of March 1779, directed 
a farm and other hereditaments to be ſold, and the produce to be 


added to 10007. 4 per Cents, and inveſted in truſt to pay his ſaid 


daughter the yearly produce or intereſt for her life independent 
of any huſband, ſhe then had or might thereafter" have ; and after 
her deceaſe to be equally divided, among her children; and for 


- 'want of iſſue, & if all ſhould die under twenty-one, then the 
F whole, (Except 5001. ſpecifically bequeathed, ) to ſuch perſon as his 
| faid daughter ſhould by will made without the Control of her huſ- 


band i in the preſence of three witneſſes appoint ; and for want of 
ſuch will, to her, ri ght heirs for ever; and the teſtator gave bis 
wife eye" 3 per Cent. Stock; and Appointed Her one bf his exc- 
cutors and ſole reſiduary legatee of his real and perſonal eſtate; 
and. the teſtator e the following codicil, dated the 28 of 


MY She 45; 
September 1779: 


My wife W to me chat che vibed it i it 1 was in either 


« of our powers to aſſiſt and give to Mr. R. Carr being then under 
«. a neceſſity and want of a thouſand pounds to ) ſatisfy the demand 
of his creditors thought proper to transfer one thouſand and 


two hundred pounds 3 3 per Cents. for his ufe which I had willed 
7 4 to my wife by will hope ſhe will not be- diſpleaſed for my ſo 
« doing, it being abſolutely at that time neceſfiry 191 1270 him 


6 and his wife 8 credit.“ 


| 777 va g i | Wann * er che 3 * 474 r 3 pe * EY : 
Prudence Lawſon, aunt of the” Jefendabt” Cltherine Henrict 


Eaſtabroole, by her will, dated the 16th of April 1780, gave to her 
aid niece, her executors and adminiſtrators, all the reſidue of her 


| L _ and erer her vu ekeeutrix, n. 


N Z 
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Ties in Chancery. | | 
_ Eligabeth Martin, mother of the defendant. Catherine Hewrictla 
Euftabrooke, preyailed upon her to ſell out 500 J. Bank Annuities, 
part of the perſonal eſtate of Prudence 2 bequeathed to the 


defendant, and the money ariſing from ſuch ſale was given or lent 
by the defend. . then huſband Robert Carr. 


2 


At Ae of Rotert 13 of 18 30. 74 We 
due to him from Meſſrs. Aare; which balance was on the 2oth of 
December 1786 received under a letter of attorney from the de- 
fendant Catherine Henrietta Eaftabrooke ; who claimed by her diſ- 
charge zo retains beſides her legacy the ſum of 5ood. for the amount 
of the ſaid draft as a payment made to her, and the fund being 
inſufficient for the legacies, a petition was preſented, praying, that 
it might be declared, that the ſaid ſum of ,500/. ought to be con- 


ſidered as part of the perſonal eſtate vr the teſtator applicable to 


the payment of the legacies. 


Mr. Cor for the petition contended, that this was to be con- 
ſidered as a debt, and extinguiſhed by the legacy of 2000 J. and 
that upon the circumſtance of the 0 and wife living 
| together, the huſband. muſt have kyown, that the draft had not 
* TOW He cited Fowler v. Fowler, 3 F. Wai. 353. 


| Mr, Fur he the defendant 3 mat the inſtrument bee 
negotiable, this was got like the caſe of a debt. 


The Mafter » of the Rolle diſmiſſed the petition : but at the requeſt 
of the counſel for the petition the order was ſuſpended. 


„ Hard inge for the petition. — This was a debt up to the death 
of 5 teſtator, at his death, and afterwards; and therefore is adeem- 
ed by che gift of a ſuperior legatory ſum. It muſt be taken out of 
the general rule by proof, not preſumption : but the preſumption 
from the cohabitation is, that the teſtator knew, the draft had not 
been negotiated. | ; 3 / 


Ty %. wad 


Maſter of the Rolls. —The only genen is, whether, ve 
he had left her nothing, her indorſee could come upon his aſſets. 
it is admitted to be that ſort of debt, that, if not cancelled, as it 
is ſaid to de, by this legacy, would bave W 5 a debt to wy per- 


1 i br \ fon, - 


8 
EaSTa- 
BROOKE. 


Dec. Sch. 


£0 
„ 


lis in CITY 


1797. bon, to hom it was fodorfea. Tf wo, 1 link, lt ber that for 
—” of debt, that would be caticelled by a legacy : nor have I found 
„any caſe, in which a detnand upon ſuch a negotiable note ba 

»kooxs. been conſidered ſatisfied by a legacy. Why am TI to preſume, 
that he did not know, that his wife had, the moment ſhe received 

the bill, indorſed it upon the truſts of the letter, that accompanied 

ie? It might have been received at any time. It muſt depend 
upon the fäct, whether it is a debt, not whether it was negotiated. 

It was put in her power to make the debt due to any other perſon. 

Lam ſtill of the fame opinion, that the rule cannot apply to ſuch 2 

ſecurity as this, if it was an avoidable'ſecurity. If the wife as in- 

dotſee could have demanded it, L am of opinion, the legacy is not 

| | a cancellation of it. If it could not have been been demanded, the 

Nothing pre- Maſter ought not to have reported it as 4 debt. I will preſume 


ſumed in fa- 


vour of the nothing ! in favor of ſuch a rule as ack , 0 anne it. 


role, that a SE 


debe is aue by a legacy equal or greaer. Aer Boy. 


Dye. 6th, Maker of * Rolli. 45 W reconſidered this As; and 1 
remain of the ſame opinion. There are two grounds ; - Firſt, if i f 
had not been accompaiiied by the letter, which Elothies this re- 
mittance with truſts, but had been fimply a negotiable note, 1 
have met with no_caſe, which has decided, that a legacy to the 
payee of a negotiable ſceurity is an extitiguiſhment ; for then it 
muſt depend upon this fact, whether the original payee has 
2. 2 It, « or voc, betors. the date OE the will. — 2:4 a 


T5 *a« .S.,9% 


an extinguilkment; but the Court has not gone bunter. I cannot 
carry the rule farther, and hold a legacy to be an  extinguiſhmen | 
wo» of : 8 negotiable ſecurity. | 


Bai iidphbdent of that, this bill was hot à voluntary bill: but 
the purpoſes, it was to anſwer, are declared by the letter and the 
other circumſtances. He does not appear to be making a preſent 
of it to his wife, but to diſcharge a debt, that he owed.” Lathen v. 
Laufon, 1 P. Wms, 441. 1 think, furniſhes principles for this. | 


cannot therefore grant the prayer of this FR. andi it muſt be 
Liſmilſed (). | 


8 BY I P: Br. * and Mr, Car! ; note, * 66. 519. 48 
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"ROWTH. v. "HOWELL. 


E Ar deed his executors nr u convenient ſpeed 
Ta convert all his property into money, and to apply the 


Gme firſt in paying his debts ; then to lay out the reſidue in 


mortgages 3 -which, fabje& to certain annuities, he gave in fourths 
to four nieces; who filed the bill againſt the executors Howell and 
Hodgson, to charge them with a loſs to the teſtator's eſtate, The 
fact were, that the teſtator had uſed Richard Gravatt as his 
banker; and had great confidence in him. At the death of the 
 eeſtator, ſtock, navy bills, Zuft India bonds, Scotch bonds and other 
negotiable ſecurities, part of the teftator's property, to a conſider- 
able amount were ſtanding in the name and in the hands of Gru. 
vat!, transferred and indorſed to him by the teſtator. Howel lived Mn 
in the country, and relied upon his co-executor Hodgcon, a ſolicitor 
in London ; who ſoon after the teſtator's death opened an ac- 
count with Gravatt as to the ſecurities in his hands; and he ſent 
the banker's bock to the father of the plaintiffs. The executor 
alſo entered into a treaty for a mortgage; which was delayed by 
4Keultics as to the title. In the mean time Gravatt without the 
knowledge" of the executors, ſold ſeveral of the ſecurities, and 
upon the 2d of July 1796 he ſold four of the Eft India bonds. 
The day after that ſale Hodgron drew upon him on account of the 
Eg ina bonds; upon which he confeſſed what he had done; 
and begging for time, promiſed to replace the ſecurities, he had dit 
poſed of: but the executor commencing an action immediately 
againſt him, he foon afterwards deftroyed himfelf, and died in- 
ſolvent. The bill charged wilful neglect and default in the de- 
ſendants im mot taking Reps to prevent Gravatt from making an 
improper. uſe of theſe ſecurities There was evidence of a re- 
commendation from the teſtator to his executors not to be in 
a hurry to take his affairs out of the hands of Gravatt; "for he was 
a very honeſt Ine man. 


Auen dae Mr. N. ants, 2 Mr. F. onblangue for the 
Plaintiff MOT. that the will was a command upon the execu- 


pay debts 
and lay out 
the rehdue 


ges held not 
anſwerable 
for a loſs by 
the infolven- 
cy of the 
teſtator's 
banker, af. 
ter ſellin 
negotiabſe 
ſecurities de- 
ted witk 
im oy the 


tors to cloſe the account with the banker; and they might have 
prevented him from making an improper uſe of theſe ſecurities, by 


having them filled up in their own. e or OPS. bis 
name, by having them delivered up. 


Vor, III. . e Solicitor 


* 


566 Caſes. in Chancery. 7 
1797- Solicitor General for the defendants. —Troſtees uſing the ſame 
2 care, the teſtator did, are not anſwerable for a loſs ariſing from 
5 = ig the crime of another man. The loſs originated in the confidence 
bol the teſtator; which enabled Gravatt to diſpoſe of theſe Fate 

ws Churchill v. * Hobſon, 2 F. Wis. 21 Vin. Tit. Truſt 534. 

29 Mi bow "ad 9 i en is . it. Tue . Way 
e poſſeſſed by the teſtator's a& of diſpoſable ſecurities. What poſ. 


_ ſible ſecurity could the executor have taken better than he did, 


© ſhort of filing a bill and bringing all the ſecurities into coun? 
If he had taken them to his chambers, he would have been liable 


to. a caſualty, that might have happened. If he had depoſited 


dem with his own banker; one banker has as good credit as ano- 


Shs 


0 
Receiver not 


liable by the 


failure of the 
_ _teſtator's 


banker at 
Briftol, with 
whom the 
receiver 
when going 


to Londen to 


paſs his ac- 
counts de- 
poſited the 
money, in- 
| tending to 


draw for it. 


Dec. 14th. 


A joint cre- - 
ditor by ſim- 


ple contract 
may go 
againſt the 
aſſets of a 
deceaſed 
porn ; 

ut cannot 
before the 
account re- 
tain ſepa- 


rate property _ 
of that part» +. 


44/66 Mr. Nantes has 8 me a fall e of our r- being 
1 oct 1 in caſh; which has been occalioned by the extreme ſcarcity 


ner in his 


poſſeſſion, 


| ther. Mr. Diclins has ſupplied me with a very ſtrong caſe; 


Knight v. Tbe Earl. of Plymouth before Lord Hardwicke, gth 
April 1747. The receiver appointed in the cauſe placed in the 
bands of a banker at Briſtol 15001. when he came to London to 
paſs his accounts, aſſerting his. intention to draw for that money 
ſpecifically ; thinking it ſafer to place it there than to bring or 
ſend it up; the banker was the teſtator's.; who had conſtantly uſed 
the houſe, for the purpoſe of drawing as he wanted. The houſe 
was in credit at the time, but failed, before the receiver paſſed bis 
accounts. Lord Hardwicke. was clear, he was not blameable; and 


would not affect him with the loſs. . It came on upon the petition 


of the receiver, and there was a good deal of diſcuſſion upon it, 
The da therefore n be e 


z 


OKs 
Arien Nr 
0 
= 551 


sSTETHENSON 1401 cniswzLI. 


1 HE ; bill ſtated, th at Richard Muilman F 3 Chi ifwell, and 

Henry Nantes, merchants and copartners, kept caſh with the 
plaintiffs as bankers of the ſaid partnerſhip; and Mr. Chifwell allo 
kept a ſeparate account with the plaintiffs. In the year 1796 the 
partnerſhip frequently. overdrew their accounts; and the plaintiffs 


having complained thereof to Chi/eoell, he ſent to the plaintif 
| Stephenſon the WY letters : 1 


4 
, - 
- 


„Dear Sir, 


14 * of 


— in Ehaneery. 


4 er miley; by which goods cannot be ſold, or only on long credit; 


4 Treafury have guaranteed us the payments. We are however 
« making arrangements to prevent it as much as poſſible in future. 
« However Tam to thank you for the aid, you have given; at the 
« ſame time beg leave to requeſt the favor, and ſuch I ſhall really 
s eſteem it, that you will allow vs a few diſcounts ; and which Mr. 


« Nantes will not aſk you for but in ſome particular caſes, and | 


« your compliance will very much oblige,” c. 


9 Ku ret 14th Aug. 1796. 28 4 


« Dear PIR 
« ] have received the Sr of your letter ; and POR 
« myſelf extremely obliged for the accommodations, you. have had 
« the goodnels to Thew to my houſe. A diſappointment in the 
« receipt of ſome money was the occaſion z and I can aſſure you, 
« it was quite unexpetted. I am certain, that Mr. Nantes will 


(6 this week diſcharge the advance. I ſhould have come to town 


> but really fixed appointments on public buſineſs prevents it at 
« this preſent moment, I have to intreat the favor of your kind 
* neſs; and for which I ſhall moſt thankfully acknowledge it. 

« Dibdin- Hall, 18th Dec. 1796.“ 


Mr Chi oel died on the 34 of Febjuary 1 1797 3 having made his 
will, and appointed his wife, the defendant, executrix. A commiſſion 


of bankruptey iſſued againſt Henry Nantes, as the ſurviving partner, 
on the 1 ith of February 1797. At the death of Mr. Chifwell the 


partnerſhip were indebted to the plaintiffs in the ſum of 1 5,000. and 


upwards : and upon the ſeparate account of Mr. Chiſivell there 
was a balance in the plaintiffs” books to the amount of 401. 2s, 5d. 
in 1 of Mr. Obi Muell. | 


i? 1.4 


"The aforeſaid letters being written to the plaintiff Stephenſon by 


Chifwell i in his own ſeparate name, and the plaintiffs having made 


the aforeſaid advance to the partnerſhip upon the faith thereof, 
the plaintiffs are entitled to retain the aforeſaid ſum of 4014 . 24. 5d. 


the balance of the ſeparate account of C well, towards ſatisfaction | 


thereof ; and if nor, they are entitled to receive fatisfaQion of the 
laid joint demand out of the ſaid ſeparate eſtate of C ifwell, in 


caſe ſuch ſeparate eſtate ſhould be ſufficient to ſatisfy all ſaid cre- 


dia; ; out od the ſame ſhould not be ſufficiepr, then to receive 
from 


« and" alſo large ſums due from Dutch commiſſioners, which the 
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dete e en 


from his execytrix ſuck ſatisfaQion a the i eſtate will at 


grarges. rateably with all the other . creditors ; and therefore they are gn. 


= SON | 


UV. 
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funeral expences; and plaintiffs intend to prove their ſaid demand 


g hall be aſcertained, what ſum ſuch proportion will amount to 


French Chiſiwell, as executrix of Mr. Chiſivell; and a decree ha 


mand; and that they may be 2 at liberty t to retain the ſame accord- 


titled to hold the aforeſaid beläge, vmiil jt Mell be aſcertaices 
whether they are entitled to -retain the whole thereof, or until ; 


A ſuit has been inſtituted in this court againſt the defendant 


been made, directing an account of his perſonal eſtate, debts and 


in the ſaid ſuit: but the defendant has. commenced an addion 
againſt plaintiffs for recovery of the ſaid 8 on the ſeparate 
account of Chifwell. | 


The bill prayed a "hs, ; and that the defendant may be 
reſtrained from proceeding at law, until it ſhall be _— 
whether the plajatiffs are entitled to retain the whole or any and 
what ſum out bar the faid balance in ſatisfaction of their ſaid de. 


ingly ; ; the plaintiffs ering to pay to the defendant what i it ſhall 
appear they k have no WF. ſo to retain, | 


The defendant put | in a general demurer - 


WWW 
nurrer. If this bill admits the defendant's right at law to recover 
the ſeparate eſtate of her teſtator from the Plaintiffs, then they 
muſt go upon the equitable ground, that being joint creditors they 
have a right againſt that ſeparate eſtate: but that will not ſupport 
the pill; for they. may go in before the Maſter, i in the other ſuit. 
It is not Rated, | that there are no bond creditors. | 


Mr. Piggott and Mr. Alexander for the plaintiffs. — The defendant 
refuſes all diſcovery. | Suppole, he admitted aſſets to pay all, or 
only, tO a greater amount than the ſum in the plaintiffs" hands, 
ig, it poſſible to deny, that the Court then has a caſe before it, the 
equity of which would require, that this ſum ſhould not be taken 


out of the plaintiffs' hands? It cannot be denied, that the diſcovery 


is material either to the relief prayed by this, bill, or to the ſuit al- 
ready inſtituted, in which there is a decree. It is material to this 
bill, becauſe it depends upon the faQs ſtated in the anſwer, whether 
che Court wil N the la to e this ſum. SG 

e 


| ater in Chancery. 


poſſible to clay, merh a caſe · may not be ſtated, as will induce 8 
Court to authorize the plaintiffs to retain. They have at leaſt 
ſhewn 4 title aſter the diſcovery to go in and prove under the 


569 
„ 
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decree; but beyond that, if the executrix ſhould admit aſſets, or came... 


ſufficient to anſwer this, a elear title to retain. The money will be 


taken from the plaintiffs, - before they can eſtabliſh their right 


before the Maſter. They have a right to an equitable ſet-off. 
There has been a mutual dealing. They truſted the partnerſhip 

upon the credit of ChifwvelPs ſeparate account. As to bond cre- 
ditors, there are none: but it would make no difference ; as there is 
a great real eſtate, upon which the Court will turn them. The 
Jefendant undertakes to ſay, that in no poſlible way of anſwering 
can the plaintiffs be entitled to retain. The queſtion is not, how 
the Court will mould the remedy to be given to the plaintiffs, but 
whether the bill ſhall be ſuſtained at all. The principle is admitted 
by the Attorney General, which is fully eſtabliſhed by Primroſe v. 


Bromley, 1 4th. 89. Simpſon v. Vaughan, 2 All. 30. ' Bjbop v. 


Church, Jacomb v. Harwood, 2 Ve}. 100; 371; 265; that though 
the right of action at law is againſt the ſurviving partner, (who i is 


however ſtated by this bill to be a bankrupt) yet the joint 
creditor has a clear right to come into equity againſt the repreſenta- 
tive to have payment of the demand out of the aſſets of the de- 
ceaſed 1 * | 


| Reply, lt is not ſuggeſted, that Chiſewell's eſtate will be incom- 
petent to pay them their whole debt. They pray, that becauſe 
they offer to pay what may appear due from them, the Court will 


allow them to keep what the bill adrgits they cannot at law keep. 


This ſum being ex conſeſſo part of the ſeparate eſtate, it muſt be 
paid to the ſeparate eſtate; and they may claim pari palſu with 
the other ſeparate Ine according to the degree of their debt. 


Lord CHANCELLOR. —The plaintiffs 10 a right 1 in equity. to 
go immediately upon the eſtate of Chi/awell, if they think fit. This 


right-of retainer. againſt an executor taking legal ſteps to recover 


legal aſſets is a new application. Suppoſe, it had been an admi- 
viſtrator gud creditor, and that a bond creditor; could you ſet up 
your retainer then? It is not an abſolute right to retain, but to 
retain, provided there is no creditor of a ſuperior degree: can you 
carry that farther than to ſay, here is the money? do not let the 
ſuit go on, * it ſhall be ſeen, whether I have a right to retain ? 

Vor-. III. tg 7 e It 
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| money. Pay the money into court in that cauſe without pre- 


Cafes in chanrery- 


1 be very dangerous. to allow this without a tender of the 


judice to your tight coking the NT) if SOAR Nis cap 
N at 5 e 


| The demurrer was allowed: but the defendants conſented t 


ſtay proceedings at law upon the money being paid into court, 


Dec. 1 zh. 


Money be- 
queathed to 
be laid out 
in land to be 
ſertled upon 
the teſtator's 
nephew A. 
for life ; re- 
| Weiner to 
the wiſe of 


A, for life, 


With remain- 


ders in tail to 
the ſons and 
daughters of 
A. by ſuch 
wife; 4. 
was not mar- 
ried till after 
the death of 
the teſtator : 
held ro ex- 
tend to a ſe- 
cond wife. 


1 8 D 1 


PEPPIN v. BICKFORD. 


Ts bil Rated, that 4r/cot Bickford. by his will, dated the 34 
of Ottober 1770, and duly atreſted to paſs real eſtates, after 
direQirig his debts and funeral expences to be Paid out of the 


fifft money, that ſhould be raiſed out of his eſtate; gave to his 


nephew 4r/eot Bickford Peppin 60004. Which be directed ſhould 


not be paid or payable until the day of the lawful ſolemniza- 
tion of the marriage of him the ſaid 4r/eor Bickford Peppin; on 


which day, or as ſoon after as it could poſſibly be done, he direQed, 


that the ſaid ſum of 60001. ſhould be paid and laid out by his 
executor thereinafter named in the purchaſe of ſome freehold 
meſſuages, lands, tenements, hereditaments and premiſes, in the 
counties of Somer/et, Devon or Cornwall, which ſaid freehold 
. mefſuages, Ic. it was his will that his ſaid executor ſhould im- 
mediately convey and ſettle unto and upon his faid nephew Ar/co: 
Bickferd Peppin and his aſſigus for and during the term of his 
natural life; and from and after his deceaſe then to and upon 
the wife of him the ſaid Are Bickford Peppin and her aſſigns for 
and during the term of her natural life; and from and after her 
deceaſe then unto and upon the firſt ſon of the body of him ſaid 


Arſeot Bickford Peppin on the body of ſuch wife lawfully to be be- 
gotten in tail male; and for default of ſuch iſſue to the uſe and be- 
hoof. of the 2d, 3d, 4th, 5th, 6th, 7th, and all and every other the 


fon and fons of the body of the ſaid 2ryevt Bickford Peppin on the 


body of ſuch wife lawfully-to be begotten ſeverally -and'ſucceflively 
in tail male; the elder of ſuch ſons and the-heirs male of his body 
lawfully iſſuing being always to be preferred and taken before the 
younger of ſuch ſons and the heirs male of his and their body and 
bodies iſſuing and for default of ſuch iſſue then to and upon all 


aul every the daughter and daughtets of tim ſaid Arſcot Bickford 


9 \ . Peppin 


"a tint. 2 
bun bey to.be begotten. an the body ef ſuch wie den the 


(ach dawghter and daughters awfully iſſuing as tenants. in com- 
mon and not as joint tenants; ; and for default of ſuch iſſue then to 
the uſe and behoof of his brother-in-law George Bickford of Ole- 

in the county of Devon, his heirs and aſſigns ſor ever. 
The teſtator then directed, that his executors ſhould; pay to the 
nid Arſcut  Bickford Peppin intereſt of the fſaid Goοοον At 3 per 
cat. from the day of his deceaſe till the ſame ſhould. be fo laid 
out, as aforeſaid ; Which he directed ſhould be done as ſoon as 


any ſuch freehold eſtates could be bought; and he gave deviſed 


and bequeathed, all and every his manors, farms, lands, tenements 


1nd hereditaments whatſoever to the uſe of his ſaid brother · in · la 


George Bickford, his heirs and aſſigns for ever; and he gave all the 
refidue of his perſonal eſtate after payment of his debts, funeral 


expenses and legacies, to his brother-in-law. George Bickfard, his 
executors, adminiſtrators and aſſigus, and he appointed 155 laid 


wan ſole executor. 


The * died An the 21ſt of 1 lurid. 1771, George 


Bickford proved the will, and took poſſeſſion" of all the real and 


ſeveral and reſective heirs of the body and bodies of all and every | 


_ perſonal eſtates of. the teſtator. In Ofober 1772 Arſeot Bil- 


ford Peppin married Dorothy Wells, his firſt wife; who at the 
date of the will was utterly unknown both to him and his uncle, 
the teſtator. - In 1775 the ſum of 2800 J. part of the ſaid 6000 J. 
was inveſted in the purchaſe of two eſtates, called Bury and 
Alford's in the county of Somerſet ; which were ſettled to the uſe 
of Arſeot Bickford Peppin for life ; and from and immediately 


after his deceaſe to the uſe of the ſaid Dorothy, his then wife, for 


life; remainder to their firſt and other ſons in tail male, Gf, as 
directed by the will; with a proviſo, -that nothing therein ſhould 


prevent a ſettlement on any other wife of Ar/cot Bickford Peppin 


and his iſſue by ſuch other wife, in caſe it ſhould be deemed by 


| Counſel to be che intent of the teſtator, that the lands to be pur- 


chaſed ſhould be ſettled on any after-taken wife of Arſcot Bickford 


Ge without iſſue in bis life. ie feet 


© Fr 


Peppin and his iſſue by ſuch wife, in caſe the Ss Fonds hens 


9 Bickfird died in Moy a leaving his fon Arſeo | 


Bickfard his heir at law and adminiſtrator ; who took poſſeſſion 
of the 1 and * eſtate - the teſtator, and ** the death 


N 


of 


3% dene 1 


\ 


1797. of Arſe Bickford Peppin in June 1796 took betten 'of "the 


D eſtates of Bury and Alford's. Arſeot Bickford Poppin, bis firſt viſe 
EPPIN 
w. Dorothy having died without iſſue WOE. JO 228 in F496 3 mar- 
8 * r the 8 5 ; 


The bill . that it may 1 ed that the alintes' fires. 
hs to be purchaſed with the ſaid 60001. by the will of Arſat 
 Bickford: the elder were to be ſettled on any after-taken. wife of 
Arſcot Bickford Peppin and his iſſue by ſuch wife, in caſe his 
firſt wife ſhould die without iſſue 3 in his life's 3 un E an account 
en 1 oc, | 19 9 — 


The defend ant © ber Bickford demurred to the whole bill, 
except ſo much as charges aſſets of George Bickford, and prays an 
admiſſioti thereof or any diſcovery, anſwer or ſatisfacton, for the 
eſtate and effects of George Bickford come to the hands of the de- 
Fendant ; and by his anſwer he . ; * there were aſſets, 


aue General, Mr r. M . and Mr. * for the demurrer, 


- Saligiton Sauen and Mr. Shart firs the Pain were oped by 
the Court. 


hand r the wife had *. within a a month ther 
the marriage, there-could. have been no iſſue to take the proviſion; 
and the legacy of GO. except as to the life - intereſt of the 


| nephew would in effect have lapſed. :1t is impaſlible. to aſcribe 
n an intention to the teſtator. 


T Qrernule the aner 


. 0 "GORDON v. ROTHLEY, 


Defendant ＋* ene a n 8 the defendant, . was of 


on motion 


ordered to the age of eighty-eight, ſhould pay into court the ſum aſcer- 


Fele af. tained by the Maſter' 8 on to be the balance dus n him. 
certained by + | 
the report. 

The motion was —— te hh Mr. Man; gel Me: Grant, and 


Mr. Wiſhaw, as contrary to om 


* 


. 


_— OE have no ack in mying it would — 
be extremely beneficial, if, whenever a balance is aſcertained, it —— 
mould be paid! in immediately.” It would have the beſt effect in . 


accelerating the farther directions, and fave the vaſt expence of Norurzr. 


colts; The parties ſpin it out, while they have the advantage of 


keeping the money. Here alſo from the age of the defendant 
ona _— an abatement. | "RG wy it 7 _—_ —_ 


n 176 1 


N * 1 
: F 7 
1 + | 1 4 rr Lid 1 3 Fr "I" 4 1 a ds " - 


* 


ap_— 


"ROGERS v. KIRKPATRICK. 


T 1 of what oaffed upon the finiar application to the 
1 Court (ante 47 1.) Mr. Stanley for the plaintiff on the firſt day 
of Michaelmas Term moved for a writ'of Habeas Corpus to bring 
vp the defendant. The Regifer. declined drawing up the order 
eon the ground of irregularity ; upon which Mr. Stanley on this 
day repeated the motion, ſtating the particular ſituation of the 
defendant, who was confined for three years in the houſe of cor- 
rection at Prefton in Lancaſhire under a ſentence for ey; Z 
and the return of the Serjeant at Arms was read. 


Jan. 16th, 
1798; 


Defendant 


in confine- 
ment under 
ſen tence for 
felony eau - 
not be 
brought up 
by Habeas 
Corpus upon 
an attach. 
ment for 
want of an 
anſwer, 


1 CHANCELIOR after 8 with the Regiſter Jirefted 
the order not to be drawn up; adding, that the defendant could not 


be removed by the proceſs of this court out of his preſent place 
of confinement until the expiration of his ſentence. | 


* 
- = . 
. f 


BURN v. BURN. 


*nords Marvz, Edward Mayne the elder, and Edvard Mayne 
the younger, -carrying on buſineſs in copartnerſhip as mer- 
chants at Liſbon, were in Auguft 1785, indebted to Doctor Burn 
in the fum of 25,2441. 18. 54, on a balance of accounts ; and 


{ +4. . 


6th, 1797. 
Jan. 29th, 
1798. 


oint bond 

eld ſeveral 
againſt cre- 
ditors in the 
ad miniftra- 


three bonds were executed by Thomas Mayne ; one for the ſum of don of aſſets. | 


703ol. 55. 74. and intereſt ; another for the like ſum and intereſt; 


and the third for the ſum of 11,1847. gs. 34. and intereſt. 
donc for the laſt-mentioned ſum was in the following form: 


The 


% Know all men by theſe preſents that we Mayne and Co. of 
« the city of L i/bon merchants are held and firmly bound unto 

the Reverend Doctor James Burne of London in the ſum of 

Il. 9 1 « 22,3681. 


Coles in ety, 


1 42.368 J 67 64. good and lawful money of Great Britain t, 
I be paid to the ſaid Rev. Dr. James Burn or his gertain. attorney 
„ executors: adminiſtrators or aſſigns for which. payment to be 


170 toy 4+ well and faithfully made we bind ourſelygs-our heirs executors 


*. and adminiſtrators firmly by theſe preſents, ſealed; with our ſex) | 
% dated this 1 day of September in the year, of our Lord 174; 
© The condition of this obligation is ſuch that if the above 
« bounden Mayne and Co. their heirs executors or adminiſtrators 
2 ſhall and do well and truly pay or cauſe to be paid unto the 
% above-named Rev. Dr. James Burn his executors adminiſtrators 
« or afligns the full ſum; of 11,1844, 34. 3d. good and lawful 
money of Great Britain and that in the City of London and at 
and againkt the 1ſt day of September 1786 years with the lawful 
_ 4. intereſt at 5 per cent. per annum from the date hereof until pay- 


; 5 ment then this obligation to be void otherwiſe to remain in ſul 
„ force Mayne and Co. Signed ſealed and delivered (no ſtamped 


A wy * paper uſed here) in the W n * 
e . 8 


The thi two bonds were in the ſame form. Eduard Mayne 
the elder died in March 1786. The buſineſs was carried on by 
the ſurviving partners under the ſame firm until the beginning of 
che year 1790 „ when they became and were declared inſolvent. 
The bill was filed by Dr. Burn, who was one of the executors 
of Edward Mayne the elder, praying, that the plaintiff may be 
declared a ſpecialty creditor on the eſtate of Edward Mayne the 
elder by virtue of the ſaid bonds, and may be paid or permitted to 
retain what ſhall appear to be due to him out of the eſtate of 
Edward Mayne the elder in a courſe of adminiftration ; and if 
| he cannot be admitted as a ſpecialty creditor, then that he may be 


admitted as a creditor by ſimple coupratt on the eſtate of Edward 
AR the elder. | ; 


The * was very full as to the W chat each partder 

ſhould be ſeverally bound; and that the bonds were filled up as 
joint bonds through miſtake and the ignorance of the parties. It 
appeared, that Edward Mayne the elder ſettled the account ; and, 
Dr. Burn preſſing for payment or ſecurity, Edward Mayne the 
elder propoſed, that he and the other partners ſhould give three 
bonds; in conſequence of which the ſaid bonds were executed as an 


dditiqgal ſecurity; 3 that MeL? Wete + cxpruted by Thomas 92 


. = WC + - 
ally NET luis maine food firſt in the Rrm,: bat he eseufe 1998. 
ͤͥ;ö«n the *otber . preſent es 
at the execution. The intention, that each of the partners ſhould — ». 
— oy « Lone from the furvivors, * 


11 * A 


wee the hind was vente by: the ſimple corrnin ere⸗ 
ng pred Ae The Woot. 0 1 


Attorney Carat, E olidjzer = ARE and M 7. Stra(ford * the 

plaintiff, —This cannot be diſtinguiſhed from the late caſe of 7; homat 
u. Frazer (ante 399.) and the caſes in bankruptcy there lated, 
Your Lordſhip held, that you would at upon what was the agree- 
ment, and give the inſtrument that effect in Equity, which it was 
intended to have. In Ball v. Danftervillt, 4 Term Rep. 313. a 
deed executed by one partner in the preſence of the cther waz 
held to bind the other. If theſe are not joint and ſeveral bonds, 
the ſecurity is diminiſhed inſlead of being increaſed. In Biſhop 
v. Church, 2. 100; 371; Lord Hardwicke entering particularly 
into this ſubject as to the heir lays, t there is the ſame Equity againt 
him as againſt the perſonal repreſentative ; and that if a Court of 
Equity has allowed the equity and ſet up the bond, they have 
always ſet jt up, not only partly, againſt che perſonal eſtate and 
8 but * the heir alſo. 


lard ane ELLOR- a there arena whaes? it has been 3 Joi in heed, | 
gain creditors ? It is in bankruptcy ; becauſe they are all equal. is beak: 
I have no doubt of admitting it as a debt upon the real aſſets in . 
conſequence of the Equity upon a contract to have a real ſecurity : 
but my difficulty is, how I can make it a preferable debt as againſt 
the imple contract creditors of Edward Mayne; who are not 
bound by any Equity. Againſt bim, or any one ſtanding in no 
higher character than he does, you would have a decree: but as 
3gainft, his creditors, I doubt. It amounts to this; that it was the 
intention to give and take a &curity, that would give a preference; 
but there is a flip, It is a contract to make a ſecurity. to bind the 
land; which being mage would give a ane but it reſts ed 


upon contrad. I 


ue the Maint ” ee money is IE * thai i is RY 
for a mortgage, if the party 'dies without making the mortgage, 


mne for ſpecialty debts, that 
contract 


_ caſe of Sir Simeon Stuart, which, has been before Lord Thurlny and 


2 him a letter engaging to make a mortgage upon ſome part of hi 


contract for a mortgage: 2dly, whether it ſhould take place of 


: proceedings in his own cauſe, and went in before the Maſter; 


neceſſity of applying to the Court. No party is mentioned in this 


thing more than the recognition of a debt from the partnerſhip, 
| ſettling: the, account and acknowledging the balance? It is not 


mentioned in any part to be the bond of any of theſe perſons. 


Caſes in Ehantery. 


contract 3s ſuperior to the right of thoſe ſpecialty creditors. In the 


your Lordſbip, ſuch a contract was determined to take place of 20 


actual conveyance in favour of thoſe ſpecialty creditors. - Sir Simen 
Stuart was indebted to Mr, Willis, a clergyman in his neighbour- 


hood, who preſſed him for ſome ſecurity. Sir Simeon Stuart ſent 


Hampſhire eſtates. Between the date of that letter and his death 
| he had made a conveyance to truſtees for the payment of all bi 
debts. ' The queſtions were, 1ſt, whether there was, a ſufficient 


the truſt. Mr. Willis filed a bill for that purpoſe. Another cauſe 
Was inſtituted for a general account and diftribution of the allets, 
A decree having been pronounced i in that cauſe, Mr. Willis ſtayed 


who | was directed to ſtate the particulars and to make a ſeparate 
report. The queſtion upon that was, whether Mr. Willis had a 
Tight to ſtand as a mortgagee in preference to the general creditors; 
and it was held, that general creditors could” not ſtand in any 
other- way than the perſon, from whom they claimed, at the time, 
the at was done in their favor; and therefore were bound by 
all the Equity, to which he was liable. It was therefore held a 

mortgage from the date of that letter; and Was claſſed prior 
to judgment. creditors. The queſtion of notice was certainly 
agitated: but the anſwer to that was, that it could not apply 
to general creditors. Courts of Equity conſtantly control the 


effect of Judgment denen to a SORTER: for the Aale of the 


eſtate. 


- Mr. Grant and Mr. Cox for the defendant. —If the plaintiff ſuc- 
ceeds, the ſimple contract ereditors muſt be totally diſappointed. 
He is at moſt entitled to come in as à ſimple contract creditor of 


Edward Mayne the elder. He is miſtaken in ſuppoſing, he has 
got what conſtitutes a ſpecialty debt; and therefore is under the 


inſtrument : no ſpecific perſon executing it: but it is executed as 
a ſort of corporate act. They aſſume a corporate capacity, that 
does not belong to them. In Ball v. Dunſterville the perſons 
were deſcribed. Does the ſeal add any thing to it? Is it any 


eus in Chatietty, 


57 7 


It no where appears upon any parol evidence, is the perſons 2 
— 


intended were. Perhaps it is doubtful, whether ſuch evidence as 


this is admiffible: In Thomas v. Frazer each of the partners ſub- 
{cribed the bond, and put his ſeal to it. This is therefore the bond 


| of none of them; but only an acknowledgient under Weir hand, 


| that u W 18 due. "y 


* | ; L MEL 7 Le» a 


| Admbelay this inftrument to be a bond, it is too late now to con- 
tend, that a joint bond is never to be confidered as ſeveral : but the 


queſtion is, whether the Court is required upon any equitable 
grounds to give that relief in the preſent inſtance? In the caſes 
in bankruptcy the Court only ſays, it is evidence of a debt from 


the bankrupt againſt his ſeparate eſtate. There is no occaſion to 
go farther and to enter into the nature and quality of the debt ; an 1 


| admit, if they get rid of the firſt objection, they will be entitled 


to come in as creditors of Edward Mayne the elder; the debt not 


being extinguiſhed by taking the bond. The 'caſe of the agree 
ment for'a mortgage muſt be upon the ground, that in this court 
the agreement is equivalent to a mortgage; the inſtrument not 


being deceſfary. The mortgage not being executed, there could 


be no fla? it was not defective as a legal ſecurity: if ſo, the Court 


would not rectify it in order to cut out other creditors. Where 


is the equity to rear this up into a good ſpecialty n, whick 


it is ne ied to cut out ul the other cteditors ? 
W 1! 8 2 8 e SIRI TIE. 


Roth. This is ſuch a AJeſtripiion of 1 as is tantamount. 
to naming them. The inftrument would operate as a ſpecialty at 
law? but the aQion muſt be againſt the ſurviving partners. Ball 


v. Dunfterville is an authority for an action upow it as à ſpecialty. 
The declaration did not aver, that it was the ſeal of both. A decla- 
ration might be framed upon this in the ſame manner as a bond; 
that they al three agreed, that Thomas Mayne ſhould write the 


name of Mayne and Co. to denote them all. Deeds of comp 


ition and other regulations of property are hardly ever ſigned 


by all the partners, but thus © A. and Co.” It would be very ſe- 
rigus, if he, ho did not fign, was let off for that reaſon. The ma- 
terial circumſtance is, that we come upon the foot of an agreement 


under hand and ſeal; which under the circumſtances ought to be 


conſidered as an agreement with each and every of cheſe perſons, 
that we ould have.a ſpecialty. to affect each of them. In Biſbos 


v. Church the plaintiffs were held entitled to be ſpecialty creditors 
Voz, III. 7 H in 


_— 2 

in a.comeſt with, the cxecutyrs3, who cepteſent all genere * 
Hom, whether by ſpecialty or imple contract. The deever agu 
_ theexecutor, that they hall he conſidered as ſpecialty — * 
nothing but as againſt other creditors. In AFor v. Peirce, a Hern. 40 
the Lord Keeper ſays, the bond, if ſet up, muſt be wholly and entirely 
ſet up; therefore it muſt bind the real and perſonal aſſets as 3 
ſpecialty. In Robert v. Clifford and other caſes of a joint Covenant 


by father and ſon upon à Marriage agreement. though joint at lan, 
this Court ſet. up the cqvepant, not merely as 2 perſonal demand 
againſt the covenantor, who. was dead, but gave that demand pre. 
cilely as if it had been joint and ſeveral. The caſes in bankruptcy 

apP1F 1 in ſome degree; becauſg 1 it is certainly againſt creditors. He, 
who is a creditor at law, has an Equity to ſay, they have taken a 


Fo joint inſtrument at Jaw, and they ſhall not make it ſeveral to hi 


bound by an 
inſtrumeat 
2 by 


0 of 


Prejudice, If a bill had been, filed ig the life of Edapard Mayne 
the elder, he mul}. have ęxecnted a joint and ſeveral. bond; and 
the mere accident of his degth cannot akter the equity as againſt 
thoſe, who gepreſent him. The demand ſubſiſted in Equity fron 
the moment the tranſaction was entered into upon the common 
Pripęiple in the caſe. of the purghaſe of an eſtate. An agreement 
for a mongage by a teſtator would be ſpecifically executed again 
all, who repreſent. him; and to the effect of taking part of the 
rgal aſſets, from the ſpecialty creditors; becauſe from the moment 
of the agreement the. eſtate; was ſpecifically bound; and it is a 
queſtion between creditors, who have contracted for a ſpecific lien, 
and thoſe, who, have not. In Pe v. Daubus, 3 Bro. C. C. 59;, 
tenant in tail having mortgaged, with a covenant. for' farther a- 
ſuraace, died: the montgagee prevailed: againſt creditors. I may 
alſp PSA Mach in eee at a W the: ee of 
e 361.2045 S 1 1 r 


Y i 5 | 

Lord Gn cds Balle. enden o * | the partners 
inthe; preſence of the other put his name to the bond and executed 
it. The other ſtanding by, I think, the Court was night in holding, 
that ĩt was not neceſſary, both ſhould hold the paper. The evi- 
dence here is, that urn otes the' elder * "fone at: the 
execution. : | 


F > aw 


1 


pes the other point, do not think that any caſe | goes quite 
| ry to mne Pry in this. ” 7 v. 6 the _—_— : was 


F 
N 


nr as uſfedtiag PE HEAD creditors, There 
was real eſtate ; and the point, to whith Lord Harditik#s Attef- 


tion WAS turned, was, whether the heir was bound. Then he 


„ 02H. aa rags 2:o 80 A 
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The See Peder! referred the Lord Chancellor. to the cafe 
advetted to by Lord Hardivicle às to the ſimple acknowledg ment 
of a debt Under ſeal binding executors ; thoug h not the heir, FEY 
ſpecifically named in the obligation; and he obſerved, that 
3t was laid down in Roll. from a cale id the Teat Books, adopted 
in Ventworth's Office of. Executor; and he cites Dyer; and the lame 
thing is alluded to in x the caſe in Vernon 


Nini 5 
. 


The cauſe food for judgment; 3 on Ko 26th of „* 7 I 798 
the Lord Chancellor again expreſſed. his doubt, whether the inſtru- 
ment could be reformed againft ri. and delired it to be 


token to again. | 


" Solicitor 5 FI the Plainti if. ad is.a general 2 chat 
wherever a right i in Equity attaches againſt any perſon, that 
equitable. right bigds all perſons claiming under or againſt that 
perſon, who have not ' ſpecific, hens upon any part of | his property. 
General creditors are in all caſes bouhd by a particular Equity. 
That i is the conſtant practice: in all caſes of agreement whatſoever. 
I have A copy of the decree, in Bi i/bop v v. Church ; which was framed 
with a great deal of care and accuracy, and i is preſerved among Sir 
Thane Ser £ll's 8 otanuſcripts as one, that was extremely well 
penned, n account was directed of what was due upon thoſe 
bonds; and it was declared, that the plaintiffs ſhould be conſidered 
a3 the ereditors by ſpecialty for what ſhould be found due. An 
accoutit was directed of what had been received under the bank- 
ruptey of One of the obligors, to be deducted out of what ſhould 
be found” due for prigcipal and intereſt. Then an account was 
directed of the perſonal eſtate of James Church, the other perſon, 
Who ought to have been feverally b bound; and it was directed, 

that ſuck Perſonal eſtate ſhould be applied i in payment of what 
ſhould be found due to the plaintiffs for. principal, intereſt and coſts, 

as aforeſaid, in a courſe of adminiſtration; and in caſe that ſhould 
not be ſufficient to anſwer the plaintiff's 8 demand, it was declared, 


that the real eſtate deſcended to the heir was liable, — his 
real 


ie mn chunt 
| Aa which were — —.— 
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"This is Beide a all 4 * Ak Dhoni hes . A 
ſhould not be paid in a courſe of adminiſtration, * it is always ſo 
provided; as in the caſe of voluntary bonds ; it is always directed, 
that other debts ſhall be paid in a courſe of adminiſtration, and 

; that ſuch bond ſhall be paid after all other debts and before 

* legacies. _ That is the form of the decree. The effect of this 
_ . decree. would be, that if any of the money Was applied to ſimple 
contract debts, thoſe payments muſt be diſallowed, and the 
executors muſt have been charged with aſſets. Therefore i 

was injuſtice to the executors, ' unleſs it was conſidered : as a 
ſocially debt. It was ſet up as binding, juſt as if the bond 
had been right at firſt, 'The miſtake being reformed, it vas 
reformed generally againſt all perſons. In Aon v. Peirce, though 
there was no deficiency of perſonal aſſets, the language of the Cour 
was, that, when it was allowed to be ſet up as an effeftual in- 
ſtrument, it was ſet up in tolo. The point was very fully dif- 
cuſſed | in Simms v. Barry, Finch. 41 3. reported 2 Cb. Ga. 225. by 
the name of Sim: v. Urry, and in 2 Freem. 16, as an anonymous 
caſe. The laſt is by far the beſt report of i it (a). According to 
that the Court ſaid, it ſhould have all the effects of a bond. In 
Chancery Caſes there is a paſſage, that ſhews what was diſcuſſed ; 
the executor could not pay it without a decree without a 

40 devaſtavit to other creditors.” From the Regiſters Book it 
| appears, that the bill alledged, that there was a miſtake in pre- 
paring the bond: that] it -ought to have been quadringentic inſtead 
of quadraginta ; 3 that the bond was intended to have been in the 


penalty e of 4c0l. to ſecure 180ʃ. The defendant diſputed, whe 
the 5 and Nen of the bond and FA, debate of the 
matter it did fully appear, that. there was. an agreement and ac- 
.count berween the parties; and the ſum ſtated and agreed upon 
to be due was 180l. and the bond was given for ſecuring the pay- 
ment thereof; therefore it was ordered, that the bond do ſtand 48 2 
good bond as. of the dayit bears date, and for the ſum of 400. to pay 


„ The: e e. 0 Me. Freeman's notes, Lats not of muck 
reputation, are better than they, are ſuppoſed. to be that the character, they had, arole 
from their beiog ſtolen by a ſervant, and Aeg without the privity of the family. 
The 'Lord Chancellor ſaid, ** were Nef 60 Lord — has alſo mentiored 
chem favourably. s 100 

| 180/. 
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i801. the Court declaring, the perſonal, aſſets ſhall be firſt applied 
in (atisfation thereof ; and what the ſame; ſhall fall ſhort ſhall be 
paid out of the real eſtate; and this bond, upon which judgment 
is this day given in Equity, ſhall take place of any other bond, 
of which, Judgment is not given before this term. The caſe is 
allo in eee eee is Simms v. 


- 
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This makes; out de ge, that, rh regard. to general 
credirors, though not againſt ſpecific liens, it may be ſet up- No 
diſcuſion upon it is to be found i in „ Nr than theſe two; 


n 2 of * $1 3417. 484 Kinn 402 


* 


i 12 51 81 4 90 1— I pales as n ue * 2 312 48 


Mr. Grant for the 4 fendants—Tvis re. is not — de- 
terminecl by either of the caſes mentioned; and there is no other. 
is ſaid, che Court has no alternative: but the caſe of à voluntary 
bond ſhews; that is not ſo z for a voluntary bond is poſtponed te 
ſimple” contract creditors for valuable conſideration. They come 
here upon an Equity to give to a bond an effect, it would not 
have at Law. The Court may give that upon conditions. The 
day before this ſuit was inſtituted: it is dear, this fund was diviſi- 
ble among the ſimple contract creditors. The caſes in bankruptcy 
do not bear upon this; for che Court there has no alternative. 
If the bond is ſet up for any purpoſe, the obligee muſt be per- 
mimed to prove it againſt the bankrupt's eſtate. There is no 
middle courſe there; for no term could be impoſed, that would 
not defeat his claim as a ſimple contract creditor. In Biſbop v; 
Cburab it does not appear, that there was any deficiency of aſſets. 
It is probable from the period between the death of Charch and 
the time of filing the bill, that no other debt remained. It was the 
only debt apparently claimed againſt the eſtate. It is too much 
to infer from Lord Haruticle's phraſe, that he was to be con- 
ſidered as 'a ſpecialty "creditor, © that he meant all thoſe conſe- 
quences; that any payment made in all thoſe ſeven years ſhould 
be overhauled. If he had meant all that, he would have ex- 


preſſed it. It was not ſuggeſted in argument, that there were any 


imple contract creditors, who would be prejudiced. 80 in 
Thomas v. Frazer there was no ſuggeſtion, that it was a deficient 
eſtate, or that it would be any prejudice. to ſimple eontract cre: 
ditors. In \Srmms v. Barry it appears at all events, there was a 


800d. bond. All, the Court was to do, was to reform it as to the 


Vor _— - . Bd. amount. 
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ee, „ag 4 mefe niſtake of one Lan nn another 
> pertepd K <uld hive been recovered upon st lde by means g 
ante forme avür ert with6ur"eoming bers. - Ir would have been di. 
et bor tht Courtt6refort# the bond; wid te let It take place of 
on e contract "creditors" as to 4% and not 2s to the ref. 
| ii acnitted, that this bond will exhauſt thé eſtate. The 
| away is, whether this Court giving them equitable relief may 
not impoſe that condition upon them not to take it to the Prejudice 
tber erddftors? This Court confiders it av inequitable, thy 
bond ctedttors mould exhauſt the eſtate; and adopts the principle 
of an &qtial diviſion in all Taſes of equitable aſfets. Here are two 
contending Equities. They have ne elm 'whatſcever upon the 

aſſets of Edward Mayne the elder, unleſs the bond is reformed, 


2b. vieniotds 100 i zie nid Io LET WON Nur 
+Rebly,r—The bond in Simms, v, Barry, could. not have "Mi le» 
covered vponoat law. The rule eftablifhed.by a very old caſe in 
Grabe la) is, that an averment may be admitted, if the word bu 
n ſenſe ; hut not, where, han meaning. N. cannot * . 
that 649 * 499 Snot s ww vin 94. Tue BY 
2&1 obi 2 149, $449: *6 7729 Pi 
Led eee . on . Fees it remain- 
d upon my mind from the time it was ſirſt argued, It ſeems 
rather harſh by the interpoſition of this,Court after the death of the 
party to change the ſituation of the ereditors; the general inclins- 
tion being for an equal divifion, wherever the Court can get at it 
by bringing in the aſſets; for equitable adminiſtration. I do not 
think Bi/hop v. Church decilive; as it does not appear to have 
been a conteſt. with creditors ; though the penning of | the decree 
plainly carries with, it the idea, that che bond. reformed ſhould 
carry all the effect of a bond. It alfo ſtruck me, that nothing 
more was demanded by this plaintiff than what the Court has in 
Agreement ſeveral / inſtances. done z as where there is an incomplete agree 
wok . ſpe- ment | ment for a mortgage, this Court after the death of the party, and 
7280 8 ben all their engagements are to be arranged, has given a ſpecific 
dnors. lien ; as in the late caſe upon Sir Simeon Stuart s affairs, where 
that - morigage was to ſtand with regard to a. judgment, But 
Simm v. Barry evidently marks, that the Court there had the point 
diſtincgiy under their conſideration ; and in conſequence of the 
opinion then. entertained and the language in many. caſes, though 
4 it has not been ſpecifically determined, that it muſt be ſet up 
| th Walter Ne. Er. BY, 598. Parry v. Dal, Cre. Far. 146, Yew, gs. Heb. . 
” 71 OT 1 
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2 8 A Abbe the"couffe of the Court his been tiiderſtood 
to be To from that time do chle ; 3 though none of us (and 1 have 
taken ſome paitis) have been able to finds! caſe, where the Point 
aitinly upon {ated defcteney of affets had occurred till the 
preſent cafe: "The priority, Lord Nottthy Bain gave, Thews, there 
muſt have been 4 deficiency of ers there. It is quite clear, all 
the reports of that caſe are perfectly eonfiffent, that the Place of 
that bond nas Urely Brought has Trung Enfiferition of _ 
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145 Gn latin" he decree muſt 1 for the Andie 
Declare the "plaintiff entitled to come in arid be confideted' as 4 


ſpecialty ereckitor upon 'the eſtate of Eatbbr- Mayne the*elder. . 


Direct an aceount of what is due upon the bond and of the per- 
ſonal eſtate; and let the Tomy be 2 8 a . bene of ad- 
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AMLER v. AER. 


gan Anas by his will 40550 the 28th, of 2 1783, 
aſter making a proviſion for Mary Amler, his wife, 
deviſed al freehold eſtates, ſubject to the eſtate for life 
before deviſed to his wife, and other freehold and copyhold 
eſtates, ſubject to the annuities or rent-charges after-mention- 
ed, to "his. brother Thomas Amler for and during the term of 
his natural life without impeachment of waſte; and from and 
iſter his deceaſe the teſtator deviſed the ſame to his nephew Jobn 
Auler, fon of Themas Amler, and to the heirs of his body lawfully 
begotten. The teſtator deviſed other eſtates in the county of 
Salop to his faid nephew Fobn Amler, to hold the ſaid lands, &c. 
unte is fai nephew John Amler and to his beirs lawfully 
degotten; and as to certain other eſtates in the county of Mont 
gomery, ſubject to the eſtate for life of his ſaid. wife, and after her 
deceaſe, he deviſed the ſame. to his ſaid nephew John Amler and 
his heirs lawfully begotten: Provided always; and he declared his 
wall to be, that of his ſaid nephew. Jahn Amler ſhall happen to die 
without having any fon: or ſons daughter or daughters at the time 


have calſed for tbe money as abſolute owner: 
5 DON” 
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Dunn 


Fan. 29th. 


Money be- 
queathed to 


A. to remain 


at intereſt or 
to be by him 
laid our in 
real eſtates 
to go with 
other eſtates 
deviſed. 4. 
being tenant 
in tail of the 
real eſtates 


and being. 


entitled un. 
der an aſſigu · 
ment of the 
money from 
the rever- 
fioner, ſub. 
Jed to con- 
tingent li- 
mitations, 
diſpoſed of 
the money, 
by. will: the 
Court in- 
clined in fa- 
vour of the 
diſpoſition 
upon the 
ground, that 


A. might 
but it was eſtabliſhed upon the option to continue 


Caſes; in 5 chen 

of bis deceaſe or Nerd in due time. afterwards,. then be Bare, 
deviſed and bequeathed, all his aid freehold and eopyhold eſtate, 
to the firſt or other ſon, or ſens of his brother Thomas Amler by any 
other wife z the firſt-of ſuch ſons and-his heirs male lawfully iu. 
ing to be preferred and taken before any of the younger ; and in 
caſe of ſuch male iſſue failing. then to his ol niece Frances Amler and 
the heirs of her body lawfully iNuing ; the elder of every ſon and 
ſons, daughter and daughters and his, her and their, heirs lawfully 
begotten being always preferred and to take before any of the 
younger in ſucceſſion one after another, as they ſhall be in ſeni. 
ority of age and priority of birth; and in default of fuch ifue 
to his own right heirs for ever. The. teſtator after giving diver, 
legacies bequeathed. all the: reſidue of * * eſtate to bis 
eee ee 8 


* a | codicil, Fee" the gth of Serbe I 786, the teſtator made 
the following diſpoſition: 


< Whereas after my debts legacies and Funeral expences ate 
« fully paid and diſcharged there will remain large ſums of money 
upon different ſecurities of which I give and diſpoſe of ſome 
<< part thereof in manner following the ſum of 2000/. which 
„ have placed ont on the Pool turnpike ſecutity che ſum of 
<< x 300l. lent to Mr. Powys and for which I have the ſecurity 
the ſum of 900 J. advanced to Mr. Jenkins and the ſum of 
„ cool. advanced to Crump making together the ſum of 4700!, 
< the intereſt of 'which ſaid ſum 1 give and bequeath to my bro- 
c ther the Reverend Thomas Amler and after his deceaſe I give 
< and bequeath the faid principal ſum of 4700/7. to my nephew 
x « Fohn Amler to remain at intereſt or to be by him laid out in the 
* purchaſe of eſtates to 80 and attend the freehold and inheritance 
* wy 9 2 | : 


| The teſtator died in December ot? His ed obs Amler 
in 1788 married Sarab Lloyd; and by articles previous to the 
marriage the yearly ſum of 400 1. was provided as a jointure for 
the ſaid Sarab, charged on part of the real eſtates deviſed by 
 Fohn Amler the uncle, part of which lands was the jointure eſtate 
of his widow Mary Amler; and after reciting the codicil of the 
aid teſtator ſo far as relates to the ſeveral ſums thereby bequeathed 
amounting to .3400/. part of the 47004. vis, the ſeyeral ſums of 
| | e 8 
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vel, 905. and 500. and that Thomas 3 bad et to 
celinquih and give to his ſaid ſon all his claim to the intereſt of 


3400 l, part of the 4700/. to which he was entitled for life; and 
that in ce John Amler ſhould die in the Tite of Mary Amler, 


leaving his intended wife, it might happen, that che rents of the 


reſidue of the eſtates, out of which her jointure was to iſſue, and 
not in jointure to Mary Amler, would be deficieat to make good 
the ſame during the life of the ſaid Mary, Thomas and Jabn Amler 


covenanted,” that they would within twelve months aſter the 


marriage alſign the ſaid furs of 20007, 9007. and 30017, to truſtees, 
their executors,'t#c, upon truſt to pay the intereſt of the ſaid ſums 
of 20000. and gol, to Jobn Amler during the joint Iives of Jobn 
Amler Mary Amler and Sarah Lloyd; and in caſe Fohn Amler ſhould 
die inthe life of Mary Amler, leaving the ſaid Sarah ſurviving, upon 
truſt to pay the ſame intereſt, or ſo much as ſhould be neceſſary, to 
Sarab Lloyd during the Joint lives of her and Mary Amler, to make 
vp any deficiency in the payment of the ſaid annuity of 400 l. and 
after the death of either of them to pay the principal to Fahn Amler. 
if livingz but if dead, to his executors or adminiſtrators; and 
upon truſt as ſoon as convenient after the marriage to call up the 
ſaid ſum of ood. and pay the ſame to > Jobs Amler. 


Mary Amler died in July 1790. obo 0 a 00 d ah of 
December 1790, leaving Frances Amler his only iſſue. By his will, 
dated the day of his death, he bequeathed all that ſum of 47007. 
which had been bequeathed to him by his late uncle-after the death 
of Thomas Amler, in caſe he the faid John Amler had a power of 
diſpoſing thereof, in manner following: he bequeathed to Samuel 
Yate, his executors, fc, 1000/7. part thereof, in truſt to pay the 
intereſt to his (the teſtstor's) father for his life; and after his 
deceaſe to pay the intereſt to his (the teſtator's) ſiſter | Frances 
Fowler for her ſole and ſeparate uſe ; and after her deceaſe to 
divide the ſaĩd 1000, to and equally amongſt all her children; 


and as to the reſidue of the {aid fum of 47007. he bequeathed the 
lame to Samuel Late, his executors, c, in traſt to pay the intereſt 


to his (the teſtator 's) wife for her life; and from and after her 
deceaſe to pay the principal to his daughter Frances Amler, her 


executors or adminiſtrators ; and he gave the reſidue of his pers | 


onal eſtate to his wife; and be appointed her ſole extcutrix, 
Vox. ll. 7 KR | _ Thomas 


1798. 
— — 
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1798. ' Thomas Amler died in 1793 having rand his hahe 
.. Frances Fowler his executrix. . 


Aut 
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The bill was filed on ; behalf of the 108 — Anle, 
claiming as heir of the body of her father, againſt her mother 
Sarah Amler, Charles Fowler and Frances, his wife, and thei, 
children, and: the truſtee ; > and the bill prayed, that the defendant 
may ſet forth what intereſts they claim in the ſaid 4700/7. and that 
Charles Fowler and Frances, his wife, may call in ſo much theres 
as is outſtanding, and pay the whole 47004 into the Bank; and 
that the ſame may be laid out in the purchaſe of lands of inherit. 
ance; and that ſuch lands may be conveyed to the plaintiff wick 
ſuch remainders or reverſion as to the Court ſhall ſeem proper; or 
if Frances Fowler ſhall appear entitled to retain 10007. under the 
will of Jobn Amler the nephew, that the remainder of the 4700l, 
may be paid into the Bank, and laid out in 3 per cent. Bank 
Annuities ; ; and that the dividends may be paid to Sarah Amler for 
life ; and that at her death the plaintiff, or whoever elſe ſhall be 
then entitled, | may be at liberty to apply. 


Attorney General and Mr. Richards for the plaintiff. — The queſ- 
tion is, whether this ſum of 4700/7. is to be conſidered as land; 
in which caſe. the plaintiff is tenant in tail, or her father was abſo- 
ute owner of it; in which caſe he has diſpoſed of it by his will. 
The words © to remain at intereſt” cannot make any difference. 
It is to- continue at intereſt as long as may be convenient : but the | 
object was to continue the perſonal eſtate as well as the real in the 

family. He could not mean to \ hoe the eee an option either 
tto call ĩt n or not. 


* Cuanc Loaf he bad ie for is, ſhould I not 
thave 63 A to him? 


a or he Plaintiff 1 Hettor v. —, before Lord bebe, 
chat queſtion was diſcuſſed. The money happened to he in court. 
A 22 thus: entitled to the money executed an aſſignment 

of it for valuable conſideration. After his death the purchaſer ap- 
plied by petition. Lord Thurlow heſitated to deliver out the money. 
The infant child of him, who would have been tenant in tail of the 
eſtates, if purchaſed, filed a bill; and Lord Thurlow thought, that 

NT OL OY 1 2 
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265 if the ing had (Ah purchaſed, ſome act upon record 8514 
0 been neceflary, he muſt by analogy, in order to entitle him- 
ſelf, come into this court and apply for the money. In this caſe 
there muſt have been a fine to bar the iſſue; and the limitations 
zn the proviſo made a recovery neceſſary, A perſon entitled to 
money cloathed with real uſes has never been enabled to diſ- 
poſe of it by will. There is no caſe, where a party having ſuch 
an intereſt-in money to be laid out in land, that if ſo laid out, he 
may bar it by fine, which is an act in his life, may diſpoſe of it 
by will, which is not an act in his life. 


Mr. Mansfield ad Mr. Benyon for the defendants. —la Benſon 
v. Benſon, 1 P.-Wms. 131, it -was determined, that tenant in tail 
with reverſion to himſelf in fee of money to be laid out in land 
may take the money as complete owner (a). Here is an option 
to let this money remain at intereſt without any limitation as to 
the period, Walker v. Denne, ante, vol. 2. 170, and Curling v. 
May there cited are upon a queſtion: ſomething like this, 


* fnancztion;- ſhould. be glad to fa hea bebe 
Lord Thurlotu; for I always thought it the conſtant doctrine, that 
where money is to be laid out in land, the Court will pay out the 
money upon the application of the tenant for life and tenant in 
tail, without ſaying, it ſhall be laid out in land. 


1 think he had an option; and there is this farther eonſider- 


ation, that in the circumſtances of the family there could have been 
no uſe in going through the formality of CIA an wo 
in coor to _— of it. 


: _ . 
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The ſum of 37001; therefore was decreed. to be paid into the | 


Bank and laid out in 3 per. cent. Bank Annuities; the dividends 


to be paid to Sarub Amer for liſe; with liberty to apply at her 


death, A 


(a) Short v. Wood, Chaplin v. Horner, 1 P. Wms. 471 ; 483. Edwards v. Ceunteſe of 


Warwick, 2 F. Was. 173, Trafford v. Boehm, 3 Ath. 440. 2 Bro. C. C. 160. Binford v. 
ante, "ol. 1- 318. Contra Bre caſe ; Orlas d caſe ; MK ic, * 14. 
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Feb. 7h. | 


Exception to 
'the Maſter's 
-appointment | 
.of a receiver 
diſallowed. 
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"A WILKINS v. WILLIAMS. 


n bill was filed by a mortgagee for a term of years for 10 91 n 
ſubject to a former mortgage in fee for 12, 000l. againſt gt. 
Eowiri Williams, the mortgapor, Jobn M*Namara Eſq., ung;; 
contract for the purchaſe and in poſſeſſion of the eſtate, and 
| againſt the repreſentative of the firſt mortgagee, to redeem the 
prior mortgage, and that the mortgagor and the defendant Mx. 
mara might be forecloſed. - The bill prayed a receiver; and upon 
motion it was referred to the Maſter to appoint a receiver, with 
the uſual direQions, and a power to let the-eftate with the appro- 
bation of the Maſter; and it was ordered, that the receiver ſhould 
out of the rents and profits keep down the intereſt of the mortgages, 
and Pay = balance into the Bank from time to time. | 
The Maſter 1 his report ting die on the part of the 
plaintiff Henry Allen Eſq. was propoſed as a proper perſon 10 
be the receiver; and that Charles Haſſell was propoſed on the 
part of the defendant M*Namara; and the Maſter certified, that 
he approved of the ſaid Henry Allen, and ſhould appoint him 


receiver. The defendant M*Namara' excepted to the report for 


theſe reaſons: 1ſt, That the mortgagor is ſeiſed in fee of preat 
part of the eſtate, and is tenant for life of the remaining part; and 
the defendant M*Namara has agreed for the purchaſe of all his 
ſaid eſtate and intereſt in the premiſes for ' 39,000/. and two 
annuities of 500/. and 300. to the mortgagor and his wife during 
their joint lives, and an annuity of 1200/7. to the wife, in caſe ſhe 
ſhould ſurvive her huſband; on account of which purchaſe and 
"annuities 30007, has already been paid; and the mortgagor has 
ſignified his conſent to the appointment of Charles Haſſe! : 
 2dly, The aid Haſſell is a land ſurveyor and a perſon of 
great ſkill in the management and, improvement of eſtates; and 
the defendant M*Namara agreed for the purchaſe on his opinion 
and in proſpect of the improvement agreed to be carried into 


execution by him: 


zZaly, That the eſtates. are of the 3 . of 3 "FP 71. 14 
and are very improveable; and the intereſt of the-mortgages is only 
11957. 155.; and the receiver is by the ſaid order direQed to 
apply the rents and profits in Og of the intereſt of the 


'. Mortgages: 


Athly, 


. o 


_ That ee ale nip en by e mortgagee, 
and not approved by the mortgagor or the defendant M*Namara; 
he being a barriſter, and 5 ee wich the 6 
an, 1 B 33 * 


7. . 


Mes Hhrdinge and; Me. Fatt for the eee a 
principle upon: Crewze: v, Hunter, 2 Bro, C. C. 25 3. and: the caſes, 
that have followed it (a), is, that where it is a caſe of competition, 
the Court will not hear the objeQion:, but a ſubſtantial objection 
may be made. Here there is no perſonal objection to the 
receive That he is a barriſter is determined to be none, 

The ground is, that the eſtate being ſuch an ample ſecurity to the 
plaintiff, and the rents and profits being directed to be applied to 
diſcharge the intereſt, the plaintiff; has no concern in the appoint- 


ment; and this appointment will have the effect of diſpoſſeſſing the 


purchaſer; who" wiſhes to be in poſſeſſion of the eſtate, for which 
he has contracted, and of which he conſiders himſelf owner; and 


he is williag e to ” ny as 0 r eee of _ 
rents and _— : 1 T2327 LA e, 


155 Aae for th e ys by he Coun, 100 


"= Cane RTO. The Maſter thought, be had na right to to 
object to the xeceiver of the mortgagee, unleſs there Wag A perſonal 
odjection to dhe man. It is an indulgence in a mortgagee to ſufe 
fer the owner of the eſtate to appoint a receiver: but he is not 
bound to do it. Overrule the exception. 


at 
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Ee parte The $LX- CLERKS. 3010 


{The Lok Gnade on and, the Mates, OF it $a » 


Toad: 


1 eſtabliſliment ok the Officersof he Courtof Chantery, properly 
| called the Sworn or Sixty Cletks; bur commonly called Clerks 
in Court, appears to have ariſen from the neceſſity, the Si Clerks 


vere under, as the buſineſs on the Equity ſide" of the Court ins 
creaſed, er taking” other clerks te afliſt chem. Theſe aſſiſtant 


8 8 of the 15 from the ſworn clerk book 1 bas given n 
Vor. mn 7 L | clerks 


— 


Wikgrns 
WW. / 
Wit LEAMS, 


( Ties v. Datwiis, ante, ry 11 152. N en! "ante; w_ 2. . 


7" 22d, 
Feb. 8th, 


Under the 
order 18th 
Tune 1668 
regulatin 

he _ 
Six Clerks 
they are en- 
titled to te- 
ceive their 
to the client. 


49s | 


| 1798. 


K parte 


The Six 


0 CLe 4. 


HEE. Cuaſes in Chanterv. 

ce it uuliderir found convenient, about the Yer 1596, to 
put upon ſome regular eſtabliſhment as Officers of the court; before 
which time they had not any fixed character. Accordingly in 
1596 Sir Thomas Egerton (afterwards Lord Elleſmere) then Lord 
Keeper of the Great Seal, and the Maſter of the Rolls, made an 
order, thut each of the Six Clerks ſhould be limited to eight Clerk; 
at the moſt (Which nuiaber was afterwards inereaſed, firſt to nine, 


2 and then to ten) to ſerve under him; and that each of them ſhould 


take an bath of office: but it does not appear, that any pro- 
viſion was then made as to what fees or portions of the fees pay- 
able by the Fiitors of me court were to be received o them: | 


(74 1 ? #1; 1549 0 72 (6 "F bt (6,75 298 2 $5 75 * 


The ſituation of the Six Clerk and of the Sworn Clerks: continued 
as eſtabliſhed by the above order until the ele venth year of the reign 
of King Charles I.; in which year the Six Clerks obtained Letters 
Patent of incorporation with various powers, and particularly with 
power to divide the ſuits among themſelves according to the Let- 
ters of the alphabet: but upon the 3d of December 1637 Sir 
Dudley Digges, then Maſter of the Rolls, conceiving the ſaid Let- 
ters Patent to be in the nature of a monopoly, cauſed a petition to 
be preſented to his Majeſty, who then claimed a right of nominat- 


ing to the offices of the Six Clerks; upon which petition it was 


referred by his Majeſty | in council to the Judges for their opinion 


touching the legality of the ſaid Letters Patent; and after much 


debate Wap EX walyed and not Sand unliſted on er 
that reign. Wet eee 

By a Parliamentary Ordinance, dated the 25th of Auguſt 1654. 
intitled © The juriſdiction of the High Court of Chancery limited, 
and proceedings there regulated“ it was among other things 


ordained, that from and after the 22d of October 1654 there ſhould 


be a certain number of attorneys of the Court of Chancery, not 
exceeding threeſcore, Who ſhould be nominated by the Maſter 
of the Rolls, and being approved by the Lords Commiſſioners 
ſhould be by them ſworn attorneys in the ſaid court; and ſhould 


receive the 35. 44, termly fee, formerly received by the Six Clerks; 
© © and that inſtead of Six Clerks there ſhould. be three Chicf Clerks, 
and no more; and ſuch three Clerks ſhould perform every thing, 


which the Six Clerks ought to have done, except intermeddling 1 in 


| any cauſe; as attorneys; - and. the Chief Clerks were to receive one 
- - +. ., moiety of the fees for copying; a and for all other matters contained 


110 gf 
in 
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|. l d erento ſo mhch of the fees ane the 
5 Ct ee eee i 


YEE; Lark 1 "VA? an 07 STEVIE} 4 

Tin nds: was oi acgount of the. aac of the 
Lords Commiſſioners of the Great Seal, (a) varied by — - 
ſo much as ſuppreſſed the Six Clerks, and ſubſtituted Three Chief 
Clerks in their room; but with that variation it was enforced; 


* was 9 for a . 


05 hes ah of March ae the 8 9 e being 


doubt ſince the expiration of the late Ordinance. amongſt the 
- Officers of the court in relation to what fees ſhould be received in 
the-ſeveral offices thereunto belonging, it was ordered, that all things 
as to the fees ſhould continue as they had been uſed for the two 
years laſt paſt; and reciting, that there had been much diſturbance 
and interruption in the proceedings of the Court, by. reaſon of the 
ſeveral claims and pretences of right, as well of thoſe, that were the 
Six Clerks before the ſaid Ordinance; and who upon the expiration 
thereof conceived themſelves to beemitted i into their former places, 


ceived themſelves Nill to remain attorneys of the Court, it was alſo 
ordered, that the ſaid Sixty Attorneys ſhould; have free liberty to 
proceed and manage the ſeyeral cauſes, wherein they were or ſhould 


acceſs to the records of the court and liberty to copy the ſame for 
their clients; and ſhould alſo receive back from the Seal all ſuch 
commiſnons, writs, and proceſs, as they ſhould make and put to 
ſeal for their reſpective clients, they paying for the ſeals thereof 
and acknowledging to have received 34. 4 d. as attorney, and to 
detain or be anſwerable for the ſame, as by law it ſhould be de- 


ie be N 
4 9 1 1 an 1 I 
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order. 1 however Gill ſubſiſting, * an order dated the 


: 
39 [ % 
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aud by another Parliamentary Ordinance in 16 56 the Ordinance of | 


then expired, an order was made by the Lords Commiſſioners of 
the Great Seal ; whereby, after reciting, that there had been a 


2s alſo of the Sixty lately ſworn and admitted Attorneys, who con- 


termined; the ſame having as well before as during the time of the 
Ordinance of regulation and ſince deen paid by the clients into their i 


al an . . the Hang dated the, 1 of July 1658, an 
injunction was granted on the ground of the laſt preceding 


be retained or employed; and for that purpoſe ſhould have free 


g 
| - 


ts un e 


r aftedtakingriotics of theorder oF the-it y 


a * 


| 


Fee March 1657 and of the order of injundtion therodn,/and<that ther 
e was a parliament ſitting, to which the parties, if they thought ft, 
L 


might apply, it was declared, that the ſaid orders and injunction he 

_ alſde; and that the parties be left to apply to the Parliament, 
or to take ſuch other eourſe, as they ſhould be adviſed. Accord. 
We ingly on the 4th' of March 1667 (before which time an order had 
been made by Lord Clarendon and the Maſter of the Rolls, dated 
the 18th of July 1666, and then ſubſiſting, though afterwards, by , 


ſubſequent order diſcharged, by · which the ſuits were directed to be 
divided among the Six Clerks according to che letters of the alpha. 


bet in the ſame manner as by the ſaid Letters Patent of King 
Charles I.) leave was given by the Houſe of Commons to bring in 
a bill to regulate the Six Clerks Office; and a bill was brought 
in, read a ſecond time and committed: hut it did not paſs the 
Houſe: the Parliament beiog ſoon afterwards prorogued ; iu conſe- 
quence of which diſputes ſtill ſubſiſted between the Six Clerks and 
the Sworn Glerks until June 1668; ere were _ towardy 
a x compromiſe. 19 F BRI 15 CH BRSDOTE SRL 
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By an order, dated the i 8th of Fic 1668; made by Sir Orlando 
Bridgman, then Lord Keeper, and Sir Hur born Grimſtone, Maſter 
of the Rollt, reciting, that for the better regulating the office of 
Six Clerks and for f. ling the Uiffererices lately ariſen between the 
Six Clerks and the undet-clerks of the ſaid office, in fuch manner 
as that the inconvemiences occaſioned by the [aid diſferences to the 
hindrance of the diſpatch of the buſineſs of the Court might be 
| avoided, it was ordained and decreed; that on or before the iſt of 
November next all the then preſent under-clerks of the ſaid office, 
who were then admitted to practiſe (except fue only, againſt 
whom there was Juſt cauſe of exception in the judgment of the 
Maſter of the Rolls) ſhould be admitted Clerks of the Court; 
and that as well they as every other perſon thereafter to be 
admitted to the place of an under-clerk in the ſaid office ſhould 
at or before the time of admiffion and entrance dupon that em- 
ploy ment take an oath (to the ſame effect as that preſcribed by the 
Order of 1596); and it was ordered, decreed and ordained, that 
upon the death or removal of any of the ſaid under clerks, ſo to be 
admitted and ſworn in each Six Clerk's” diviſiony no other perſon 
mould be admitted to practiſe in tlie place or places of him or 


them ſo dying or 0 the.qumber f. ould be reduced 
1 to 


* 


i ale derks in cach i Sin Clerk's diiiv; thee 0 


number” the undersclerks. ſhould. be e = bs court 
ſhould find it neceflary-to- igcreaſe- or abritlge. the ſame; and that 
Ihen d Tacancy mould happen after ſuch reducements, none 
mould be nominsted by the Six Clerks reſpecti vely, unleſs he and 
they had been educated in the Office, and had ſerved ſeven years 

at leaſt as a clerk under ſome of the Six Clerks or under-clerks, 


* ſnould / be of honeſt and civil behaviour, and otherwiſe ſitly 


qualified z and that no perſon upon any pretence whatſoever ſhould 


Ex | 
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be permittedito-praftiſe as under-clerk but only ſuck as ſhould be 


ſworn and admitted as aforeſaid; and that no under-clerk ſo to be 


{morn and admitted ſhould at any time or on any pretence what- 
ſoerer be deprived, ſuſpended, or in any wiſe hindered: from the 


exerciſe of his employment but by judgment or order of the Lord 
Chancellor, Lord Keeper, or Maſter of the Rolls, for the time 


being only; and that out of the fees payable by the clients 
the ſaid under-clerks reſpectively, to be ſworn and admitted as 


aforeſaid, ' ſhould receive, retain and keep, to their own uſe re- 


ſpecdively the ſeveral fees and allowances thereafter mentioned; 
and ſhould be accountable to the Six Clerks reſpectively for any 
buſineſs to be diſpatched in ſaid Office after the rates and pro- 


portions only thereinafter-ſet down, and not otherwiſe ; among. 


which fees to be accounted to the Six Clerks was 44. ger ſheet 


creed, that if any of the ſaid under-clerks for the time being 


aforeſaid or after his or their delivery out to his clients or 
any on his behalf any Writs, Commifhons, Exemplifications, or 
other proceſs, or of any copies of any Bills, Anſwers, or other 


of all copies of Bills, Anſwers, Pleas, Demurrers, Depoſitions, and 
other Records; and it was farther ordered, ordained and de- 


-after his or their receipt of any of the fees and ſums of money 


Pleadings, made, written or diſpatched in the ſaid Office, ſhould 


not duly account for and pay what belonged to every Six 
Clerk, to whom he was accountable, and ought to pay the ſame, 


delay or-congealment, every under-clerk ſo offending upon com- 
plaint and Proof thereof made before the Lord Chancellor, Lord 
Keeper, or Mater of the Rolls, ſhould, over and beſides ſuch 
remedy as the Six Clerks have legally for the ſame, undergo ſuch 


1 as the faid Lord Es Ve, for 15 time Nan 


ould judge meet. Wig s e 0. leans) 1 ul oil] 
e . NF JM e aud 


f 


according to the rates and proportions aforeſaid without any wilful | 


1 


Caſes in” ban: ; 


298: © And it was therefore alſo ordaĩned and deereed, that no Com- 
— miſſion, Writ or Proceſs, nor any copies of any Records, ſhould be 
The Si delivered out of the ſaid Office to any client, until firſt ſigned by 


erden the: Six Clerk, to whom the ſame did properly belong, or his de 
puty, or in their abſence by ſome other of the Six Clerks nat 

- towards the cauſe ; and that all Commiſſions, whereby any Depo- 
ſitions were taken and returned, which belonged to the Six Clerks 

to receive, ſhould be delivered to the Six Clerk, to whom the fame 

did properly belong, or his deputy, to be' ſafely kept, and not to 

\ be kept back or broken open by any of the under-clerks or other 
| perſon, till publication ſhould be paſſed; for which purpoſe each 

Six Clerk was thereby enjoined to have one or more deputy or 

_ deputies. to be conſtantly attendant in his ſaid Office in the abſence 


of the ſaid Six Clerks for Ggning Writs, gn. and he Com- 
miſſions. | 


| And it _ alſo es 3 that M1 Bills, Anſwers, and 
| other proceedings, relating to any cauſe commenced in that court 
ſince the iſt day of Michaeimas term then laſt, and then remaining 
unfiled, ſhould be filed with ſuch Six Clerk, to whom the ſame 
ſhould properly belong; and that the under- clerks reſpectively 
according to the proportions before mentioned ſhould duly ſatisfy 
and pay the Six Clerks reſpectively the fees due for the ſame as 
aforeſaid, in , caſe ſuch under-clerks reſpectively had received all 
the, fees for the ſame of their clients reſpectively ; and if not, then 
they ſhould give unto the Six Clerks reſpeQavely a note in writing 
under their hands of the name or names, place or places of abode, 
of fuch client or clients, who were in arrear for any fees due to 
, them, and the guantum of ſuch fees; to the end the Six Clerks 
reſpectively might take ſuch, courſe for the recovery thereof, as 
they ſhould be adviſed; and that for ſo much of ſuch fees the 
ſaid under-clerks ſhould be diſcharged and*acquitted for every 
farther demand from them ETA the lame. 


On the 20th. of March 1688 _ order was made reſpecking 
the admiſſion of the Sworn Clerks, and prohibiting any other 
perſon than the .Six Clerks and, ſworn -under-clerks and their 


clerks or ſervants from doing buſineſs f in the Office or having 
WIG acceſs to the Records. | | | 


RB On the 1 zth of W 1706 the reſolution of a committee 
: n of hs Houſe of . ro whom a 3 of the Six Clerk 
Fig 8 Fm | 


: * 


— in ehainttty. 


dyling e e the preſent Attorneys of the Court, and ating 
that the Sworn: Clerks had encroached upon their fees, had been 
referred; that the Six Clerks: had not made good their 4 wt 
was n to wy the e and the 3 was diſmiſſed. 


— 


By the Autun 4 & 5 4 Co 16, it was "PM Pr no copy, 
abſtract or tenor, of any Bill in Equity ſhould go with the Dedimus 
or Commiſſions for taking any defendant's anſwer; but in lieu 
thereof the Sworn Clerks ſhould take to their own uſe in all cauſes 


the whole term fees of 35. 4d. and the whole fee or 1 for all 


= WO _— by the ſaid Sworn Th - | 


On the 10 of Sele 1734 2 Commiſſion iſſued by order of 4 
the late King under the Great Seal, in conſequence of an addreſs. 


of Parliament to inquire into the 5 and duties of various Offices 
of Law and Equity; which Commiſſion was returned on the 11th 
of November 1734: and the Inqueſt found as to the Office of the Six 
Clerks the ſeveral particulars before ſtated, and the fees and duties of 
the Six Clerks and the Sworn Clerks ;. and particularly, that the 
Six Clerks were to be daily attendant in their reſpective offices in 


perſon or by deputy ; and that the Sworn Clerks were to attend the 


bearing of all cauſes, wherein they were concerned; and that they 


were the attorneys on the Equity fade, and. had a 3 to act as 


Solicltgrs of the Court, | 


On 9005 of f Moy I 785 the Six Clerks 3 FEWER by which 
it was agreed, that from the 1ſt day of Michaelmas Term next they 
would execute ſuch part of the buſineſs of the Office, as it ſhould 
be their duty to tranſact, in one common room in the Six Clerks" 
Office; and for the more regular and eſfectual diſpatch of the 


duſineſs one or more of the Six Clerks, as the buſineſs ſhould 
require, mould daily attend in ſuch manner as ſhould from time 


to time be agreed by them or the major part of them by writing 


3956 
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under their hands; and that every or any Six Clerk ſo attending 


ſhould not only enter and fign all fuch Bills, Anſwers, Replications, 


Proceedings, c. as ſhould belong to the execution of the buſineſs 
in his-own particular diviſion, but likewiſe ſuch as ſhould belong 


to the diviſions of the other Six Clerks, who ſhould be ahſent; 


| diſtinguiſhing, i in whoſe diviſion the ſame ſhould be filed; and 
mat all the *. and emoluments of the ſeveral diviſions i in the 


Oh; | | 1 ' Office, 


Office, Aaepr dhe kad aid profxrs ic reſpect . 
Clerk and Comptroller of the Hanaper, ſhould be equall: l 

divided 
_ affi6tis; cher; and chat they would not compound or give erg. 
dit to atty perſod' fer any fee or monte; which ſhould: become 
payable to them or any of them i in reſpect of the ſeveral diviſions 
of the faid office; but that the Six Clerk attending ſhould from 
tlie to time take all the fees and profit of all the ſix diviſions, ag 
they ſhobld become due, by his own hands; or the hands of fuch | 
perſon, as he ſhould from time to time — to receive the 


fame. 


By an ac dated the 29th of Jah TY 55 made by the Maſter 
of the Rolls, the ſaid 8 was approved, and ordered to be 
carried into execution. | | 


The Six Clerks i to act under this agreement and 
order would not accept the compoſition for their proportion of the 
fees; which they had uſually taken by agreement with the Sworn 
Clerks; and they refuſed to file the records, until they were paid 
their proportion of all the fees due to them, though ſuch fees had 
not been received by the Sworn Clerks, and though the uſual com- 
poſitions were tendered; and Mr. Sexoell, one of the Six Clerks, 
brought an action in the Petty Bag Office againſt Mr. Barker, 
one of the Sworn Clerks in his diviſion, for the amount of his fees; 
which was tried at Guilaball before Mr. Juſtice Buller on the jth 
of July 1787 ; and a verdict was found for the agg under the 


direction of che Judge. 


| In Michaclmas Term 1707 Mr. A ll, Another of the Sworn 
Clerks in Mr..Sewwel!'s diviſion, filed a bill, praying a diſcovery of 
| ſeveral matters charged by the bill, and that the compoſitions 
payable by the plaintiff might be eſtabliſhed and declared to 
remain undetermined; that the agreement between the defend- 
arits, the Six Clerks, might be ſet aſide ; with conſequential di- 
rections, that they might perform the buſineſs in their reſpecti 
diviſions only and by ſeparate deputies, c.; and that they might 


de directed to file the Records, c. without delay; that the plaintiff 


might have ſatisfaction for the loſs, he had ſuſtained by their 
delays, and an allowanos for his trouble in adviſing his clients in 


N as M — 1 
| that 
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4 defendants might be reſtrained by injunRtion from pro- 


ceeding at law that they might acoount with the plaintiff and 
Jedudt for all fees received from his clients ; and that it might be 


determined by the Court, what fees or A were due 
from him, and to whom, and when payable. 


To this bill the defendants put in a demurrer and an anſwer. 


0a the zd of ue 1788 the demurrer was argued before the Lord 


Chancellor, and allowed. The defendants obtained an order for 
diſſolving the injunction, unleſs cauſe. The plaintiff ſhewed ex- 


ceptions for cauſe; and the Maſter having reported the anſwer ſuſſi- 
cient, the plaintiff took exceptions to the report. The exceptions | 


+ were argued. before the Lord Chancellor on the 16th of January 
1789; when his Lordſhip. conſidering, that the exceptions applied 
to the ſame matters, to which the demurrers related, diſallowed 
the exceptions; and the injunction thereupon became of courſe 
difſolved. The plaintiff appealed to the Houſe of Lords from the 


orders of the 3d .of July 1788 and the 16th of Famuary 1789; 
and both the ſaid gallen were affirmed. 


In Hilary Term 1797 Mr. Sewell commenced an action upon 
the law fide of the court againſt Mr. Hill for the recovery of fees 
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alledged to be due. On the laſt day of N lary Term Mr. Hill | 


moved for an injunction. The Lord Chancellor made no order; 
but declared, that the plaintiff in the action ſhould apply to the 
Maſter of the Rolls for recovery of the ſaid fees in a ſummary Way 
upon which the petition was preſented.” 


4 


The Maſter of the Rolls deſiring, that the petition ſhould be ſet 
down before the Lord Chancellor, it was accordingly argued at 
Lincoln's-Tan-Hall upon the 22d of January by the Solicitor 
General and Mr. Campbell in ſupport of the petition and Mr. 
Mangfield and Mr. Strafford againſt it. 


_ ZardCxancertior—Tt is not for us to enter into ſo ample a 
field, as is mow (a) ſuggeſted. We are not fitting now to form 
a regulation. We are not inquiring, guid optimum ; but, quid 
Jatutum. Our only buſineſs is to give an expoſition to an Order 


Feb. Sch. 


85 the Court. Whether that or any other order 1s liable to be 


4a Mr. Barker had addreſſed the Court on behalf of the Sworn Clerks, aud was | 


anſwered by Mr. Sewell, 
Vor. III. | N | cnn 


—— chamety. 


— che prudence or amplitude of it ebe a queſtion, 
but: we are called upon to declare, what right is given by the 
order cif 1 668 to the SN Clerk. It was put upon that ground by 
the Sizry” Clerks; and I am happy to gk — it is en the 
CY ſhould . the Coutt. | 


Tbssgb 1b rl Je between offcer and officer 1 is not fi, that 
| it ſhout! come to be an inquiry any where elſe than i in the court, 
nor in an other ſhape than as a queſtion before 'a domeſtic tri. 
bunal, Ido not heſitate to declare in limine, that 1 do not differ 
from the expoſition given to the Order in the courts of law: but ! 
ſnould not feel myſelf” boutd by thoſe” decifions as poſitive au- 
thorities; as it could not be diſcuſſed fo WY nor with ſo ** 
ane of aer as | in this court. 3 > 


* * 
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The Order was ms to Heats Mer that had for a long 
time ſubliſted between the Six Clerks and the Sixty Clerks, and to 
frame a regulation proſpective as to. their reſpective rights; and as 
to the immediate cauſe of diſpute; that forced itſelf upon the 
notice of the Court, to provide juſtly upon the rights of the 
| parties with regard to, the paſt. In that reſpect it is retro- 
ſpective. The retrolpett is not very long. To underſtand 
the ſcope and effect of that Order I have examined with ſome 
attention: hip do not know, that have ſeen all upon the ſubject: 
but I think, I have ſeen enough to ſatisfy my.own mind, that the 
opinion, I am about to ſtate, is well founded. As to the hiſtory 
of the Court I am much indebted to the caſe, that Mr. ll pre- 
pared. for the Houſe of Lords, The Six Clerks appear to have 
been from the higheſt (a) antiquity the ſworn officers of the Great 
Seal and likewiſe of the Court of Chancery. They were with 
regard to the other clerks; that came afterwards, the only officers 
upon the eſtabliſhment of the court. That is perfectly clear from 
the courſe of the orders made by Lord Elle eſmere, and more ſo from 
thoſe by Lord Coventry. F believe, ir is e ſtated by Mr. 
extend 1 — the ordinary juriſdiction in oy reign 0 Queen 
Elizabeth: 1 rather take it a little earlier,. from, the time of Sir 
Thomas More. When the buſineſs increaſed, it naturally hap- 
pened, that recourſe was to be had to thoſe officers and to thoſe 


(a Theix, number was s ſettled by an Ordinance made forthe regulation: of 'the Coortin 
the 12th year of King Richard 2; in whoſe reign the writ of 18 originated. 


2 40 forms, 


. 0 ; 


ſorme; Int were eſtabliſhed ; and of neceſũty it came about, that 


the Six Glerks from the nature of their office: were the attorneys of 


the parties, icharged with their buſineſs.” As the buſineſs increaſed; 


they couſÞnot:manage it themſelves: they were | obliged to get'.a 
aumber Uf perſons to aſſiſt them. That number was optional; 


ad the fervice voluntary. In proceſs of time it wWas limited. 
The Court then came to take notice of them, limited the number; 


and youhger'elerks weré taken in ultra the number. This way 


the condition of the office during the reigns of Ekvabert and 
Jumet and down to the time of Lord Coventry. | I have no doubt, 


in the our ſe f 50, 60, or 70, years, the burthen increaſing, and 
being managed by the Six Clerks, the only fworn'officers, it is 


moſt kel in conjecture, that, the perſous employed under them 


exerciſing great attention, and their ofhees being very lucrative, 
ey would relax à little of their attendance,” and repoſe much 
upon thoſe employed under them. It 48 quite certain; that the 
office of Six Clerk became very valuable in Lord Cpα s time. 
It appears. from a whimſical. anecdote in Lord Clalrudbn's Hiſtory. 
When Sir Naliur Cæſur was Maſter of the Rolls, à SN Clerk was 


forced upon him; who had deſtined thut office as 4 proviſion for a 


ſon. The price given (they were very imipropefly {9d then) 
was Goo: 4 monſtrous ſum at that time. It Was therefore very 
valuable, and probably an office of very” conſidrabſe ehſerat the 
ſame time. The Clerks in Court, as they are now called, the 
Under⸗Clerks as they were always called at that period, having 
by degrees the real and effective management of the buſineſs, and 
no fees being eſtabliſhed to them gud ſuch, all being paid to the 
Six Clerks, the profits of the under-clerks increaſing neceſſarily. 
and very properly; they deſired to acquire a' permanent eſtabliſh- 
ment, I will ſtate the progreſs of that. Iu 1653 a propoſition 
was made by what was called the Parliament, which would have 
been the complete deſtruction of the Courts both of Law and 
Equity pf this country, It was a vague, wild, and abſurd, pro- 
poſition of reform. Some of the great men tried to ſtem ithik 
torrent, not with much effect at that time: but luckily that Par 
lament diſſolved itſelf. Some of theſe ideas of reform had taten 


{ſtrong hold of the minds of ſome petſons, and producet the, Ordi | 


nance by Cromwell to regulate the, Court, of Chancery. Iixontains 
three articles: Firſt, that, infiead of, the Six Clerks/and: che Under- 


Clerks, out of the number of the ſe. in the habit of prastiſing a cer- 


"ul number, to the amount oh * ſhould he ante by che 
10 LA Maſter 


o 
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_ 2798. Maſter of the Rolls, and being approved by the Commiſſioners of 
N the Great Seal ſhould be adinitted Attorneys of the Court, The 


Ex 
The Six 
TEARs. 


torneys ſo ſworn and admitted, who were to manage the cauſes, 
The third artiele reſpects the filing of the proceedings, and the 
practicable, ſome abſurd; ſome not unuſeful. When this Ordinance 
was publiſhed, it was intimated to the Commiſſioners of the Great 
Seal; who were Whitelock, Widdrington, and Lenthall, the Maſter 


ception was, that as to the firſt three articles, to which they took 


violent upon it, kept his ſeat, and ſubmitted. The next Parlia- 
ment gave a temporary confirmation to this Ordinance, It continued 


Caſes in Chancery. 


next article is, that the/Six.Clerks ſhould be aboliſhed, and three 
Chief Clerk appointed to have the ſuperiatendance of the At- 


of the Rolls. They reſiſted it; and took exceptions. The firſt 
exception was to the three firſt articles; and they ſtate, that they 
are called upon againſt their conſcienees to deprive perſons of their 
freehold againſt Magna Charta and the laws of the country, and 

deſire to have the advice of the Judges. The effect of their ex- 


that broad ground, that it was to deprive men of their freehold, 
Oe, the Council proceeded, upon that; and they immediately de- 
parted from it, and proceeded to the nomination of Six Clerks. 
With that alteration only they directed a letter to the Commiſ- 
ſioners of the Great Seal, requiring them to execute and pay 
obedience to the Order. The reſult was, that two of them, Mbite- 
lock and Widurington, reſigned the office, refuſing to execute it 
as. contrary to their duty and conſcience. I bitelacl's Memorial 
has the whole account of it. Leniball, who had been the moſt 


for a year; and then expired by time. Then the diſſenſions 
began again. The Six Clerks inſiſted (for they had not been 
ſuppreſſed) that they had the fole care of filing the Records and 
managing the-proceſs ; and that the attorneys put in were under- 
clerks ;- and they would not permit them to have acceſs to the 
office. ' This produced the order of March: 1657 by the then 
Lords Commiſſioners, reciting the controverſy between the Six 
Clerks and thoſe, who had been lately ſworn in and admitted At- 
torneys. The order was proviſional ; that they ſhould continue 


to aQ, as they had done, until ſome regulation ſhould be made by 
Parliament. Immediately upon this Order, it appears, the Six 


Clerks had inſiſted upon their right at law,” and refuſed to comply 


with the Order; which produced an injunction founded upon that 
Order, aud ſtopping them at law. In 1658-9 that commiſſion 
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of che Grokt Beal was altered, and Wihiteloeb: dus reſtored; aud 
in the bert month, about three weeks afterwards, he taking the 
lead, and Lenthab ſubinitting; that Otder was fer aſide; and the 
iojunftion f6unided'upon/ it was diſſolved, with this ſort of pre- 
facey that de Furlin ment was-then fitting, and the matter might 
be ſubjrete 0 parliamentary regulation. That left the thing 


with all che, ctintention likely0 ariſe. That I which | 


did not it bodkgy had other * to think of. 

gart We 20047 2g: et en 601401 ul 2.44245; , 
Thus it reſted till de Meknes b aun @ ey cebBen ue | 

change wok place. By the Ordety of Lord Clarendon and Sir Har- 

bottle Gringftbne it is very clear, they had taken up the caſe of the 

Six -Glenks with. great zeal, perhaps raſfily. They reduced the 


Ctvkks. 


SixtyGlerks co: be confidered only as urider-derks to them. In A 


the cour ſe: of Lord Clarenadbon s Orders you will find the Coiitt! in 


tde firſt Orders that were made, going out of their way to mark 


the re- eſtabliſnimbnt of the Six Clerks to tlie ſituation, they were 
in in Lord Cywentrys time, and the depreſſion of the Sixty Clerks; 
declariug, that the Six Clerks;: who are the proper and only 
Officers of the Coutt, are to tnanage tlie buſineſu, and to inform 
themſelves of their clients dauſes, and give at account thereof 
to the Court as attorneys in all other courts da, and not leave the 
care and knowledge thereof upon their under-clerks: The bu- 
ſineſs was put directly in the ſine way, as it was in the time of 
Lord Coventry. The Six Clerks were to carry on the whole 
buſineſs. That Was not adapted to the buſtneſs of the Court at that 
time. It could not reſt here. The bias had gone too much in 
favor of the Six Clerks. The ſtruggle tended to perplex all 
parties acting in the Court. The Six Clerks muſt have found it 
impoſſible to manage the whole buſineſs, to be the Attorneys of 
the Court. It became perfectly neceſſary to make another re- 
Sulation, Wes ſee in the order of 1668 the confuſed ſtate of 
the buſineſs : in ſote parts of the Office the Records were filed 
and arranged: in others they wefe not: the Six Clerks * not 
letting the others into the Office; and the confidetice of” the” 
cleats; being in the undet-clerks. Both” parties became dire of 
tg W e e e ee W Was made to ſettle? it. 
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lere z anch the ehsracker, they ſhould' br,” | Therefore to give © 


4 permanent eſtabliſhment to the Sixty Cletks'they were t6 hade 
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e.eftabliwent-of their ow. An arrangement of the: ae 
neceſſary, The Six Clerks gave up u part; andthe fees were 
made pay able to the Sixty Clerk; out of which an'aliquet Part wag 
to be given by him to the Six Clerk. Without doubt | antienily 
they were to be paid to the Six Clerks; out of Which they were 
to pay he Sixty -Qlerks. .; Having ſettled the proportion of the feet, 
the Order provides for the payment of the fees; and it as directed, 
that the Six Clerk ſhall receive from the undertelerk his fee under 
two terms: firſt, upon the receipt of the money: ſecondly, upon 
the delivery, of the copy of the Bill or other article. Theſe are 
perfectly adapted to perfectly diſtinct circumſtances, into which 
the. caſe might naturally fall. When a copy is beſpoke, the fee 
ought to be depoſited. It is ſo at law, We know. If the fee is 
received therefore, as ſoon as received, the proportion was to be 


paid over to the Six Clexk. But it was in the judgment of the 


Sixty Clerk, Who managed the; buſineſs and knew the client, 


whether he wauld require the fee to be depoſited, or not. He 


could enforce payment by not giving out the copy. The re- 
gulation therefore was attended according to the practice at that 
time with no injury to the Sixty Clerks; and I have no doubt, 
they were perfectly well ſatisſied. It is quite impoſſible, that 
any order can be an order to give credit. The perſon to receive 
muſt have a right to receive. Credit depends upon judgment, 
confidence and diſcretion, It would be very uſeful for the public, 
that little credit ſhould be given upon articles of law. The Six 
-Clerks had no communication with the clients. They could not 
have the opportunity of judging. If the Sixty Clerk gave credit, 
he might ſay to ichen, <1 e in ur 85 with 58 
Six a e 2.8 5 


As to the. 1 part of 13 Aer it is very ſtrange, that it 
ſhould be thouglit enough to tell the Six Clerk, who the client 
was. The fee is one entire fee. With regard to the confuſion 
of the laſt year preceding the date of the Order, it was neceſſary 
to make ſome proviſion retroſpective. It was confined to that 
period. During that period the Six Clerks were entitled to the 


fees. They had conſented to an abatement of their fees in future; 


and accordingly the Order fixes that for the future: but this con- 


ſent is not retroactive. He was entitled to the full fee for that 


period. Therefore the regulation was, if the Sixty Clerk has re- 


ceived the fee from the client, let him Pay. it over to FIRE, Six 


e 4 55 Clerk: 


_ n che e 80 
Gene ip net, let him give a note of the petſon, 3 Jak 1798. 


not to him, but to the Six Clerk, chat he may take ſuch Kab nn 
as he thinks Rt. But that does not at all regard the prospects he, Sux 
 regulation,®" I dare Tay,” it has, and will agaln happen,” when _ 
this fubſides, that the buſineſs wilt be carried on with great con- 
 fdence; It is impoſlible to lay, the Six Clerk ſhall be obliged to 
uke his chance of - the ſolvency of the perſon. The more the 
qual buli of the Coutt is done in ready money, the more be- 
neficial it will be to all parties. As to what cannot be ſo done, 
it will regulate itſelf. The ſituation of the Six Clerks, the courſe 
of the buſiteſs, does not perhaps enable them to take a ſtrict, 
accurate, account. The Mgr _ per ebe e 
ine a oy AI ee ef 54; inn 26t 55; 
1 eat t nn Ä yo} 6511936907 
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7 | Moſteriof, the Rolls—In ebenes of t ell PRs 0 
Lord Chancellor theſe two petitions were preſented to me. It was 
natural for me to with, they ſhould be fet down before his Lord- 
ſhip... I have only to return my thanks for the manner, in which 


"PARKINSON v. INGRAM. | We WD 
| Lord Chan- 
 cellorothand © 
E gelber General WEAY 1 Mr. Manley ſhould be com- c 8. 
mitted for a contempt of the Court in not — to be 55 1 
{ L511 + 0 $98 | | | © - Lordſhip and 
examined 288855 the Oo. LTC 
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By 1 e IPs in this cauſe. it was referied to the Miſter” 24 218 Feb. 


to take an account, with the uſual directions. The Maſter deſiring 4 -_ . 
to examine Mr. Manley, who was not a party in the cauſe, as à cree the Maf- 


witneſs, i it was objected, that the examination of witneſſes after mine vil. 


mine wit- 


25 well as before a deeree ought to be before the Examiner; the br 


. ought not to 


Maſter having noduch. power. The objection was taken upon 40 ſo by bis 


clerk: the 


an order made by Lord Clarendon on the 27th of February 1667 ; fame /alpans = 


* #' f iſ e do 
reciting, that the Maſters for the eaſe of the Court upon references beings 1 


to them have of late been armed with Comwiſſions to examine gore the 


Examiner; ; 


which is the ſame as a - ſubfarna to anſwer ; but 11 label ex reſſes the purpoſe ; upon an examination in 
dhe cel e yy of the writ — char it i» to teſtify, 


„ 1 8 witneſſes: 


©. 


TCaſes ain Chanerry. 
Vitgeſſen and, Peper Ja direct Commiſſions. 30 the country; and 
that ſuch. ex winationg Arg in danger of being loſt; and it is ny 
koown, Where: they are tg be found upog dhe desth of the Maſter 
and. direQtung, that for the future nn hall be n 
befors hs Madssaales o dm. „ ent n 1% „ 
„ ride md: eat 349) ie 0 | N ben icli Mars: 
=” The object of the mptign $93 ol 80 have ha, apinion of the 
Senkt, whether the examipation ſhould be before e — or 
the Examiners... UO n Huch ali 


r 
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x Sebiciranirerak: and Mr. Richards in 8 72 wh: "motion, —. 
According ta the conſtant practice the examination of witneſſes 
after the decree is before the Maſter; who never ſettles the inter- 
rogatories for an examination before the Examiner but by ſpecial 
order, in conſequence of leadiag intertogatories having been before 
prepared, or as to ſome matter, that has been examined to 
previous to the hearing. Phe examination by the Maſter's. clerk 
is certainly an abuſe; | Where it is not in town; the Maſter cannot 
iſſue a commiſſion: but he certifies; that à commiſſion is neceſſary: 
then an application is made to the Court; and it is iſſued by the 
Six, Clerks, returned to them, and copied and: filed. If the practice 
was not conſidered very clear, this objection would have been 
often made. There can be no check before the Examiner as to 
matter impertinent to that, upon which. the Maſter wiſhes. to. be 
ſatisfied. Beſides, how is the Examiner to know, at what time to 
publiſh the examination? There is no rule to, publiſh after the 
bearing. There muſt have been ſome ſubſequent order different 


| 2 | 1 from that 4 Lord Clarendan. By an Order made the 23d of Jun: 
4 Janes a. it is ordered, that for the future no Maſter in Chan- 


cery ſhall receive the depoſition of any. witneſs ready drawn; and 
no clerk of a Maſter ſhall preſume to examine any witneſs in any 
© cauſe depending before any; Maſter:// but every Maſter himſelf 
chall examine all witneſſes to every«item oflany interrogatory to be 
taken before him. In the Table of Fees allowed by Lord Hird- 
ꝛuicle there is a fee for Office. copies upon examinations before the 
Maſter: but in a very old Table of Fees there is no ſuch charge. 
The Examiner made an attempt b Lord N * to revive 
. Toes Is ny ant 6 failed). 4 


. 2 
bad „ 


— 


: Mons a Mei „ L and Mr. Tou contra. ;— Where 
there is is a conſent to take the aten before the Maſter, that 


cur es 


n in a 


eures the obje@tion, and gives the Maſter juriſdiction: but where 
that is not he caſe, the regular courſe is, that the Maſter is to 
ſettle interrogatories, and the parties are to go betore the Examiner. 
If it is in the country, the depoſitions taken are ſent up to and 
filed by the Six Clerks ;: where they are upon record, if an indict- 


ment for "perjury is neceſſary. It is impoſſible to ſupport an in- 
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ditment for perjury upon a depoſition before the Maſter. The 


Maſter may direct ſuch points, as he wiſhes, to be examined to; 


but does not ſettle interrogatories as to a witneſs ; as he does, 


where a party is examined upon interrogatories. How can 
an unwilling witneſs be brought before the Maſter ? There is a 

ſubpana to bring him before the Examiner. Is there any right 
to bring a ſtranger. before the Maſter ? What is the Maſter's war- 
rant to him? There is no inſtance of a /ubþna for that purpoſe. 
How are you to bring him into contempt? Several of the 
Maſters conceive, they have no power to examine. 


Lord CHANCELLOR.—l am ſurpriſed, that this is a matter of 
doubt. The only object of my attention firſt was to find out, if 
there was a ſettled practice. If there was, I ſhould have adhered 
to it, and endeavoured to make ſome ſort of regulation and 
reform ; which, Mr. Dickins informs me, Lord Thurlow in- 


tended, being diflatisfied with the conduct of the Examiners : but 


he made no order, and gave no opinion. I ſhould not wiſh 
to diſturb" the practice, as it prevails ; which I underftand to 
be, that the examination ſhall be before the Maſter : but if I was 
to decide it, there is no doubt, the examination ſhould be before 


the Maſter in all caſes, where the examination is to be in town, - 


as to all matters, that are to be examined in the Maſter's office. 
Where they are in town, and the examination is to be for the 
information of the Mafter, it is abſurd to turn them over to 
the Examiner. Upon my own obſervation the depoſitions are 
abominably taken in the Examiner's Office. I have again and 
again obſerved it. I ſpoke to the Maſter of the Rolls upon it. 
The mode of taking depoſitions there tends to perplex the evidence, 
and creates great expence, making the witneſs negative one after 


the other all the circumſtances of che Interrogajory, of Os he 
knows nothing. BE: 


| Pb the Order in the reign of King Jane it is — . 
it was then the practice for the Maſter to examine. It proceeds 
e upon the ſuppoſition, that it was then the courſe of the 
Vor. II. 7 Net Court | 
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Court n examine upon matters-depending in 1; 
office. Upon all the recolleQion, I have, upon ſpecial matters to 
be examined before the Maſter, not only the parties, but the wit. 
neſſes, are to be examined by the Maſter. - It is very competent 
to the Maſter from the reſpe@ due to him: but it is very irregular 
to leave it to the clerk, and perfectly contrary to that order in the 


reign of King James .; which cannot leave a doubt as to tbe 
practice then; for that was to regulate it. The principal object of 


Lord Clarendon's Order ſeems to have been to fettle the queſtion 


between the Maſters and the Six Clerks ; which I take to have been 
the principal diſpute at that time. The other part was but in- 
cidental. As to the objection, if the witheſs refuſes to attend, 2 
in all caſes, where witneſſes refuſe to attend or to anſwer, or 
miſbehave themſelves, the authority of the Court muſt interpoſe. 
As to the indictment for perjury, ON the Maſter has authority 
to'adminiſter an oath. | 


I will direct an inquity to be made of the * generally, 


I believe, great inconvenience will ariſe in many caſes, if the 


Maſter may not exerciſe the authority of examining. He 


is frequently much more proper; particularly in matters of 


account before him. He is much more acquainted with the cauſe. 
The examination will be much ſhorter and more pointed. How 
little does he go towards the examination merely by ſettling the 
interrogatories, if he does not know what anſwer is made! 


Lord Crianctiudrs-l find by every perſon, I have talked to 


on this ſubject, it is quite ſettled, that the Maſter, whenever any 


ſubje& occurs, in which he wiſhes: to have the examination of 
a witneſs, takes the examination of the witneſs; and that there is 


Moſler of the Roll. From the conſequence of this motion 1 
have taken all the pains, I could, to trace the practice of the Court 
as to the examination of nee after A decree. 


- When the office of Examiner became firſt eſtabliſhed, 1s not 


| quite clear: but as to examinations before a decree there muſt have 


been either ſworn officers of the Court, whoſe. duty it was to 


examine, or there muſt have been a ſpecial authority either to the 


eſter vs ome others to examine, It was not incident to the 


\;- Maſters 


\ 


: 


| Maſter's 2 to examine {previoully co 4 decree. The offer of 1 7 

Examiner is Very antient; and undeubtedly they are the perſons, „e, 9 
who ought to examine all witneſſes except ſuch in the country, - "0 

whom the Court gives an expreſs authority to examine. The 
Maſters have been in the habit of examining after a decree: but 5 
there was an” expreſs authority by the decree, I apprehend, that 
the Maſter was to be armed with a Commiſſion to examine wit- 
' nefſes, and t direct the ſame into the country, if he thinks fit ; 

and it was not of courſe: but regularly the Examiner was to 

examine ſuch witneſſes, as the Maſter thought neceflary; unleſs 

the Maſter” certified, ' that a Commiſſion was neceſſary. Lord 
Clarendon thinking this an improper inſertion in the decree made 

the Order of the 27th February 1467; the recital of which cer- 

tainly ſhews, that a preference ought to be given to the Examiner 

on account of the regular mode of preſerving the examinations. 

Notwithſtanding that Order it appears, by the Order in the time of 

King James, they had begun again to examine in the Maſter's 

office. It aroſe from the Court's not continuing to obſerve that 

Order. I have found three decrees in the time of King Fames 2, 

in which that direction, that the Maſter is to be armed with a Com- 

miſſion to examine, Oc, is inſerted. 'T believe, it was always The decrees 

inſerted, if deſired ; as it conſtantly is in the Court of Exc 19 toe mr 

Mr. Dictins has furniſhed me with a decree in the reign of King 2 that 

William 3, in which the only difference is, that the Maſter is to be «bs nepatry 

at liberty to examine witneſſes. No other deerees are to be — Sew: 

found : but the conſtant practice is for the Maſters to examine, dg wit- 


where they ſee fit, and if they ſee cauſe to direct a commiſſion to powereo 
the country, they do not direct it; but they certify, that it is 10 the coun- 
neceſſary. Then aroſe the diſpute, whether thoſe depoſitions 3 
taken in the country ſhould go into the Maſter's Office, or be pr col 
filed in the Six Clerk's Office ; and it was determined by the 12 — 
Court, and the conſtant practice is, that they ſhall be kept in the cauſe for a 

latter. As to the depoſitions taken before the Maſters in W nay — | 
'Oltices, they habit is to keep chem there. e . 

| | be certifies, | 

The Wetton 3 18, whether this cotiftant eee 1 not „tada; . ; and 


eilends, that the Court did give them authority: I ſhould be gr 


ſorry to ſay, that againſt a ſtrict Order it was done by the Maſters hg? 


without ever receiving the apptobation or ſanctieti of the Court. bir 3 


J have looked into the book, which Mr. Deaves has made of ſuch _ _ | 
1 of practice with regard to petitions and motions, as he Maſters are 
K kept in their 
{ | W offices. 


1798.” 


Pakkixsom 
. 
Tamar! 


Caſes in Chancery. 


thought worth the conſideration of the Court and worthy of 


being preſerved. It contains innumerable orders for the ſupprec- 
ſion of depoſitions of witneſſes before the Maſter, for the examin. 
ation of defendants to be examined before the | Maſter, for the 
examination of witneſſes after the examinations have been ſeen, 
In Shepherd v. Collyer in 1744 (after Mr. Deaves himſelf became 


an officer) the Maſter of the Rolls denied a petition for the 


purpoſe laſt mentioned; and it is ſtated, that though in depoſi- 


tions taken before the Maſter no publication paſſes, the Court 


ought to be cautious, how they permit one party to go into evi- 
dence, after they have ſeen the depoſitions: but it was afterwarg; 
ordered by the Lord Chancellor, as to what is ſpecified in the 


order, on account of the nature of the evidence, being merely a 


fact. It is too much therefore to infer, that the Court has not 
ſanctioned it; and the Maſters muſt be ſuppoſed armed with 
this power. Therefore I concur with the Lord Chancellor, that 


the Maſter, if he thinks fit, may examine witneſſes after a decree, 


At the ſame time the practice to examine before the Maſter's ck 


can never be proper, 


4 1 WF wen ſaid, that no /ubpena ever iſſued for an examination 
before the Maſter : but that is a miſtake. It is by the ſame /ub- 
pana as to come before the Examiner: but it is oddly expreſſed. 
It is not to.appear before the. Maſter or the Examiner ; but it is 
the ſame as the /ubpena to anſwer a bill: commanding the wit- 
neſs perſonally to be and appear in Chancery to anſwer concern- 
ing thoſe things, which, ſhall be then and there objected to him, 


and do further and receive what the Court ſhall have conſidered 
in that behalf: but the label e what is the r 


( £ 


| Conſiderable doubt having been expreſſed. at the bar, as to this 


ſubpæna, the Lord Chancellor a few days afterwards ſaid, he had 


ſent to the /ubpzna Office; and there is no other ſubpana than 
that ſtated by the Mafeer of the Rolls; the label giving notice, 


that it is to teſtify, where the examination is in town: but where 


it is in the country, the body of the e, expreſſes, that it is 


to give teſtimony. 


| 8 this deciſion Mr. Manly v went x befor the Maſter. 


V 


due in Chancery. 
MATCAWICK „ cock. | 

ov ens Marenwtce by his will, dated the gth of March 1791, 
after certain legacies,” gave, deviſed and bequeathed, to Jobn 
Cock and two other perſons, their heirs, executors and adminiſtra- 
tors, all his freehold, copyhold and leaſehold, meſſuages or tene- 
ments, farms, lands, hereditaments'and premiſes, and all his houſe- 
hold goods, houſehold ſtuff, furniture, ready money, money in 
the funde, ſecurities for money, and all other his perſonal eftate, ; 
"upon truſt} that they ſhould receive the rents, intereſt, dividends, 


proceeds and profits, of his real and perſonal eſtate, and from time 


i time and at all times pay, apply and diſpoſe of, ſuch rents, in- 
tereſt, Nen as might ariſe from ſuch parts of his real and perſonal 
eſtates as might remain after payment of his legacies and of his 
debts and funeral expences, and the expence of proving his will, 
(which he willed ſhould be paid out of his perſonal eſtate) in 
manner following: then after giving a ſpecific legacy of ſtock 


Teſtator di- 
reed his 
children ge- 
nerally to be 
maintained 
during the 
life of his 
wife, but diſ- 
tributed his 
property af- 
ter her death 
in words, 
which would 
not compriſe 
aſter-born 
ſons : they 
were held en- 
titled to the 
former 


viſion, 


to the ſeparate uſe of his fiſter Mary Taylor for life, and after her 


deceaſe to her ſon James Taylor, his executors, Irc. to be'tranſ- 
ferred to him at twenty-one, as to the rents of his ſaid real eſtates, 
and the intereſt, dividends, proceeds and profits, of the remainder 
of his faid perſonal eftate, in truſt to pay, apply and diſpoſe of, 
the ſame unto and for the maintenance of his beloved wife Ann, 
and the maintenance and education and bringing up of his chil- 
dren, in ſuch manner, parts and proportions as his ſaid truſtees 
ſhould think moſt eligible and beneficial, until the deceaſe of his 
ſaid wife. The teſtator then directed his truſtees with all cou- 
venient ſpeed to fell a particular eſtate, and to inveſt the produce 
of the ſale in the public funds; and the dividends or "intereſt 
thereof from time to time to pay, apply and diſpoſe of, in the 
manner and for the purpoſes laſt before mentioned; and he em- 
powered his- truſtees to ſell out or diſpoſe of any reaſonable parts, 


as to them ſhould ſeem eligible and proper, of his faid moneys in 


the public funds as a premium to place out his ſon Thomas Match- 


wick as 4 clerk or apprentice, or for the advancement or pro- 


motion of either of his daughters, whenever and at fuch times 


as might be thought neceſſary and proper; and he directed, 


that his wife ſhould not have any one or more of her relations 


to board with her; and that his truſtees ſhould and might in ſuch - 


caſe, or if his wife ſhould marry again, withhold from and refule 
Vor- III. 7 2 


to 1 


0 


. 
908. 


Mron- 


Cute en "Chaney, 


to pay her all or any part or parts of the ſaid rents, Were dn. 


— mdencqd«s, proceeds and profits, and diſpoſe of the ſame wholly to 


Wer. the maintenance and education of his children (they being in the 


Cock. 


event of ſuch marriage of his wife guided by che prudence ot 
imprudenoe of her choice) ; and immediately aſter che. deceaſe of 


- his wife in truſt, that his truſtees, | their heirs, executors, U,. 
ſhauld convey unto his ſaid ſon Thomas: Matchwick, his heirs and 


©,  affigns:for ever, or according to the tenure a meſſuage and lang, 


| at Elfead; it. being his wall that ſuch eſtate, ſhould, remain-in his 


family; and. in truſt, that his truſtees, their executors, Ac. ſhould 
immediately after the deceaſe of his wife aſſign, transfer, pay and 
deliver over, unto each and every of his daughters, which might 


be then living, the ſum of 1000“. clear, unleſs they or either of 


them ſhould have before that time had any advancement or por- 
tion given to her or them by virtue of the power before reſerved 
to his ſaid truſtees for that purpoſe, and ia ſuch caſe then only 
ſo much as would make the portion or fortune of either of his 
daughters 1000 l. only and in truſt, that his ſaid truſtees, their 
executors, c. ſhould at ſuch time laſt aforeſaid aſſign and deliver 
unto all his ſaid children Teverally. and reſpectively all his houſe- 


hold goods, furniture, plate, linen, china and books, ſhe his ſaid 


wife being permitted to have the uſe thereof, and alſo to aflign, 
eee pay and deliver unto, his ſaid ſon, his executors and ad- 
miniſtrators, all the reſt of bis property: but nevertheleſs in ſuch 


0 laſt- mentioned reſpects regarding the minority of the ſaid children, 


and not inveſting them with any ſuch property till the full age of 


twenty - one; and he appointed the ſaid truſtees his executors. 


The teſtator died in 1795; leaving his widow, and five 
children ; of whom three, vis. Thomas, Cornelia, and Sarah, were 
living at the time of making the will; and two ſons, vis. James 
and William were born after that time. The teſtator had another 


daughter, Sephia, living at the time of e bis will: but ſhe 
died 1 In his * 8 . | 


The bill was filed on behalf of the infant daughters, Cornelis 
and Sarah, to have the will eſtabliſhed and the truſts thereof car- 
ried into execution; and the queſtion was, whether the defend- 
ants James and William Matchwick, the children born after the 
date of the will, could have the benefit of the proviſion for the 
maintenance and <ducation af the teſtator's children during fo 
„ * | et 5 * 


e hn 


nie of bis 9 the defendant Ann Matchwick ; or whether the 
children living at the date of the will were e exclſrely entitled to 
that proviſion ? | 3 £30 2 


- #'% 3. 


ve of ine Rolle.——te * wy clear, ehit if the teſtator has 
really forgot; that he may have other children, and has upon the 
face of the will given to thoſe living at that time, and omits thoſe 


85 . 


er 


I 798. 


— 


Mren- 
ler 
. 


to be born in future, itis impoffible to ſupply that defect, and to 


give them any proviſion, however the Court may with it: but 
by the "certificate in a caſe before Lord Mangel the Court of 
King's Bench has gone a vaſt way towards it; holding an after- 
born child entitled, though he was not in contemplation. This 


teſtatotz bound by every obligation to provide for his children, 


uſes words, which, unleſs controlled by ſubſequent words; would 
be ſufficient to comprehend them all. Then comes a power to 


the truſtees to apply a part of the fund in placing out his ſon 


Thomas Matchwick or for the advancement or promotion of either 


of his daughters. That is very ſtrong to ſhew, he had forgot the 
poſſibility of having any more. He then goes on to divide his 
property after his wife's death, and gives to his daughters rooo?. 
each in words, that would take in other daughters: viz. to each 
and every of his daughters which might be then Fes He then 
gives the ne to his ſaid ſon. | | 


It is impoſſible certainly under this will to W after-born ſons 
to a ſhare of the reſidue: or to give them the ſums provided for 
daughters e but thoſe queſtions do not ariſe now. One cannot but 
ſuſpect, and, if it was not in the caſe of parent and child, one muſt 
make the inference, that he intended only to provide for that ſon 


and thoſe two daughters: but it was an obligatioa upon him at 


his death to provide for all his children. I muſt conſtrue it every 

way, if poſſible, to apply the words to after-born children; and 
| will not deprive: them of the proviſion, which under the ge 
neral words they may be ſuppoſed to have. | 


Therefore declare, that during. the life of the teftator's wife the 
rents and profits of the real eſtate and the intereſt of the perſonal 
eſtate are applicable to the maintenance, education and bringing 
up; of all the children. 


L almoſt wonder, the law of | Elta allowh a min my to 
| Abeba his — 1 leave it upon the _ 


= 


# 
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Contra to 
be jointly 
concerned in 


„hip infur- 


ances is void 


by fat. 68. 1. 


| Co IS IS 


though the 


policies are 
ſubſcribed 

by the under- 
writers in 
their ſeparate 
names: but 
though the 
contract 
could not be 
executed, the 
Court would 
not exclude ' 
the reſult of 
It in decree- 


ing a general 


accaunt., 
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WATTS v. BROOKS. £ 


T* 1768 the plaintiff and defendant executed a memorandum in 

writing, by which it was agreed between them, that they ſhould 
be equally concerned in whatever: policies of inſurance they might 
write in any office in Liverpool; and that they would each advance 
one moiety in caſe. of any loſs or loſſes; that might happen in any 
office or offices. Immediately after entering into this agreement 
they began to underwrite in their ſeparate names policies of in- 
ſurance on ſhips or veſſels and their cargoes and freight and alſo 
policies on lives in the offices of the plaintiff and other inſurance 
brokers in Liverpool; and the joint concern in the buſineſs of un- 
derwriting was carried on in this manner until the 31ſt of He. 
cember 1780, when the ſaid PIO or connection was by 
3 denn diffelved. et 


The bil bes a W account of all the beet n 
and ene N 4 | 


* r. Mans eld and Mr 5. F kia for the lint 72 —Thls 
tranſaction is not within the fatute 6 Geb. 1. c. 18. / 12; the in- 
ſurances having been made in the ſeparate names of the par- 
ners. The object of the Ad is to prevent joint inſurances, in 
order to give the two great Offices for inſurance; not a monopoly, 
but a preference, by preventing any other inſurance by a joint 
fund; and it is a penal Ad. The aſſured could have recovered 
upon theſe policies and the defendant in the action could not 
have averred, that it was in reſpect of a partnerſhip. Therefore 


the contract remains. If the policy is not void againſt the aſ- 


ſured, it is not within the Ac. It is individual credit. The party 
could not recover againſt a dormant 1 Lees v. Smith, 


7 Term Rep. B. R. 338. 


Solicito- General and Mr. Stanley for the defendant. he Court 
cannot fit by and ſee parties enforce what the law declares to be 

illegal: Booth v. Hodgſon, 6 Term Rep. B. R. 405. The Court is 
therefore not warranted to make 25 decree, that ſhall include in- 
| mere upon ſhips. 7 


Cas in chantery. bx ; 

10 Cine ron There 1 is nothing immoral in the tranſ- 1798. 
i0ion* but it is againſt a prohibitory ſtatute. I doubt a little 2 
Warrs 

the policy of the 4# : but I cannot allow it to be argued, that yon "= 

can break a law covertly. ' What you cannot do openly -you —— 


cannot do ſecretly. Lees v. Smith was upon inſuring each other; ee 
which is not within the 45 certainly. As to the objection, that other is not 


within Far. 
the affured could recover, a man cannot ſet ** an ue act of 1 Gro. 156. 18. 
his own, * order to avoid his c woot deed.” * A 8 can 
not ſet up his 


Though La am a of opinion that che judgment of the Court pages. 


of King's Beneb upon the Add is quite right, it goes no farther than Low 
that the Court will not execute theſe contracts: but where the 
parties have had dealings: together upon a variety of tranſaQtions, 

and loſſes have been incurred, and paid, and a general account is 

ſought, I do not execute the contract againſt law ; but I ſhould 

do injuſtice, if I did not give the advantage, if any advantage has | 
ariſen, or charge any loſs, which has happened. If it was a Smuggfing 
ſmuggling bulineſs, and they had been ſettling profit and loſs upon ed 


| or iNegal 
a courſe of ſmuggling tranſactions, I ſhould do great injuſtice, Jelingein | 
if I did not bring that into the account. . 80 upon ſtock tranſac- brought into 


- an account, 
tions, though the Court would not execute the contract, yet where though the 


the parties have been ſettling ſtock dealings, and paying dif- Court would 


not execute 

ferences, [ muſt bring thoſe into the account. we contra. 
Direct the account generally. r hy VEE | | 

PHIPPS v. Lord MULGRAVE. "= Feb. 26th. 


v articles previous to ti marriage of Lord Mulgrave, dated 10.0008 * 
the 16th of June 1787, in conſideration of the intended tlemen: for 


* aud of the portion of 10, o l., which Lord Mulgrave 9 3 


was to receive with his intended wife, he covenanted to ſettle a 5 42785 


competent part of his real eſtate in the county of Yor4 to the uſe * 
| of himſelf for life; remainder to the intent, that his intended qgzughter, the 


wife might, in caſe ſhe ſhould ſurvive him, receive a yearly rent- _ il 


under a 


charge of 2 5007. for her life; remainder to the uſe of truſtees, Power referv- 


ed to him 
their executors, c. for the term of 5 years ; remainder to the N ns 
a . „ 7 time of pay- 
uſe of himſelf in fee; and it was declared, that the ſaid term was went nd the 
application 


of the intereſt of the 15,0007. provided for her by ſertlement, and gives ber the farther ſum of 5000 l. 
ſhe waz held entitled to 20,000 l. 

Charge apon land payable at a future day not veſted il the time of payment. 

| D of perſonal eſtate after a contingent limitation 1 in tail , which did not take effect, eſtabliſhed. 


Vor. ur 7 R intended 


Coles in chene 


a 8. inteaded/in the Giſt place for better fervriog the; Cid 
— and; withaut prejudice thereto, by ale or mortgage; and by 4 


\ 


eib che nents and profits 40. rail. the fallowing partions for ty 
. children..of the marriage ather chan an eldeſt or only fon, # 


| there. ſhould be bar one ſuch child, not being an eldeſt or oy 
o, the ſum of 10,0004 to be paid at ſuch time a8 Lord 4 l. 
= 5 grave ſhould by deed. or will, appoint ; and, in default of ſug 
appointment, to be paid to ſuch child, af a ſon, at twenty-one, if 
. a daughter, at twenty-one or marriage; and in caſe there ſhoul 
de two or mere ſuch children, not being an eldeſt Ton, to raiſe th, 
e of 15, 00 J. to be divided between them in manner thergy 
mentioned; with power to Lord Mulgrave to provide intereſt u 
5 per cert. and in et e Tort hes crore n muy 

rate of initereRt. 


ada wok . Lord Malyreve fared his wiſh 
Ant died upon the gth of Offober 1792; leaving one daughter 
ie only iſſue of the marriage; and hasing on the 6th of F. 
y Srazry r792 duly executed the following will! 


een 1 Conflantine Jobn Lord Mulgrave by this my aft will and 
— . * teſtament give and bequeath all my eſtates real and perſon 
e whatſoever ſubject to the limitations reſtrictions and direction 
3 hereinafter mentioned or in any codicils or codicil of the fan: 
* date hereunto annexed in truſt to Thomas Lord Longford Abri 

< ham Grimes Eſq. and Thomas Goulton Eſq. for my firſt and every 
other ſon in tail male failure of ſuch iſſue to my brother Hen 
and his firſt and every other ſon in tail male failure of ſuch iſſe 

to my brother Edmund and bis firſt and every other ſon in til 
male failure of ſuch iſſue to my brother Augu/ius and his fil 

* and every Other ſon in tail male failure of fuch iſſue to ny 

< daughter Anm Ebzabeth Cholmiey Phipps and her firſt and cvery 
other ſon in tail male and in failure of ſach Hue to he 
daughters reſpectively in ſucceſſion failure of ſuch iſſue to tie 
daughters of the laſt ſurviving Lord Mulgrave In all the 
foregoing caſes without impeachment of waſte other than wilf 

„ My will is that my real eftate ſhall be ſubject in the firk 

'* jnftance to the payment of the 15,0007. provided or intendel 

to be provided for my daughter by the ſettlement or article 
con my marriage that is the intereſt of the marriage portion & 

5 per cent. from the time of my death be paid to her guardians 

*< without af account eee the whos to be applied by 

AY 19% | Fe” N 


- „ 1 


- 
% — 


eee 


en br my WOE educntidn maintenance or bs 4 
« they may eie expeticnt: and the fürcher firm of 3000 l. on tt 
JJ vv... frt hall 1g 
1 * . 


r which Gun 2608! 
nother'ss.'ond after giving ſome directions, that are not material, 
„ ceo Gr pero ener: L 


The vill ens filed on the part of the infant daughter, praying, 
that ſhe may be declared entitled under the marriage articles and 
will to the ſum of 15,000 J. and under the will to the farther ſum of 
5000 l.; and that the ſaid ſums may be declared to have become l 
veſted iatereſts on the death of the teftator payable at twenty-one = 
or marriages and chat . ö 
A n 


Attorney General tt Mr. Complell for the \plaintif—The in- 
tention was, that the plaintiff hould have 20,0007. charged upon 
the freehold eſtate. The queſtion is, whether a miſtake of the 
event in the mode adopted to give her that ſum ſhall fruſtrate the 
dear intention ? Milner v. Milner, 1 Vef. 106, which in - Ambler 
476 appears to have been à very folemn determination, is ex- 
tremely like this caſe. Sa vile v. Blacket, 1 P. Was, 977, and 
Williams v. Williams, 2 Bro. C. C. $7, alſo bear upon it. The in- 
tention to give a ſam of money ſhall be executed, though the fund 
tails or does not exiſt. nn fund exiſts to e 10,0007. 


A. to the ſecond 3 upon dhe validity of the diſpoltion 
of the perſonal eſtate, Clare v. Clare, For. 21, is in favor of the 
plaintiff; but there certainly are mavy caſes againſt it (a). 


Solicitor Gore and Mr. Ward for the defendant. —The caſes 
cited upon the firſt point do not apply without aſſuming the real 
queſtion ; vis. as to the intention. In Miner v. Milner there 
was an-expreſs declaration, that the daughter ſhould have 10,000/. 
Here there is no declaration of a deſign, that the plaintiff ſhall 
have 20,0001, The queſtion is, what the teſtator means by the 
marriage portion? It is the ren he received upon his own 
marriage. The words that is . ne the * of 
„ e ADA? Fo SED 6, 


19 Bees Mr, Pn note i the la cite, of fu. WIL 
5 oxhals | Down 


ES | 


WW. 
Lord Mus- 
BRAVE. 


| Upon the other point Clare v. Clare is repeatedly cited as an 


. authority, and even hy Mr. Feorze ;- n ẽ, ne. ue be 


Pier: 


known, that it has been repeatedly overruled ; particularly in C2. 
barton v. Saburton, For. 245, which Lord Talbot directed to go to 
the Court of King's Bench; and in his own note book he prefacez 
chat direction by obſerving, that there had been a variety of 


opinions touching the validity of limitations of perſonal eſtate 


after a contingent limitation in tail. In Knight v. Ellis Lord 


Thurlow was much perplexed between the two caſes, Stanley v. 


Leigh, 2.P.'Wms. 685, and Clare v. Clare; as Lord Talbot, when 


he oaks te r muſt "os had the former r keln; in his me. 
mory. ; ares - 


Lord CHANCELLOR, =—=That point is quite clear. I have taken 
it to be moſt perfectly underſtood; that Clare v. Clare was de- 
ſtroyed by Sabarton v. Sabarton. I remember many years ago 


LOT Mr. n ſpeak « of it in that x manner. 


„„ 


«Tin the other point, it ds plain Liga a doubt, that Lord 
Mulgrave at the date of the will, a very little before his death, was 
ſpeculating, what his daughter would have, not only what ſhe would 
have ultimately, but what would be the allotment for maintenance 
and education; which he gives out of the intereſt of the marriage 
portion at 5 per ceni. to be paid to her guardians without account. 
He meant, ſhe ſhould have 15,000 J.; the intereſt at 5 per cent. 
payable | for maintenance; eventually and contingently, that 
ʒooo l. ſhould be added. The miſtake, he fell into, was, that 
he thought, ſhe would have been entitled under his marriage ſet- 
tlement to 15, o00 J. as a marriage portion. That is what muſt 
have been in his mind. There is great difficulty in conſtruing 
it the portion, he received upon his marriage. He might forget | 


the portion provided for a daughter: but he could not forget, 


that he had received 10,0007. upon his marriage. He recollected, 
that 15,0007. was ſettled :' but he miſtook the event. Upon that 
ſuppoſition he thought fit, having dominion over the whole for- 

tune, to give 15,0007. and 5000 J. as the fortune, he thought 
proper for an only child. It is the common caſe, where the 


quantum is clear, but there is a miſtaken deſcription ; and 1s pre- 


ciſely Milner V, Miner. 


1 0 not think the 5000 J 1 Docks that hy olaintif 


| will be entitled to 1 5,000 L and 5900 4, pon her coming of age or 


181 | _ marrying; 


/ 


Caſes /th Chantery. 


F 3 unh liberty to apply upon either Fr thoſe events ; 
and in the mean time the intereſt of the 1 5,000 J at 5 per cent. 
to be applied. I muſt take care to make no declaration, that 1 it is 


4 veſted iatereſt (a). 


| @ * Mr. Co's note to FY Dale of Chandos v. 2 2 P. N. 612, * Pearce 
v. Leman, ante 138• N 


P PRINGLE v. HODGSON. 
1248878 BELL, being entitled to the ſum of 8 501. 4 per Cent. 
E Conſolidated Bank Annvities ſtanding in her name, in July 


1796 married William Hodgron. No ſettlement was made; nor 
was any agreement for a ſettlement entered into. In Auguſi 1796 


William Hodgcun being inſolvent and very much diſtreſſed, and 


being actually arreſted, prevailed on his wife to join him in 
felling out 400 J. part of the ſaid 8501. Bank Annuities; and the 
money produced by the ſale. was applied in diſcharging the debt, 
for which Hodgson was arreſted, and other debts due by him. 
In the fame month Hodgson and his wife joined in a transfer of 
the remaining ſum of 450 J. Bank Annuities, then ſtanding in the 
maiden name of «Elizabeth Hodgion, into the joint names of John 
Nanfor and Samuel Rochat; and by indentares of ſettlement exe- 
cuted upon that occaſion, dated the 6th of Auguſt 1796, it was 
declared, that the ſaid 4 50 1. 4 per Cent. Conſolidated Bank An- 
nuities had been transferred into the names of John Nanſon and 


Saniuel Rochat upon truſt to pay the intereſt and dividends thereof, 


28 the ſame ſhould become due and payable and be received during 
the life of ſaid Milliam Hodgson, unto fuch perſon or perſons and 


for ſuch” purpoſes only as Elizabeth) Hodgron ſhould or might by 


any writing or writings under her hand from time to time not- 
withſtanding her coverture appoint; and for want of and until | 
appointment,” into ber proper hands for her ſole and ſeparate uſe 


exclulive of her huſband, who was not to intermeddle therewith ;* 


nor were the ſame or any parts thereof to be ſubjęct to his control, 
debts, contracts or engagements; with the ufual clauſe, that the 
receipt of her or the perſons, ſhe ſhould appoint to receive the 


lame, ſhould be a MulBcient diſcharge; and after the deceaſe of 
William Hodgion, leaving! his wife ſurviving, upon truſt to transfer 


1798. 
—— 
| * 


Lord? Mor- 
"GRAVE. 


Fil. 21th. 


Settlement 
after mar- 
riage of ſtock 
ſtanding in 
the name of 
the wife, the 
huſband 
being inſolv- 
ent, and ſoon 


after a bank- - 


rupt, ſet aſide 
upon the bill 
of the aſſig- 
nees after the 
death of the 
huſband ; the 
ſtock did not 
ſurvive; but 
was decreed 
to the aſſig- 
nees, ſubject ; 
to a provition 
for the wi- 
dow, 


the ſaid 4 3 Bank Annuities to Elizabeth Hodgion, her executors, 


_ III. | admint- 


78 ö 


_ 
998. :admiqiſtrators and aſſigns. 


By this ſettlement alſo a legaoy of 
= 10 . the property of William „ vers e 8 298 limil 


D trete ler the benefit of bis wie. 
Handen. 


i lian Hodgion was * and at the time Ae executing d the 
ſaid indenture i in diſtreſſed and inſolvent circumſtances; and upon 


the 10th of January 1797 a commiſſion of bankruptcy iſſued 

ie In March 1797- the bankrupt died ; having ap- 

pointed George a the OT” = under the 3 his 
executor. 7 | 


| The bill was filed by the affignee to have the ſettlement ſet aſide, 
as fraudulent and void as againſt the creditors of the bankrupt. 
The defendant Elizabeth Hodgson gave up the legacy ; but inſiſted, 
that ſhe was entitled to the 4504. ſtock abſolutely, or in all events 
do a proper proviſion thereout. By her anſwer the ſtated, that 
at the time of her marriage ſhe was ignorant, that William Hodg:on 
was inſolvent or | diſtreſſed; and that the transfer of the 40. 
ſtock took place without any ſolicitation. « on her part: but the ad- 
5 e ſhe knew his ſituation at che time n the ſettle 
ment. 


1 2 Ganeral and Mr. iger for the uit is con- 
tended, that the ſtock, not being reduced into poſſeſſion by the 
huſband, ſurvived to the wife: but the queſtion turns upon this; 
What power the aſſignees had to diſpoſe of the property; the bank- 
-ruptcy happening in the life of the wife. They may diſpoſe of it 
ſuhject to a proviſion for the wife. The ſettlement, being after 
marriage, and when the huſband: was in the jaws of - bankruptcy, 
is fraudulent at law. The huſband had no occaſion to come into 
this Court. He might have ſold this property, or have affigned 
it for the payment of a paxticular creditor or of all his creditors. 
All the caſes upon this ſubject were reviewed by Lord TEurlow 
in Morral v. ANIONS in Mr. Cox's: note to e Brander, 
* Meme. 459 Wh: pt uy what ene 
Mr. Richards ond, Mrs Goike 3 the le the ale: — 
This poor woman gave up 400 l. of this ſtock for the ſatisfaction 
of her huſband's "Creditors. If ſhe had reliſted. the transfer, the 


4s) As to a particular uke by the ue * nluble conſdernion fe Like v. 
| * n n | 
| _ * {huſband 


* 


w » -# * 
z * = ' 
» - : 
| 1 * 4 : EO p * 
7 * "th ood 
&*,\ 


nus or Als lighters mut hade come into equity: then there 


aut have been a ſettlement; and 450 J. out of 8 f J. would not 
Have been thought ureaſonable. As executor the plaintiff is not 
tiled; becatiſe It is a choſe in acfion, or rather in Equity, 
belonging to the wife; : which neceſſarily ſurvives. The huſband 


61 9 
25. 


i 1er 


1 
Hopeson. 


by transferring her own property to her cannot be conſidered as 


reducing it into poſſeſſion. As aſſignee the plaintiff is in pre- 
eiſely the fame fitustion as the huſband; and therefore cannot be 


in a better fitustion than his-executor. Being only general aſſignee 


by operation of law, not a parttenlar aMigtice, he muſt and in the 
:ituation of the huſband, ſubje& to her right of ſurvivorſhip. 


The law can only transfer the wife's right, where the huſband, 


or the perſon, to whom it is transferred, can obtain it at law, or 

£ get poſſeſſion of it without coming to this Court: but wherever the 
patty is 6bliged to come here, there is an equity for a ſettlement. 
It was impoſſible for the huſband to have obtained pofleffion 
without coming here. The Bank would not have ſuffered a tranſ- 


fer by any perſon but the wife. They have dove by their owii 
agreement what the Court .would have r. and therefore 


it is. valid. 


The Attorney General in reply ſaid, this was not like the caſes, 
where, the fund being in this Court or in the hands of truſtees 
the huſband is obliged to reſort to this Court: he 1 have 
brought an 1 action again the Bank. | 


Mr. Piggott (Counſel to the Bank) ſaid, PEN” do FAY: a 


difficulty; but if che n inſiſts n his right, they hold 
themſelves bound. 


VV aſſignee at” 1. has e to the 
choſe, in ation of the wife; and the law reduces it into poſſeſſion. 
The bankrupt laws give over all, that the huſband had or could 


diſpoſe of, to the afhgnee. The vlanttf does not diſpute her claim 5 Hu 


<0 a proviſion: but what was tke neceſfity for coming into Equity 


A deed was done by the hufband, that was fraudulent. and void - 


as againſt the creditors. For what Purpoſe do: they .come here? 
Only to get rid of this deed; which Fn 

[ canriot reſtore ber to the 400“. which the. gare lier, Uufdand, and 
which he ſpent. This part of her property, that” remains, is 


E veſted by law in the aft ignees ; ald the queſti6n” of furvivethip | 


15 wy laid Uſe by * ae len * in a che 


wult of courſe have ſet afide. 


00... 


640 Caſes in Chancery, 


4798. .of this kind an aQtion. was brought againſt the Bank for lud 
— that ſtood in the name of the married woman; and they recovered, 


ParInGLE 


„b. The Bank permitted a defence to be made; and the queſtion 
W was, whether the Bank holding the books was a truſtee for the 
ban rupt re- married woman. The Court of Law ſaid, No. The mak very 


- Covered in an 


ation againſt rightly er difficulties in the way of it. 
the Bank 
ſtock ſtand- 


ig is \ of - - I-rather wiſh in theſe 2 Ker it upon the offer of the * 
wife. ties, and not to make a reference. The wife does not fare the 
worſe for it. The creditors generally act very Anmel with 


reſpect to ber; and it faves e 28 


4 


* 


; The plaintiff offering to give her half, the ſettlement was de- 
clared void; and 225/. of the 4501. Bank Annuities was directed 
to be- transferred to the defendant (a). | 


(a) Brown v. Clark, Frivmas v: Puly, ante 166. 5. Burdon v. Dean, Ofawell v. 
Probert, "hotly vat Og: 680. e d 


. ; * I 
wi 4 &? 141 


„%%% iner ALT, 


Feb. 16th. | 
a T =HE bill was fled to compel the defendant to complete the 
_— . - purchaſe of a frechold eſtate in . Leiceſter ſhire ; which was ſold 


the vender by auction to his agent Richart Start, as the beſt bidder, at 1010 
to 75 J. an 

as 175, an Acre, a 1 

a private N £ Prat Ant 203 0% ang yy; 

notice to the RO POR IE. Te ns ot dyed de AE En La 
eee The anſwer ſtated, that Start was not authoriſed to bid fo 
then after a Les ; | 4 3 | 
conteſt with high; and did ſo contrary to the expreſs direction of the de- 


real bi 
the 2 fendant. The defendant coming into the auction room at the 


nog au; oy fale, and before Start had bid any. thing near the price, at which 


276 an it! is alledged, he purchaſed for the defendant, and obſerving, wo 
the purcha- there were ſetters, or perſons employed by the plaintiff or on his 
ſer ſome days 


. behalf to bid againſt Start, who was known to be bidding for 


© * . the defendant, , and Start having then bid. as much or, More 


decreed to than the ſaid cloſe or meadow. Was worth, or than the defendant 
perform the | 

Contract with would have given, the defendant openly diſcharged and forbid 

wh ls, Start f from bidding any more, be having. then bid 80 guineas an 

acre or tbereabouts: but Start being at that time evidently intox- 

icated proceeded, and bid ſeveral times afterwards. The defendant 


Has been credible, informed ſince the fale, and verily believes, that 
4 ons 


"+ : 


COT 


Caſes-411-Chancery, 


one or more perſon or perſons attended by the plaintiffs deſire, 


A 


pa "©." __ 
- 1 6 
\ Y * 
p — 2 „ 


and were employed by him as his bidders without any interition of Blakey 


buying *forithetnſelves, but merely with a view to raife the biddings 
ar the defendant; and that ſuck "perſon or perſons” bid againſt 


Start with that view. © The defendant refuſed” to ſign the memo- 


undum of agreement to take the purchaſe:” but Start being much 
-toxicated was prevailed upon to ſign contrary to the expreſs 
direction of the defendaut. The defendant admitted, that upon 
the Thurſday after the ſale the plaintiff perſuaded him to go to the 
office of his agent, and to pay one-half of the auction duty, which 


be did, not intending to confirm the ſale, but confiding iu aſ- 


ſutances of the plaintiff, that he would not inſiſt upon che ſale, but 
a 2 0 and 125 prick, if 92 to his generoſity. 


1 Amr. 8 agent proved, that when the premiſes were 


knocked down. to Start, the deponent aſked the defendant to 
let him make the conveyance : the defendant ſaid, he had ne 
objeckion. Being applied to for the duty and depoſit, he ſaid, he 
would call and pay the duty on Thurſday ; which he did. He ſaid, 
he would pay the depoſit in a fortnight; and upon a ſubſequent 
application he ſaid, it was of no conſequence ; he had a claim 
upon the plaintiff, and | would ſertle | it with him, 14 


For the defendant one witneſs depoſed, that the defendant was 


preſent at the latter part of the auction, and forbid Start from 
alyancing upon the price then bid; which was about'go guineas 
an acre; and declared aloud ſeveral times, that he would not have 
the land, if Start bid any more: Start bid ſeveral times afterwards; 
| and upon every ſuch bidding the defeitdant — * would 

not have i we: nog he, nen uh bega the 1 7 N | 


Wege depoſed, A * enn by e * to bid 


being ſold; under that price; and did accordingly bid on behalf of 
the rg to between 60 REG 70 nee. 55 


Milk depots that be and Whole were real bidders. « 


The em Jeboled, that als 94 guineas were bid we 


defendant had ſome converſation with Start relative to not bid- 


ding any more; and ſaid, he thought, | he, had bid enough + but 
Vor, _ 7T the 


on his behalf to the amount of 70 gulneas or 75 J. to prèvent its 


| Kev: | 


Sax 
2798, 


— 
rn 
Age, 


March Gch. 


to know what he was 8 


pPlaintiff; and Mr. Lid and Mr. Allcocl for the defendant. The general point, of great 


end of this cafe; and rhe an fes bie in both the" arguments is there ſtated. 


— 
che deponent did not uaderſiand it to be un kene Gib. 
Start bid twice afterwards. Whale and Mid were real bidden; 
aud one of them bid 96 guineas, . Previouſly to the auction the 


deponent received a notice in writing from the phintiff, thy 
Thorpe was employed to bid on his behalf to prevent its being ſol4 
| vr cee e eee an re, 


bete was evidence, that Start was intaxiened, be not ſo a3 nx 


Une the 11th of May. 1797 the Maſter of the Ralls directed _ 
iſſue to try, whether the defendant did by Start, his agent, con- 
tract or agree for the purehaſe of the premiſes at the price in the 
agreement in the pleadings mentioned ; with liberty to indorſe 


any thing e upon the Fgſtea. 


It was tried before Baron Hotham at the laſt Aſſes for Liicefer, 
The j jury found, that the defendant did contract for the purchaſe at 
101. 175. an acre; and they indorſed, that Thorpe was employed 
dy the ſeller to attend at the ſale for the purpoſe of ; adyancing the 
value of the eſtate, of which there was no notice given to the 
bidders; that he did bid for it, whilſt the biddings were under 


7 5 guineas; and that there were no other puffers at the ſale. 


1 he cauſe. came on upon te Equity reletved (a): 
Sg 5 2.1 


* Maher of che Rola When this ie came on, it was: nd 
Um under the circumſtances the Court would not tnforce per- 
formance of the agreement; and that üpon the allegation, of 
which the dęfendaut gave ſome proof, that perſons were employed, 
by whoſe means the biddings were raiſed, "this was ſuch a bargain 
as neither a Court of Law nor of Equity would inforce ; upon 
which Tidire@ed the ifſue,* Upon the Equity reſerved it was con- 
tended, that under theſe elreumſtances the agreement is either 
void at lau on account of che R to bid up to 


vo * S's 4 4. 0. | 


(a) This caſe was argued by Mr. Ge Mr. King, $4 Mr. nin for the 


$257 


importance to the public, Whether à vendor by abRios bavidg ewployed perſons to 
bid on his behalf can hold the purchaſer to his contract, having been more directly in quel- 
tion and having received a very full and able diſcuſſon in a late caſe, in which, thoogh it 
ended by compromiſe,” the opinion of the Lord Chatcellor was ſtrongly marked, by ike 
obſervations, that fell from: bis. Lord up, and d their effect upam chr terms of the com- 
Promiſe, à note of what paſſed: on that gccaſion with respect to that point is inſerted at the 


1 3 | | 75 gulneas 


Sag 
. the uber, or at leaſt that 4 che of Equty 98. 


outs not inforce It. There being Tome doubt in my mind as to r. 


dhe defence, becnuſe the defendant had examined ſeveral wit- 


neſſes in Equity, und it does not appear, any were examined at 
dhe trial, 1 have obtained the Judge's report, from which it appears 


dhe Uefentant, and Whale and Mills both bidding for Mills, 
after they got to 75 guineas an acre, went to 97 guineas; that 
Zoot had no diſcharge from the defendant from taking the bid- 
ding ; that the defendant, when he ſaw him again in June ſaid, he 
had made a fore bargain in ſelling him that eſtate ; that Thorpe 
bid, while it was under 75 guineas; that notice was given to Bo? 
before the ſale, that Thorpe would bid for the plaintiff ; that Boot 
thought it a fair ale ; and that the defendant did not diſcharge 
Start; but Taid, he thought, he had bid enough. Mills evidence 
a6 to what palled at the ſale is to the ſame effect: he ſaid, he was 


a real bidder; and that the defendant had a meadow adjoining 
theſe premiſes, to which he had no convenient road but by pur- 


chaſing this. The evidence of Cradocl the plaintiff's agent, is to 


by the evidenee of Boot, the auctioneer, that Start bidding for 


. 


the face effect as his depoſition; and he ſays, he heard the de- 


fendant ſay to Start, hold your tongue: there is enough bid- 
* who ls to find the money?” but after that Start bid twice. 


No witneſſes were called for the defendant. J 

The Judge declined Giving oy opinion as to the law of the l. 
Ie is contended; as a point eſtabliſhed by Hochurd v. Cafile, 6 Term 
Rep. N. R. pda, that neither Courts of Law nor of Equity will 
ſupport this fakes.” 1 have looked into that caſe; which was relied 
upon at the trigl; and is the only defence ſet up againſt the per- 
formance bf this agreement. Upon that cafe there is no doubt, 
nat no man ſhall be compelled to abide by fuch a bargain: no 
petſon being preſent but the buyer and the perſons bidding oh 
behalf of che ſeller 3 and in conſquence of his zeal he was induced 
10 bid thinking, he was bidding againſt teal purchaſers. The 
judges were of opinion, that it was = mere fraud upon him as 
a purchafer4-rhat'z man going to an auction has a right to expect, 
dun de ie bidding againit real purchaſers. He may be induced 
upon that ſuppoſition, which he has a right to make, to give as 
much as any man will for himſelf; and if he is induced to bid by 


 thabmathod;” He"Has been the dupe of a fraud, I perfectly ſub- 


{ctibe-to that! but is this a caſe of chat complexion: and am I to 
| under- 


88 dens in Chaneery. 


279B. wvadeſtiand,. that if at any ſale any one perſon bids for ide Y 
Me _Fitbout having declared it, though he ceaſed to bid, and the 
a chaſer purſued his bidding againſt bond fide bidders, he ſhall from 
1 the mere circumſtance of that one perſon. bidding for the ſeller. 
_ avail himſelf. of that to put an end to his contract? I can collect 
no ſuch thing; and ſhould be ſorry, that was to Prevail. On the 
contrary. 1 ſee it expreſsly ſtated, that no other perſons were pre. 
ſent but thoſe, who bid-on the part of the ſeller. I am told, the 
Lord Chancellor in a late. caſe (a) intimated, that he could not 
conſider himſelf bound to hold, that the purchaſer could refuſe t, 
abide by the contract, becauſe there were perſons, who bid for the 
ſeller. I do not know, whether his Lordſhip gave any opinion, 


eds —4 1 have no doubt, that if there were none but putters, and a perſon 


at an ——_ was induced by that method to give more than the value, neither 
buyer ars Courts of Law nor of Equity would ſupport it. I was amazed to 


pry rr 4er find, no witneſſes were examined for the defendant : but it now 


without no- appears, that the reaſon, which induced his Counſel very properly 


tice, and the 


buyer i® not to call any, thinking, it would be i in vain, was, that ſeveral 
thereby in- 


duced to days afterwards he confirmed the ſale by | paying part of the auction 
ive more 


than the va- duty (3); which he ſtates by his anſwer he was rather inveigled 
' 1 into. The fact is, chat at the ſale one perſon was authoriſed to 
Law vor bid for che ſeller as far as 75 guineas; and did ſo. It is ſaid, that 
Equity will 
ſupport ii. ought to have been proclaimed. No doubt, a man may buy in an 
eſtate ; for the Statutes (e] authoriſe the auctioneer not to pay the 
duty, if it is bought in: but it is ſaid, that ought to be an open 
declared thing. Where is the difference between that and ſetting 
it up; at\,75 guineas. The [Judge's report ſhews, this fiQitious 
'bidder did not induce him to geo on; for aſterwards began the con- 
teſt between him. and Mills; who. ſwears, he was a real bidder. 
Can I ſay, the defendant was induced by the fraud of the {eller 
to bid what he would not have given, if he had not been ſo in- 
duced? Therefore without impuguing the authority of that caſe, to 
which, as ſtated, I perfectly aſcribe, Lam clearly of opinion, that 
no fraud was practiſed upon the defendant; that he was bidding 
at a fair ſale; and became the purchaſer; and J do not believe, 
the Judges meant, that if one perſon. was bidding for the eller, 
that ſhall. vitiate the bargain, if under all the circumſtances that 
does not operate as a fraud BPR the Tk This en there · 
fore ought to proceed. of e abbogqit 35! rc 
la) eee ene IS tmc a0 Hive nen Nn 


(5) This was declared to be che reaſon by one of the Conafel who. attended the trial. 
0 17 Geo. 3+ vw int ag e 3. e. 56. $12, 488. N < 777 $ #9. | 
C454 111.6 [ 47 4»; | : 9 10 II * he G3 3) . Then 
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Caſes in Chantery. 


- 


bes- bs to the terms, this is one of the moſt litigious and i- 


grounded defences, "that ever was made. The defence, he ſet up 
in Equity, be does not venture to prove by a vivd voce examina- 
tion. His Countel very properly thought, it muſt fail of effect. 
Therefore as there is no reaſon to impute any fraud to the ſeller, 
I am of opinion, the defendant is not only bound to fulfil the con- 
mact, but to pay the colts, not only of this cauſe, but of the iſſue 
at law (a). y cog : | 


(a) Conolly v. Parſons, in Chancery 5th, 7th, and 8th of Auguſt 1797, —The bill was 
led by the executors of the late Lord Buckinghamfhire to compel the defendant, who was 
the beſt bidder at a ſale by avQion of the teſtator's houſe in Bend. freet, to complete his 
purchaſe ; and to reſtrain him from proceeding in an action, he bad brought to recover the 

oft, The anſwer raiſed ſeveral objections on the ground, that the premiſes were not 
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truly deſcribed (as to which ſee Calverley v. Williams, and Calcraft v. Roebuck, ante, 


yol. 1. 210, 221), It alſo tated, that perſons were employed to bid, and did bid, for the 
plaintiffs, for the purpoſe of fraudulently advancing the price above its fair value: but it 
was hot averred, that there was no real bidder. The cauſe was heard on bill and anſwer ; 
and a ſpecific performance was decreed; the laſt objection being very little noticed: but 
apon a rehearing at the petition of the defendant it was made a principal topic of 


argument, * 


Solicitor General, My. Mansfield, Mr. Alexander, and Mr. Holford in fupport of the 
lrrer. In ſupport of this objection Howard v. Caſtle, lately determined by the Court 
of N Bench, will be cited: a caſe, in which that Court did think proper to hold a 
doctrine, perhaps in a certain degree new, but which does not at all apply to this caſe. 
There was no real bidder; and probably ſome improper conduct was uſed ; by which 
means property of the value of 273 J. was carried up to 3577. and the purchaſer re- 
fuſed to haye any concern with it. Whatever may be ſaid of that caſe under the par- 


ticular circumſtances it is in no degree applicable to this. The prafice is notorious ; and 
the ſeveral 4: of Parliament 17th, 19th, and 28th of the preſent King” treat it as per- 


ſectly well known z and remit the duty, if notice is given to the auRioneer : a private 
notice merely on account of the duty; not a public notice. In a very late caſe before the 
Court of Exchequer and afterwards upon appeal to the Houſe of Lords, Mr. Chriftie not 
baving taken the precaution to have thoſe notices properly made was obliged to pay 
5 or 6000 Ie out of his owa pocket for the duty ; the ſales being held real. If Howard 
v. Calls can bave any effect, it can be only under the ſame circumſtances; and 


where the purchaſer at the time of the ſale declares, be will not be bound on account 


of thoſe eircumſtances ; vot after all the tranſactions, that have taken place in this 

caſe, a correſpondence between the parties; a written agreement ſigned by them; a 

treaty for" ſale of the premiſes by the defendant to a third perfon. Any objection mutt 

be conſidered waived. Till the anſwer this objection was never made, The anſwer 

does not aver, that there was no real bidder, | The reaſoning of Lord Man;feld in Bexavell 
v. Chriſtie, Conop, 395. was made the ground of the laſt deciſion in the Court of King's 

. How can a practice univerſally known to be uſed at every auftion be fraudulent ? 

How can it be compared, as it is in Berwell v. Chriſtie, to things in themſelves fraudulent, 

or made fo by p:fitive law; ds gaming, ſtock-jobbing, and ſwindling? The conſtant 
expreſſion of advertiſements, that the article ſhall be ſold without reſerve, meaning to 
'orimte, that it ſhall be really ſold to the beft bidder, proves the practice. Property would 
g0 for nothing without this ſort of management. It is the common practice for bidders to 
agree not 0 bid againſt each other for particular lots, Frequently people will not bid 

from reſpect to a particular bidder ; others, becauſe one perfon is known to go any length 
to carry bis point, How can the vendor be upon even terms with ſuch people ? If he is not 
allowed a bidder for himſelf, he is at the mercy of thoſe, who come into the room. | 
Ne. l. | tb 7 N Aerugy 


* 


Cansel v. Buckle, 2 P. Wms. 243. and Mr. Fonblangue's note, Treat. Eg. vol. i, 139) On 
ground in conſcience, that would not be available at law but the Court will not enteral 


d6red ſtrongly probable, that a-Court of Law would bold the ſale bad upon this objeQtion, 


de called ſurpriſe, a ſpecific performance was refuſed; and he was left to an action. Lord 
Kenyon there ſeems to have had conſiderable doubt, whether the frequency of the prac. 


it cannot be denied, that the opinion of the Court was, that if there was any bidding for 


vendor, I might. The queſtion. is, whether an impoſition is attempted to be pracliſed 
to know, when the defendant diſcovered it. The advertiſements to ſell without reſerve do 


A purchaſer judges of the value by his own judgment and the information of others. If 


mall raiſe it to: The value is out of the queſtion on both ſides. The principles are 5p- 


that doctrine as bad not only in morality but in law. Here there was no compulſion: 


ce en bene : 
Albers CHFHL, Af Ordiit, an, Mr. Stratford for 164 drfindantaPhiae this Court vi 


not entertain a bill, where an aftion could not be maintained, is now done Way 3 (See 
a bill, where an aQtion woold not fie on account of U fraud. Therefore if it can be rec. 


it ought to be tried in an action, before the deere is made, In Tawvining v. Morrice, 2 fn, 
C. C. 326. Lord Kenyon thought, it was by an accident that the plaintiff got the eſtate for 
leſs thin the vatue': but though there was no fraud, no circumvention, hardly what wa ts 


tice would not be an anſwer to the illegality: but that cannot be. If it remains in doubt, 
we ought to be permitted to try it. The only other caſe to be found upon it is Valley, 
Gaſcoigne, 13 Vis. 544, which goes no farther than thats if A. employs . io enhance the price 
of goods at an auction itt prejudice of third perſons, no action ſhall ariſe between 4, 2nd 
B.;: bot the reaſon is, that on that account it cannot be made the ground of a civil contra, 

In Walker v. Nightingale, 3 Bro. P. C. 263, the appeal upon the taſe in Yiner, Lord 
Mactlesfield having made no allowance to the plain tiff, who made à claim for having ates 
as puffer, he appealed to the Lords Commiſſioners ; who diſmiſſed the croſs bill with 
coſts ; and his appeal to the Houſe of Lords was diſmiffed with 100 J. coſts. Nobody 
was impoſed upon there; and the puſhng was in reality to counteraRt an intended fraud 
on the other fide. The objection therefore aroſe entirely from the nature of the contrad. 
Lord Maisfiel#s opinion in Bexevell v. Chriftie is, that employing a perſon to did for the 
vendor without informing thoſe in the room would entitle the buyer to ſay, he would 
be off the bargain; thoogh, that caſe is between other perſons. Lord Mansfeld reaſons 
upon the nature of the contract between Bexevell and Chriftie; and upon the conſequence 
to third perſons, if the ditection had been followed. Though in the laſt cafe in the 
Court of King's Beach the circumſtance, that there was no other bidder, made part of it, 


the owner not diſcloſed, the purchaſer might be releaſed from his contract. The judg- 
ment of Mr. Juſtice Afbunſt is upon that diſtinct, clear, ſhort, propoſition ; and Lord 
Kenyon approved all, that Lord Mansfeld ſaid in the former caſe. Perſons bidding for 
the vendor attend for no other purpoſe but to miſlead the judgment, and raiſe the price 
upon the buyer beyond what any perſon, who really wants the thing, will give. If there 
is any fraud in ten people bidding for the vendor, there moſt be ſome fraud in one doing 
ſo. If one bidding is for a real bidder, the next for the vendor, and thea [ bid, it is 
abſurd to ſay, I cannot be off the bargain, when, if the firſt bidding was alſo for the 


upon me in any degree by the vendor. The plaintiffs not having replied, we have no 
opportunity of proving the fact, as it really was. They might bave amended the bill 


not bear upon it: neither do the 4&s of Parliament. If under certain circumſtances 
this practice was legal before thoſe Ai, they ought-ro be applied to ſuch purchaſes only. 


he ſees ten perſons; to be ſuppoſed not connected, biddiog as if for themſelves, the fat 
conveyed to his mind is, that there are ten perſons, who think the property of that valve, 
Great competition is evidence, that it may be of much greater value, than he thought. 
Suppoſe, he ſees ſeveral farveyors bidding for a houſe : that will influence bis judgment. 
An auction is upon a different principle from a private ſale, In tbe former the vendor 
renounces the right of fixing the price; and agrees to ſell at ſuch price as a competition 


plicable, which govern a contract familiar to the Roman Law: vis addiaio ad diem; that 
you ſhall bave this at ſach a price, provided, before a given day nobody offers more- 
Cicero ſtates the opinion of . Diogenes, that where the purchaſer does exerciſe his judgment, 
there can be no fraud upon the ſeller, becauſe there is no. compulſion. Cicero reprodatts 


but how are men's judgments. exerciſed? Not by the abſtract merit, bot by a great wan 
extrinſic circumſtances, In buying pictures, which have no intrinſic value, a man is draw" 
in by ſeeing others bid. | ag F 


pn * 


| Caſes in Chancery, 

Reph,—If ee not to be ſlated a8 a ſtrict rule of law, which the Statuter clearly ſhow 
It is bot, in Wag caſe is it to be decided; that a perſon bidding for the vendor avoids the 
Ale! Baravel y, Chriffie is not between vendor and vendee. Howard v. Caſtle is fraud 
hrooghout+ - Walker v. Nightingale is. totally different. It was merely mentioned inci- 
Jentally 88 one reaſon among a, variety of. others for refuſing the account. A commiſſion 
of 3 fer ent. upon the management of ſales was demanded, The Court muſt have held, 
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det there was nothing in evidence warranting them to go into that part of the caſe; | 


and it was merely to evade payment of the notes due to the eſtate of Sir Robert Nightin- 
gale; which were the principal ſubje& of the ſuit. When the practice is notorious, it cat not 
de faid, al eaten, aliud aum. The notoriety of the practice ſupplies the want of 
expreſs dotice. The 48: of Parkament plainly recognize the praQtice as not ſtamped with 
105 fort of fraud. The fraud Toterided by them is merely with regard to the revenue. 
Twining v. Morriee confiderably leſſens the authority of the caſe in Finer ; ant all thoſe 
caſes referred to by Finer are from the index ſuppoſed to be by Lord Harcourt, 5 


Lord CHanctiiont—lt was by Lord Harceart's Secretary (ſee ante vol. 2. 159.) 
20h. —Tbe defendant "does not aver, that he eid not know, that it was the praflice. 


There is no averment in the bill; as there was no apprehenſion of ſuch a defence. There 
are many inſtances of truſtees buying in an eſtate, becauſe they could not get che price. 


* 


— — — 


The Lord Chancellor during the argument made the following obſervationg— 

This point comes now before me very much by ſurpriſe. I ſhould not have thought, 
the caſe decided by Lord Mansfie/d bore much upon it. The laſt caſe carries a great degree 
of authority with it: but I fancy; it turned upon the circumſtancę, that there was no real 
bidder ; and the perſon refuſed inſtantly, It was one of, thoſe trap auctions, that are fo 
frequent in this city. - The reaſoning goes large certainly ; and does not at all convince 
me. T ſhould wiſh it to undergo a reconſideration; for if it is law, it will reduce every 
thing to a Dureh auction, by bidding downwards, I feel vaſt difficulty to compaſs the rea- 
ſoning, that a perſon does not follow his own judgment, becauſe other perſons bid; that 
the judgment of one perſon is deluded and influenced by the bidding of others. It may 
weigh, if 4. a-kilful man, B. a cautious man, and C. a wealthy man are in competition: 
dat where it is publicly known, that perſons are employed to bid, it would be very fooliſh 

in any one to let himſelf be ſo influenced, | | 1 


— 


The As of Parliament go upon its being a uſual thing and a fair thing for the owner 
to bid. The preſſure, when the tax was impoſed, was by embarraffiong people, who choſe 
to diſpoſe of their goods by auction, if they choſe to be the purchaſers, by the tax falling 
upon them. I think, it would have occurred“ either to Lord Fhurlow or to me, when 
the exception in favor of the owner was propoſed, that the caſe could not exiſt; as the 
owner could not be a bidder; or that for his attempting to do what he could not by law 
it would be juſt, that hs ſhould pay de duty. It was very wtong to the public to let that 

clauſe ſtand, if at the time it was underſtood, that the owner bidding was doing an illegal 
thing, "The 4 do not require an open notice, but only a private notice to the auctioneer, 
duden dath to prevent the ſetting up a bidding for the owner, that the bidder might 
evade paying the duty. 8 N | | | | 


4 


Have you found any thing in che text of the Civ#. Law, which at all ſupports Huber: a 
very reſpeQable writer: the more ſofrom having been adopted by Lord Mansfield? He takes 


it as a principle of high morality, We learh from the poſition taken by Lord Mansfeld, 
that it was a queſtion of high morality in the Szorcal. ſchool; and it was not adopted by 


No objection 
to a ſale by 
auction, that 
perſons were 
employed by 
the vendor to 
bid for him 
without pub- 
lic notice. 


one ſet of Szoicrz and Tully in the Offices ſays, it goes beyond the law and cuſtom, If 


you ge upon. the firit morality, all bidding up is treated by bim as againſt morality. 
He reckons it a fraud according to that part of the Steic ſchool, he adopted, to offer 
leſs, nad you think the worth of che thing. He then gives the inſtance of the Reman 


Scevelaz who admitting it to be worth more, than he had bought it for, paid the differ- 


ence; and he confiders it very properly ati act of munjficerice and high morality. 
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1798. Find upon theſe general principles an apology for the Court of Chancery ſelling «a, 
o What ſhould 1 ſay to truſtees for infants, Who put up the property, they had IN 


Baur And valued, and did not take care, that it ſhould"not go under that value? oy "ay 
v. doty to have it valued, and to take care, that it ſhall not go for leſs ; and it js ve hy 
Ar. * ficult for them to ſell by private contract. The conſequence would be, every ale 1 

eſtate muſt be by decree. Then from the Maſler's office they come boldly here; ſj, 


they have bought it in, and defiring to have it put up gain. | 


I have ſeen public advertiſements of lots put up again-as lots bought in for the. owner 
If it is corfidered as a contract with all the world, he cannot countermand the ſale r 
ſell by private contract. They meet upon theſe terms ; the ſeller has fixed the value in 

bis own mind, but hopes to get more: the buyer has done the ſame, but hopes to get it 
for leſs. They ſtand entirely equal. If it is unfair for the ſeller to get more, it is equally 

unfair for the buyer to get it for leſs, It is not doubted at any dale, except where them 

is an expreſs ſtipulation to ſell without reſerve, that there is ſomebody for the ſeller 
The buyer goes 16 the ſale with this knowledge, that he ſhall not get the article unde; g 
price, the ſeller thinks to be a reaſonable price. There are ſeveral articles ſold almoſt 
always by auction, that could not poſſibly be ſold fo, if the vendor was not allowed ſome. 
body to look after his intereſt. There are not above three or four purchaſers of ſcarce 
and valuable books: they would divide them, if the perſon ſelling has not ſome meant 
of guarding againſt that. : Wok 


I mould be extremely glad to find any caſe, that would draw into conſideration what 
might be all the conſeguences of applying that philoſophical doctrine, as I call it, to (4je, 
by auction. It goes no farther in point of authority than when the purchaſer declare; of 
immediately. | es” eto 3 "oh 


The Lord Chancellor by his obſervations on the other points in the cauſe appeared 
equally clear in favor of his former opinion. | 


Upon the 8th of Augef, juſt as bis Lordſhip was proceeding to give judgment, the per- 
ties came to the following terms: the plaintiffs to take the depofit, which had been paid 

into Court, and to receive from the defendant the farther ſum of 1300/.: the bill to be 

diſmiſſed without coſts ; and the contract to be delivered up to be cancelled. 


7 


R, e . Meet 
* C 
.. IIA COLLINS by his will gave to his daughter Elizabeth 
leaning of all his freehold houſes and land at Newbury and Bath and 
ate to a ie 


nancy in Weſton with all his money in the ſtocks, mortgages, debts, Cc, 
com mon, an | 


interett gives goods, chattels, and every thing I die poſſeſſed of I give this all 


me dib to her only uſe and pleaſure for ever on condition that ſhe do pay 


— « to the four daughters of my brother John Collins four hundred 
otherwiſe is 4 pounds out of ſeven now lying in the 3 per cent. Conſolidated.” 


joint, unleſs 


wordsof . Three of the four daughters of John Collins died in the life of 
«« equally, che teſtator. The ſurviving daughter Martha in 1790 married 


40 among, 2 ' 6 N A : 
Kc. or an inference of that ſort ariſes in Equity from the nature of the tranſaQion ; as in partnerſhips, a 
joint mortgage, Tc. - | f ; | | 

Speciße legacy of ſtock decreed, according to the value at the time it ought to have been transferred. 


Thomas 


Caſes/in' Chancery, 
Ay The teſtator died on the rſt of une 1793. 
vill * June 179% by Morley and his wife againſt Wi "rw 
Bir und Elizabeth his wife, the teſtator's daughter, cy: the 
n given: to the N n of Pom Collins, 
STi ff. | 
2 defendants * ter . Ae hs * defendant 
Elizabeth having been adviſed,” that the plaintiff Mariha was only 
entitled to: 4007, of the {aid 7000. 3 per cent. annuities the defend- 
ant Elzabeth from time to time cauſcd to be transferred 600“. of 
ſuch annuities; leaving 100. to anſwer the plaintiff's legacy, and 
which the defendant offered to transfer and to permit the plaintiffs 
to Rene * ee accrued Gogh to the e | 


gte 55 the Rolk—The. 1 lg. is, "dank this whe is 
to be conſidered as A joint legacy, given to the four daughters of 


tenants in common. The firſt queſtion is, whether the form, in 


Collins as joint - tenants, or whether they were to take 1000. each as 
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which this legacy is given, makes any difference, from what would 


be the caſe, if it was a direct legacy to be paid by the executor. 
That vas contended to take it. out of the common caſe; ſuppoſing 
a joint legacy can take place; that not being a legacy to be paid 
by the executor, but payable upon a condition, if it is not to be 
done according to. the terms, it is void; and if ſa, three being 
dead, and the condition therefore having become impoſſible, it 
proves totally void ; and would abſolve the deviſee from the pay- 
ment .of any ſum., It is impoſſible to make the leaſt diſtinction 
between a. legacy. to one perſon upon condition to pay to four: 


perſons 400. and a key of . to be N to * wh. the 


execution, 5 a 1 14 10 + 1441 14 7. 1 - 6 Lv [ «4 


01 ing xt "73% 18s * 16a og 7 | | 
„The next queſtion. is whether according / 40 5 * A of this 
court, a legacy of. a groſs ſum; given to two or more without any 
words of, ſeyerance or. diſtribution is a gift 1 in goint-tenancy to the 


perſons intended to be benefited. That came before me in Camp- 


dell v. Campbell. 4 Bro. C. C. 1 5; where the firſt queſtion was, 
| whether there were ſufficient words of ſeverance to make 4 legacy 
2 tenzney in gammon; ſuppoſing, there could in point of che 
rules of conſtruction he any ſuch thing as a joint legacy; and I was 
preſſed with, Perkins $3 Baynton; - ig which; it Was ſaid; Lord 


Tbunlzu had expreſſed a doubt, whether a legacy is à ſubject, upon 


which Adfinhienancy:can attach. Tremember taking much time. 
For. I. | 3 7 22 | and 


X 


W 
1 * « 


—_—— de n beg 
zog. 30 fully-inquiring, whether there was-any foundation fora 


b doubt; and the reſult of chat-inquiry Jed me ta think; the vejan 
”% 45. of Perkins v. Haynion muſt have been miſtaken ; aad I took no- 


tice, chat it was not the paint before Lord Thurlpey; for the quel. 
\ tion there was merely, whether there was a ſeverance, or not. 
Asche opinions of great Judges given upon points not before them 
bave certainly not ſo much weight, as when the points are before 
them, I ſhould. on that account have paid the leſs regard t6 it; 

but if I was ſatisfied, that Lord-Thwrlow veally doubted the point, 
even though it was got before him, I ſhould have much queſtion- 
ed my oπτ opinion: but I reſted my opinion in Campbell v. 
Campbell upon Cray v. Mallu, 2 P. Wms. $29; which 1 Oil 
conceive a direct authority by a very great Judge, Sir Foe 
Fekyll, upon all queſtions of this nature. He ſeems to conſider, 
tat both reſiduary and pecuniary legatees muſt be taken” to be 

Joint-tenants, unleſs there are words of ſeverance, ſhewing an inten- 
tion to make a tenaney in common; and F cannot füppoſe, Lord 
Thurlow threw out chat doubt: but I am relieved" from difficulty 
by ſubſequent cafes before Lord War bab, in which he makes no 
ſuch doubt. In li v. Ea, 3 Bro. C. C. 25. he throws out no 
ſuch doubt: on the <ontrary he expteſily gives his opinion there, 
that it is a joint-tenaticy'or a tenancy in common according as there 
are words of ſeverance or not. The pains, * he there takes, would 
have been thrown- away, if he had any ſuch doubt? He had the 
queſtion before him, whether: the legacy 0 of 10,0007. was a joint- 
tevancy or a tenancy” in common; and there is not the leaſt hint of 
His having doubted; whether the ſubject was capable of a joint- 
| "MY and erte FE 3 he never entertained fack a doubt. 
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Then the 3 is, 8 84 af ha manner, in which this 
legacy is given, makes no difference, which it is impoſſible to 
ſuppole, this legacy withoutany words,” which can in any degree 
pe conſtruecꝭ a ſeverance, is not a. joint intereſt; aud the conſe - 
quence is, that it is a giſt to all or to the forvivor, 5 ; and 
ay deaths ofays eee will array . 1 N Bo; 

" kai e en * aneh G + Waiibe have 
been-entertaiped by Judges both at La and in Equity as to Words 
creating 'a-jolnt-tenancy..oria tenancy in c˙mmon; and it is clear, 
the ancient law'was in füuvbur of a jeint-tenancy'; 1200 rhite Jaw fill 
provails;-yileſs therevare ſome words to ſever the intereſt 7 


men en eee ——— 10 Nad 
88 8 


TS 


Eaſy in Char 


he chens luidy in favour of a tenaney"in common, A legacy 00 

a ſpecific ohattel/a grant of an eſtate, is a Jjoitit-tenancy. It is. true, 
the Courts ſeeing the "Anconvenience' of that have been de- 
ſitous, wherever they could find any intention of ſeverance, to 
avail chemſelves of it; and their fucceſſive determinations have 
nnid hold of any words for that purpoſe, © Equally to be 


« divided (a), equally, among, between,” even in Law I believe, 
certainly in Equity, create à tenancy in common: but without 


thoſe words it is a.Joint-tenancy. But many diſtinctions have been 


miſed-in-Equiry (3); as where perſons are in trade, and have 


Joint debts due to them; the Courts ſay, it could not be intended 


to the prejudice of the family of the deceaſed partner; therefore 
not doubting, that it would be a joint-tenancy at Law, in Equity 


they: lay, it could not be the agreement. 80 if two people join in 


lending money upon a mortgage, Equity ſays, it could not be the 
intention, that the intereſt ! in that ſhould ſurvive. Though they 


take a joint lecyrity,.. each means to lend his own and take 


back his own. But that was never extended to grants. 
voluntary bond would furvive, if no intention of the party to 


make a ſeverance. appears. Therefore legacies, gifts, grants, c, 


are both” at Law and i in Equity] joint; Except from the nature of 


the” contract or from the words ſome ene of ſeverance 
. 9885 e ee een 
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Thi is A legacy to four perſons; and there are no words. of 


ſeverance z therefore it is a joint legacy; and the whole. intereſt 


ſurvives to the, ſurvivor, three being dead; and though. I agree 
with thoſe, who think i it the leaſt evil, that it ſhould be a tenancy 
in common, this is one of thoſe caſes, / in which it, is more 
.cotiventent, that it ſhould remain joint. Sir 7% Jelyil in 


Cray v. Wallis obſerves the convenience, that a joint-tenancy ſome- 
times has; that the. legacy is 
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ene coniſtades, tained AS TIEN ; and the 
plaintiſfo were entitled to the en the _ ler at the endo 
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not loſt... This legacy therefore | 
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Calis in Chancery. 


1798. The Maſter of the Rollt was of opinion upon reading the will A 
N 40 it was ſpecific ; : obſerving, that on that account it was more clearly 
8 joint-tenancy ; and upon the 8th. of March declared as to the 
300l. that the plaintiffs were entitled according to the value of 
the ſtock at the end of a year from the death of the teſtator; 
when it ought to have been transferred ; and directed an inquiry 

to aſcertain the value at that time; ; and. that the aieing 100l. 

| mould be transferred with * dividends accrued, 8 


<< S8 STVART, v. BRUCE; 


Bequeſt to ue STUART, late of Bombay, being poſſeſſed of a | confider. 


two without 


words of ſe- able perſonal eſtate, and being about to depart from Bombay 


vVerance :; 


| they take ON a military expedition, by his will dated the 29th ; Sig 
Jointly. 1782, made the following diſpoſition : F 


1 Inprimi T entreat and requeſt, that at Patrick Craufurd Bruce 
„ and Pbilip Samuel Maiſter of Bombay be executors of this my 


« laſt will and teſtament. I do conſtitute and appoint my daughter 
and fon born of my ſervant Chamgy to be my ſole heirs and 
« executors to my eſtate moveable arid immoveable after payment 
« of all-my juſt and lawful debts. em as the preſent ſervice I 
« am now going upon requires my immediate departure, and pre- 
vent my having the above children baptized, it is my requeſt 
to my executors, that in caſe of any accident to me, that they 
« perform that duty by naming the daughter Charlotte and the 
„ ſon- Patrick Craufurd Bruce; and that i in caſe the ſaid mother 
„ ſhould prove again with child; it is my pleaſure, that the whole 


„ of my eſtate be divided e between the mother and the 
"0 THAO: E D 


IN 


N 


The haet fied at Me in che 20% Ladies i in n May 1783. 
His ſon and daughter were baptized agreeably-to his requeſt, and 
were his only children living at his deceaſe. Their mother died 
without having any other child. Patrick Craufurd Bruce the 
ſon died at Bombay in 1784, an infant, inteſtate, and without 
iſſue. The bill was filed by the daughter, claiming the whole of 
K « the teſtator's property, againſt the executor Bruce, and Alexander 

"gd Duncan, who took out letters of adminiſtration to the ſon, and re- 


© Nos . ceived from the executor à conſiderable 1 of the property, and 
C 1 againſt the e General, 


Mr. 


| \ 


Ende in — 


Ms: Crant for the Haintiff cited Shore v. Ballingalty, 1 1 N 482. 
Sir T. Janet 162. Mahir v. Mehler, Cray v. Millis, 2 P. Mut. 347; 


529. aud Willing . Boine, 3 P. Wms. 113, againft' the diflum. _ 


bee. 


1 to yo * in Perkins v. . 1 Bro. C. C. 118. 


22. 


. 8 


& 
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to examine the ground of that didum I found by the Regifter's 
book, that-Fernon's report of Shore v. Billingsley is right. The 
report does not fay, whether they were executors, or not; and 1 


looked inte the original will in the Commons; by which it ap- 


pears, e Were mere reſiduary legatees. That caſe therefore is 
a direct authority againſt the dium imputed to Lord Thurlow. 


The other cafes, that have been cited, are alſo directly W it. | 


] cannot RO A 2 this is a . 


renin held it Peli joint; and oil bel, that, as 
they were natural children, and could not ſucceed to each other, 
that circumſtance was a ftrong inducement to leave it to them 
jointly, if the teſtator had en how to leave 1 o them in 
the” G a 
(a) See the preceding a 
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Ven uus. Doctor of Laws, by bis will, Hated ths th 
May 1747, and: duly executed, among other things, in, order 
to make a ſecure and ſuitable proviſion for his relations, relyipg 
upon the zuſtice, care, and integrity, of the Society hereafter men- 
tioned, directed, that, as ſgon as a; ſuitable, purchaſe of trechold 
ehtarona? in land might. be met with, all his 3 Per cent. Aunmpities in 
the Bank of England ſhould be ſold and inveſted therein, and 
ſeuled 1c dhe following uſes: that is, that the rents and profits 
thereaf,.hould be paid helft yesrly to, his ſiſters, {une Andrew, 
Elizabeth Woodward, Bridget Andrew; and Leis Andrew, ſhare 
and hargalike, during, their. joint lives, and ta the ſurvivors, and 
ſurriyor of them; 5: and after the death of the laſt ſurvivor then, to. 


cheruſe of the College. or Hall of the, Holy and UadividedFri- | 


aity zin they Univarity.tof Gombridge.;, and that, the ſaid, lands 
ſhould be veſted in ſaid College; which by licence of ;;mortmain 


Cr 8 


Vor. III. 


chey 


 Dec.'6th, 


h, 1797+ 
Feb. 10th, 


March 1ſt 
and ;th, 
1798. 

A College, 
de viſee ia e- 
mainder, 
after eſtates 
for lives, in 
truſt for pur- 
poſes partly 
for their own 
benefit, and 
very ſpecific 
with reſpect 
to them, held 
not to have 
accepted the 
de viſe by 
acts done 
merely to 
reſerve the 
fund; and 


refuſing to 
accept after 
the death of 
the tenants 
the Maſter was directed to receive a propoſal, in order to have it determined, whether it could 
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Cates « ehanrrty; 


1798. they were enabled to take; and he directed that four new "0 
828 ſhips ſhould be then founded: the ſcholars to be choſen to be ſuch 
Gerznat as ſhould: have been educated. at Merchant Taylors 
An pane, London; who ſhould kave been in the bench or table of Gig 
ſchool ; who beſides the uſual allowance and payments made t, 
the 2 ſcholars of ſaid houſe ſhould receive 51. quarterly from 
the Burſar; and the remainder of the rents, iſſues, and prof 
of ſaid eſtates, as the ſame ſhould come in, to be put out at intereſ 
upon Government or other public ſecurities, until there ſhould be 
raiſed the ſum of 20,0001. to be laid out in additional buildings 
to ſaid College, either according to the plan then already made, 
or ſuch other as the Society might think more convenient; and 
he direQed, that ſo ſoon as the ſaid 3 per cent. Annuities ſhould 
be veſted in land, the account might be made yearly of the ſeveral 
receipts and payments, in the ſame manner as the Cauſeway ac- 
count was then kept, and at the ſame time; and that the Maſter 
for the time being ſhould be 'allowed out of the rents and profits 
of the Laid eſtates 54. ;. the Burſar like 5/.; and each Fellow, who 
ſhould be preſent at the making up ſaid account, 205. ; and the 
Burſar to be allowed a ſalary of 200. per annum for his trouble in 
receiving and paying the rents and profits to the teſtator's liſters 
punctually according to the directions of the will; and after the 
ſaid ſum of 20,000 /. ſhould be raiſed for the building, the teſtator 
directed, that four new Fellowſhips ſhould be erected, and added 
to the then preſent number, upon the ſame footing, and ſubject to 
the ſame rules and ſtatutes, and with the ſame proviſions, al- 
lowances, and privileges, in all things as the other Civi/ Lau 
Fellowſhips; and to be choſen and appointed in'the ſame manner; 
| ſaving, that no perſon ſhould” be qualified, or capable of being 
choſen or appointed by lapſe to any of the ſaid Fellowſhips, unleſs 
he ſhould have been educated at Merchant Taylors' School, 
and ſhould have been in the bench or table of the ſaid ſchool, 
if any may be found firly qualified in either of the Univer- 
ities of Cambridge or Oxford: "thoſe, who are or have been 
ſcholars of the houſe of the ſaid. College, firſt'to be preferred, if 
fit; and when the ſaid Fellowſhips hall be added, the ſaid 
account to be diſcontinued" and ceaſe; and the rents, ifſues, and 
| profits, of the faid eſtates to be applied to the general uſe of the 
| maid College: but the ſalary of 20. per @nnwm to be continued to 
| the Burſar; and 100%. h. wad to ang A to 1 _ 44 the 
Low ae * e 
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cas in 2 


The teſtator Aecded, that until a proper purchaſe could be met 


ä 1 the aforeſaid 3 per cent. Annuities ſhould be and remain in 
the fame fund, and-the intereſt and dividends thereof be received 
by his executrix. for the uſe of herſelf and her aforeſaid ſiſters and 
the ſurvivors and ſurvivor of them ſhare and ſhare alike; and he 
defired, his worthy friends Dr. Simpſon, Maſter of the ſaid College, 
and Dr. Charles Pinfold jun. would be pleaſed to aſſiſt his execu- 
trix in purchaſing the ſaid eſtates with the approbation of the ſaid 
College; that the ſame. might be ſettled according to his will; ſo 


that his ſiſters might receive the income thereof punctually and 


without: trouble; and he gave to each of them 100/7. ; and in caſe 
any loſs ſhould happen, he directed, that his executrix ſhould in 
nowiſe be an{werable for it: the charge of the purchaſe.or other- 


1798. 
—ů— 
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wiſe ariſing from ſettling the ſame to be paid out of the principal 


and not out of the intereſt or dividends of the ſaid 3 per cent. An- 
nuities. He gave to his brother, the Reverend Milliam Andrew, 
1007. Bank Stock; and to his daughters Sarab and Thomaſine 
10001. Bank Stock a-piece. He likewiſe gave to his brother, his 
executors and adminiſtrators, the mtereſt-of 1050 J, lent upon the 
Huntingdon and Cambrictge turnpike, to be applied for the uſe and 
maintenance of his ſon John Andrew during his natural life, in 
ſuch manner as his ſaid brother ſhould appoint; and in caſe” the 
ſame ſhould be paid off, to be placed out again at intereſt upon 
Government or other public ſecurity; and after the death of 
obn Andrew be gave the ſaid principal ſum of 10501. to the 
' Maſter, Fellows, and Scholars, of Trinity Hall aforeſaid, to be 
laid out in lands for the uſe of the ſaid {ociety towards the better 
enabling em to ſupport the additional Scholarſhips and Fellow- 


ſhips ; and until the fame ſhould be erected, the income and pro- 


fits thereof to be made part of-the' fund intended for the additional 
buildings, and to be entered in the account before directed to be 


kept. He gave to the College the farther ſum of 100. and a 


ſpeci legacy of plate, and be gave the reſidue of his perſonal &. 


eſtate and effects not before diſpoſed of to Lots Andrew ; 3 and ap- 


N her ſole. executrix. 


By Fl codicil of he fac date with his will the teſtator directed, 
that in caſe his ſiſter Bridget ſhould ſurvive his ſiſters Woodward 
and Lait, as her health would not permit her to enjoy what he had 
given her, the College do pay her 200 l. per annum clear of all de- 
duQions; and that the remainder of his Ie . aud India 
Ag | | Stock 


2 
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Stock bb applied ts the dc Unt to würds che addition bull « 
the profits of the eſtates purchattel therewith and taking notice 
that ſince the writing '6f his will ald before the Execution theres 


it had pleated God tb take to himſelf his filter Ane Andrew, be 


directed, that the 1000. Eaft India Stock thereby given to her be 


added to bis 3 fer cent. Afinuities, and to the uſes in the ſumte 
manner and form and to all the ſame intents and purpoſes whit. 


| ſoever as they were directed to be ſettled and enjoyed. 


: The teſtator died fond after ka execution Lor the will withou 
leaving any iſſue. Bridęet Andrew, Elizabeth Woodward, 11; 
Andrew, and Jobn Andrew, ſurvived him. At the time of making 
his will and at his death he was poſſeſſed of 5004. Bank Stock, 
17,200 { 3 per cent. Bank Conſolidated Annuities, 1000 J. reduced 
Bank Annuities of 1726, 1000 J. Euft India Stock, and 1050 l. due 
to him upon the ſaid turnpike ſecurity, and other perſonal eſtate, 
The funds haviog,, never been laid out in land, and Bridget 
Andrew, Elizabeth Woodward, and Lois Anarew, being all dead, 


the latter, who was the ſurvivor, having died in 1793, the inform- 


ation was, filed at the relation of the Maſter and Wardens of the 
Merchant Taylors. School againſt the Maſter, Fellows, and Scholars, 
of, T; Tinity Hall, and James Andre cu, executor of Lait Andrew, 
and heir at law of the teſtator, praying, that the truſts, of the will 


may be performed; and that the Maſter, Fellows, and Scholars, of 


Trinity Hall may be decreed to accept the truſt; and in caſe the 
Court ſhall be of opinion, that they are not bound to accept it, 
that, the funds may be laid out and diſpoſed of under the decree of 
the Court for the benefit of Merchant Taylors” School and the 
ſcholars educated at the ſame, in ſuck manner as the Court. ſhall 
be of opinion will moſt nearly correſpond with and effeQuate the 


«charitable. deſigns of the teſtator 1 in his will and codicil. 


The Cbllege by their” anſwer Rated, that ſine ince the filing of the 
Wie Baade they have been informed and believe, that by a deed 
poll under the common ſeal of the College, dated the 1 7th of 
May 1755, after reciting the will and codieil, the death of the 
teſtator, and the probate by Lots way n$on and that the teſtator 
was at the time of his deceaſe ; zoflelſed of the ſaid ſims of 


17,2007. 3 per cent. Cohiolidated' Bank Annuities, 1000 /. 3 fer 


cent. Bank Anhulties of 1536, 508“. Bank Stock and Toes J. E/ 


mia Stock; and that ut the requeſt of the then Miter, Fellows, 


and Scholars,” of the faid College'*Ebi7 Hd Bad ügrecd to 
2 1 | | 1 . | transfer 


Gi un chanel 


tansler to the then Maſter, &c, and to 2 f the ſaid Lois Mrdrew, 
the {aid fands, in'truſt; that 'Z/izabeth Woodward and Loi Andrew 
might! during their reſpeQive lives and the life of the longer 
irer of them reseive all intereſt and dividends of ſaid Bank Annui- 


ties anch ee dia Stock; and if Bridget Andrew ſhould ſurvive 


tem, tem Upon truſt, that from the deceaſe of the ſurvivor of 
Elizabeth Woodward and Lois Andrew 2001, clear of all taxes and 


geductions might be ſecured and paid for the benefit of Bridget 


Andrevo er ſuch manner as thereinafter is mentioned; and that 
William Andrew might receive the dividends of ſaid 5007. Bank 


and the reſt of -the dividendsthereof ſhould go and be applied ts 


ind for ſuch uſes, intents, and putpoſes, as the ſame were directed 


to be applied in and by the faid will, the ſaid then Maſter, Fellows, 
dhe. did therefore acknowledge and declare, that the ſaid 17,2000, 

e. fo agreed to be transferred, as aforeſaid, were all the Bank 
Annuities, Bank Stock, and Zoft India Stock, which the reſtator was 
poſſeſſed of at his deceaſe, and which were bequeathed unto them 
the ſaid” Maſter, Ec, in and by the ſaid will and codicil, and 
which" were required and intended to be transferred by Lois 


Andries, as aforeſaid, for the uſes and purpoſes intended concern- 


ing the lane iet and by the aid will and codicil; and the ſaid 
then Maſter e, of the faid College did thereby for themſelves 


aud their ſuecffors coe nant and agree with Elizabeth Woodward 


and Lots Andrew and the ſurviver of them, her executors, Oe, 
that they and the ſurvivor fhould from thenceforth during their 
reſpeSivEHves and the life of the longer liver öf them have and 
receive to and for their own uſe and*uſes all the dividends and in- 
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Stock during his life; -and fubject thereto that ſaid ſeveral ſtocks 


tereſt; which' mould become due during the lives of Elizabeth 


Woodward and Lois Andrew ind the ſurvivor on the ſaid Bank 
Annuities, Bank Stock and E2f Tadia Stock,'or the rents and Ee 
of all linds and tenements, which ſhould be purchaſed with the 


produce Ur faid ſocks; and the fald then Maſter, Ge, alſo 5 
venanted for themſelves and their ſucceſſors with Lois Andrew, 


her exergtors, © Ve, that if Bridget Angrew ſhould ſurvive Elzzabeth 
Woodward and Low Andrew, the ſaid Maſter, toc, or their ſuc- 


cellors, would from thenceforth during the life of Bridget Andreu 


pay for her uſe and benefit during her life to the executors or ad- 


anne of Lois Andrew, or ſuch e or 1 aud! in 88 | 
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to William Andrew. The ſum of 10504. continued due upon the 


Caſes in EOS 


* out of the dividends and intereſt of the ſaid Bank Amine 
Bank Stock, and Ef ndia Stock, or the rente and ptofirs of th 
lands, which {hauld be purchaſed with the produce of the 2 
flocks, the yearly fum of ao. clear of all deductions; and tha 
the laid Maſter, Ge, would pay to Williem Andrew during his lic 
the dividends of the faid 5004; Bank Stock, When and as "the fans 


"Ihe funds were e 3 1 5 1 1 to 
and i in the names of the Maſter, Fellows, and Scholats of the 
College and of Lots Andreu; and the dividends of the Bank Az. 
nuities and Zaft India Stock were from time to time, as they became 
due, paid to Elizabeth Mooaward and Lois Andrew and the ſurvivor 
during their reſpective lives; and the dividends. of the Bank Stock 


turnpike ſecurity. Jobn Andreu died in 1764; and Millan 


| Aude ew in 1792. The defendants, the Maſter, Wc, of the Col. 


lege, lated, that ſince the death of Lois Andrew and Willian 
Andrew none of the intereſt and dividends of- the Bank and Za 
India Stock were received by them, or to their knowledge by any 


of their predeceſſors: but they admitted, that they had received 


| from the truſtees of the, turnpike, ſecurity all the intereſt due 


thereon ſince the death of Jahn Andrew!, to Midfummer 1794. 
They alſo admitted, that they decline to 30 in, the truſts of the 
will, and deſire to renounce; the truſt and refuſe. the bequeſts to 


chem by the will and codicil. upon, the truſts therein mentioned, 


becauſe upon mature conſideration they are ſatisfied, they cannct 
accept ſuch, truſts and execute the ſame. without. doing very great 
prejudice to their ſaid College and the eſtabliſhment thereof; and 
they ſubmitted, that the acts before mentioned ought not to bt 
canſidered as done in performance of the truſts. and. do not amount 
to an acceptance thereof; and in December 1793 they gave 


notice to the relators and Jens of Andrew of their n to 
renounce. 
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e General Mr. Graham ad Mr. Sankey fir the inform- 
ation The acts of . the College amount to a clear acceptance. 


The reſpeQive tenants for life received the dividends under the 


$0 1 | +134 $ l | * 
„ g 2 41 6 e * Fe. Ln ww © Gan. — # * 4 Coll 
£ : 6 o 
: 4 „ % 
9 , + * 8 , 
I £4 144 : ' * 6 " 


> * 
$0 556.54 4 : * 1 


Eft" in chars 


Colegez and fitice be Teath of Jubn Andrew they tt the 
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:-reralſt of the money due upon the turnpike ſecurity themſelves. Pro's 


anze 


This is 4 very important queſtion; for if the deferidants can now Siet | 
// "Dollege may fay, they will tis fonget Avvo. 


execute er woſt, upon the fame general ground, that it will be 


ieiul to the itnereſt of the College. Attorney General v. | 
22 n z ee e f. There car be Title doubt, 


aa of 100 and of the nee were tecepted. 


ae eee Me Manifeld and Mr. eee 6h Os 


natiire of kruſtees; and the acts of their predeeeſſors cannot 
compel them to be ' gaitty of u breuch of truſt. Theſe new 
ſcholare ure to be probided for, not ont of the teſtator's funds 
imply; bat cut of the funds appropriated to the other ſcholars. 
By what authority can they de guiley of ſuch a breach of theit 
engageenes with the other founders? The funds were tranſ- 
fetted without any view of the fubject, for any thing that appears. 


Whaz paſſed vn the Seehſton does not appear. There is no trace 


in thel-books 66 the College upon the ſubjedt. This inſtrument 


was inthe pdficflion of the family; and was not known to the 


College before» che anſwer af ume Andre to the information, 
Phe interaſt the College! received upon the turdpike fecurity was 
catried to adtparate' acenunt. Very different acts would: be ne- 
ceſſary 10 bind them. To found new Schelarſhips and Fellow 
ſhips they muſt de a ſolemn ac to make. them part of tlie fouric- 
ationz and I apprehend, ſome concurience of the Viſitor would 
be neceflary, + All ſuch acts to make a new conltitution are re- 
giſtered ; and a very ſolemn act is always done. By the ſſatutes 


of foundation new Fellows are to be ae e + commune 


omnium confilio & afſenſu.” The ſeal of the College is no evidence 
of thats. \ Kher different” foundations are by very formal" inſtłu- 


ments: , , Ac. “ onmes focn atiendentes flatiuumus £5. ordis' 
nampey/ er; and there: ate, ſolemn entries in the books; Ian 


this caſe even a common perſon would not be bound iH Equity 
In the Dake of Mantague-v. Lord Beaulicau, 6 Bro. P. C. 232. ib. 7. 
30g. uotwinkftanding:the-ftrong/a&s'done, yet as the ſubjeQt had 


nut:comedearly» under the conſiſleration of the party, add; there” 


ras: no/\diltine agreement to perſorm the 'condiriong it 'could not 
be compelled. There are many other caſes, where parties have 
hy beld- nor bound even after having received great benefits. 

5 | ww | This 


eK bes) of this defeription are to a certain degree in the 
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Caſes in Chancery, 
This is going a great way farther ; attending to the rule of the 
Court as to election, very clearly laid down in Boynton v. Boynton, 
1 Bro. C. C. 445. ) The caſe of Chrift's Hoſpital was not 1 
foundation of any new eſtabliſhment: but there had been a mil. 
conſtruction of the intention. They were perfectly competent 
to do what, was directed. It had nothing to do with their actual 
eſtabliſhment. The queſtion was merely, whether the meaning 
of the teſtator was, to impoſe a condition upon the Heſpita/ to 
take ſix children from the pariſh, or that they ſhould take ſix, in 
caſe the rents and profits according to the uſual application would 
maintain fix. They had upon their conſtruction educated only 
three. At the time of the information the produce was equal to 
maintain fix. The information inſiſted upon a retroſpect; which 
the Court did not grant; and it ended ſimply in a declaration, that 
they ought. to receive ſix at the nomination of the Churchwordeng 
and Overſeers of that particular pariſh. * The decree ſought in this 


caſe is quite different. It is to make an addition to the eſtabliſh. 


ment, not. to proceed upon the footing of the ancient eſtabliſh- 
ment; and that new eſtabliſhment is to have the elfect of com- 
municating to the objects of it all che advantage of the old. In 
this caſe a ſimple acceptance would not bind the ſucceſſors, 
There muſt have been a formal incorporation. Nothing is more 
inconvenient to a College than to be bound to take members from 
a particular: ſchool. No perſon has been injured by what the 


College has done; nor have they received any benefit. The ob- 


ject could not be inforced with any effect till this time on account 
of the tenants for life. What do theſe acts amount to but the 
preſervation: of the funds? They cannot be bound by the general 
expreſſions in the deed, at the e of the h Wop 
Ea wee . DES 2 | | 


7 
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115. Lloyd: Me: | King" 5 Mr. Wear for the 850 hn con- 
tended, that if the College were not bound, the object being 
diſtinctly marked out NE defined, >the: Court m4 no power to 
D e 
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ance if Wunbsten 'alluddt 40, there ought to de an inquiry 
into the power. of - the College to recctee an _acteffion of Fellows,” 
and the particular circumſtances of this deed. They poſſeſs chen 
Lie of the fund,” cater into govenants, give .a. releaſe to the 
executrix, "and. authoriſe the executrix to fay, cheſe are the only 
funds applicable t to this purpoſe. Did they mean to take the truſt 
15 them merely for the benefit of, theſe. perſons for /life and 
then for the next of kin ? By their declaration, that theſe were 
xl the funds bequeathed to them, oc, they mean, that theſe were 
al the ſecufities, the teſtator had made the capital of a. charitable 
fund; and the deed refers to all the purpoſes of the will. It is 
very difficult to diſtinguiſh this from the caſe of Chriſt's Hoſpital. 


The Maſter” s Teport there ſtated, chat though the funds were then 


ſufficient, they probably would not be long ſo: but till the Lord 
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Chancellor ſaid, 22 were capable of accepting, and had * | 
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1071 f had diredted this 3 to 3 ſet Eee, 
for judgment; having formed my on concluſion 1 upon it; that 
the College had done nothing to conclude them as an acceptance 


of the bdequelt They put themſelves in the traſt of the money; 
dut uo Harther. But 1 Have confiderable doubt, what will be the 


roth Feb. 
1798. 


conſequence of that; which was not diſcuſſed ſo much as it ought | 


to be, Ny opinion turns upon this: Fhave no right to force 
chem wo we it. They have dene no act, that can conclude 


themſelves. Upon the deed poll and the other proceedings no- 


thing mare was intended than merely to fecure the property; 
aving to the repreſentatives of Pt - Aadrrer what would have 
been the expence of the ſuit, if they had declined putting the 
| funds under the care of the College. Then the idea, that I took 
up, perhaps a little haſtily, was, that, if the College refuſed, the 
will wat veid. That is. not quite clear; becauſe, being to a 


College, the ſtatute of Mortmain does not affect it; then it is a 


bequeſt to a. given purpoſe; which purpoſe cannot take effect; 


and what-will be the conſequence of a thing ſo bequeathed I am 


not quite prepared to ſay: whether there can be any mode of 


executing it cy #res : or whether, if there is ao uſe, that Lean 
execute, I muſt give it to the repreſentatives. 


* . ; | q 
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pod the it of pdt; 1798 this cauſe was again argued upon 


the whole caſe; the following entries baving deen in the interval 
e r 


1798. 
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do receive dividends of the 3 per cent. Bank Annuities following; 


Bank Annvities 1743: 82001. Bank Annuities 1744 3 and 5100, 
Bank Annuities 1 745: all which the ſaid Lots Andrew, the ſole 


r contained i in the ſaid will—dated 18th January 1750. 


transfer to the ſaid Maſter, Ac. dated 18th . 1750. 


———— 


ſine. the * ne diſcovered in 2 manyſeript ibook. oe 


the a .intitled *© i Book n 175 and . 
in 1768. e 
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5328 #4 1 19 e - # - ” : 1101: 18 2 & 


Letter of attorney from the Maſter, Fitows, and Scliolan of 
Trinity "Hall Cambridge to Liis Andrew and Elizabet} Wood war 


of which John Andrew Doctor of Laws was poſſeſſed at his 
death : that is to ſay: 1000 l. Bank Annuities 1726: 1000 
Bank Annuities 173t: 14507. Bank Annuities 1.742: 1500/ 


executrix of the ſaid Jobn Andie u, hath agreed to transfer to the 
ſaid Maſter, Oc. of Trinity Hall, to the intent, that the ſame may 
be ſecured for the uſes intended by the will of the ſaid John 
Andrew, upon their undertaking to empower the faid Ly 
Andrew and Elizabeth Woodward.and: the ſurvivor of them for the 


Letter of attorney from the Maſter, Sr, to Lait Andrew and 
Elizabeth Woodward to receive dividends upon 10004. Eft India 
Stock, late the property of Dr. Jobn Andrew ; which Lis Andrew, 
his executrix, had alſo agreed to transfer to the faid eee 
18th January 1750 FE 1 0 

| Letter of attorney from the- 8 ee, to Mr. Willem 
Andres to receive dividends upon $004. Bank Stock, late the pro- 
perty of Dr. Jabn Andrew ;. which Lois Andrew had agreed to 


Letter of attorney from the Maſter, Nc, to 
to accept for us and in our names di eee of 1 
Bank Annuities mentioned in the aforeſaid letter of attorney to 
Lois Andrew and Elizabeth Woodward, to be transferred to us by 
Lois Andrew the executrix of Jobn _—_— eee 
21ſt January 1750. | | 

Two fimilar letters of attorney of the ſame date from the 
Maſter, Vc. to accept 10007. ſadia Stock and 500 J. Bank Stock. 


Letter of attorney from the Maſter, &c, to Edward Simpſon 
and Charles Pinfold, Doctors of Law, for us and in our names 


to accept all ſuch transfers as may be made to us at any time 


hereafter of any intereſt in the capital Rock of 3 per cent. Annui- 
ties created by the act of 25 Geo. 2. jointly with , Andrew of 
0 —dated * July 1753: | | | 


Nor 


5 ; , * Three 
* > F 


dt chatety 
195 fimilar ets of attorney of the ſame date to Accept 1998: |; 
1000 8 Stock 3 5001. ee N and ene : 
Axxent 
Lottery Stocxæ. e een 9 320 $115 097] * 
1 from the Maſter, Ve, to Liit . and Andaiw. 
Flizabeth Woodward to reccide the ese of 17,2001.” 3 Per 
ann Aunäties; which” ate" to be transferred by the ſaid Loir 


Andrew, asexetutrix of John Andrew, into the joint names of us 
the fd Maſter,” ge. and Fg eee dated ons January 1 7 85. 


7 PDRTY.& My 811161 nt 5 
"The aa poll and daten of truſt of che ſeveral Govern- | 
ment Stocks 17th May 1755 already produced. N 


Lane of 8 to the like effect as the three 1 
from the Maſter, Wc, to William. Andrew to receive dividends 
upon 3000. Bank Stock — dated 1th Mey 1755. 1 8 


Letter of attorney from the Maſter, Cc, under their common 
ſeal, to Godfrey Det Farrum jointly with Lois Andrew to accept a 
transfer,” Which would be made unto ſaid Maſter, &c, jointly with 
Li Andrew by ſaid Lis Andrew, as ſole executrix of the will of 
Jobn Anarew, from the account of the ſaid John Andrew. of a 
17,2000, 3 Her cent. Bank Annuities—dated 7th April 1756. | 


_ Three lena letters of attorney of the ſame date to . 
fers: of the 120004, 3 per cent. Bank Annuities. $746; 69961 Bank 
Stock z and 10004. Eft. India;Stock. * | F 


Letter of attorney from the Maſter, c, iter de common 
ſeal, to Lois Andrew: and Elizabeth Woodward to receive the 
dividends upon the 17,2007. / 3 pen cent. Bank Annuities; which 
would at ſome time hence be transferred unto ſaid Maſter, * 
and Lois Andrew jointly by Lots earned as e ene * — 
3 rar e 


Letters of attorney of the ſame 5 from the Maſter, Ec, and | 
Lois Andrew to Elizabeth Woodward to receive the dividends of 
the loool, 3 per cent. Bank Annuities 1726; and to William 
FP to receive the dividends upon the 500, Bank Stock. | 


Ws t was again fironaly 1 * the A 
relators, that the, College was bound. 5 the other hand j *. was 
"Os that * did not ad the caſe. 
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Upon 


| Caſes in ene. 


. Upon dhe ober paint: 8 
Vir 11 1 — a, whites, —— 
being excepted by the Statute, the Court can give it to amy other Col. 

ei, lege that will accept it; and apply it as near as may be to the pur 

paſes of the charity. There are many caſes, in which perſonal - 
being given, ſa attached to purpoſes not legal Within the Stat, 


8 4 


_ queſtions. of this kind have been decided in favor of the next df 
kin: that is; wherever the doctrine of 7 free has been preſſed, 
the Court have thought, they muſt find in the will a general in. 
tention for charity predominant over the particular charity: * 
they have uniformly Lid, that if a perſonal. fund is lo given, that 
a particular purpoſe is ſpecifically pointed at, as the purpoſe the 
teſtator wilhes to effeQuate, the Court wilt not {eek for another; 
purpoſe. ls the intention fo ſpecific with reſpect to THiniry College 
that in executing it the Court muſt hold, that his purpoſe would 
fail, if this. is Siven to 3ny. other College? In arguing, that his 
purpoſe. would not fail, there is great difficulty from, the particulae 
benefits to the. Burſar and others, and the large ſum of 20,000, 
for additional, buildings to that College. It is difficult to apply 
thoſe to other Colleges: but chere i is this difference between this 
caſe and. thoſe alluded to: in this the particular purpoſe of 
the teſtator is not 1. but fails, becauſe the truſtees will not 
- execute" the truſt. In the caſe of Wheatley Church (a), and 
many others the partieular purpoſe was legal 3 and the Court ſaid, 
they could not detach the application from that illegal purpoſe, 
_ _ and: apply it to ſome ocher purpoſe, that is legal. Here the 
eaprice; of the truſtees ſteps in between the legal intention and the 
encention of it. May nat this be compared to caſes, where the 
teſtstor gixes his property to ſuch charitable uſes as the truſtees 
ſhall appeint ? though he means their diſeretion to point out the 
ſpecific charity, yet, if they died in his life, as in Moggriage v. 
Thackwell, 3 Bro. C. C. 517. ante, vol. 1. 464, or would not ad, 
and therefore the particular purpoſe could not be carried into 
execution, the Court would ſay, the charity ſhould not fail: but 
the teſtator's purpoſe being, that there ſhould be a charity, if the 
truſtees refuſing to act pointed to a particular charity, as the laſt, 
that, if they did act, they would chooſe, the Court, if they ſaw it 
beneficial, FEE apply the fund to that. - $0 in a caſe, that fre- 
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8 4) nee Generel +. 275 If Oxford, 1 Bre. C. c. App- 21. ciced ante, vol. 2. 368. 


charity 
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6 045 
charity or Hoſpital, as "his executor ſhall name; and makes u 1705. 
executor: the gift is incomplete, not becauſe it is illegal, but be- 1 
cauſe be aer ſupplied che means of carrying 1 into execution Cedar 
the gilt, which is legal. Attorney General v. Boultbee ; . 9 
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mY” next if tin —The dofrine of ey pres” as applies to 
charities, which was formerly carried to a great length, as in 

Baxter's cale, 2 Vern. 248. and De Cofta v. De Pas, Amb. 228., 

has been much ſhaken by the late caſes: Attorney General v. 
Biſbop of” Oxford, 1 Bro. C. C. App. 41. Attorney General v. 
Couldingy # Bro. C. C. 428. That caſe, though doubted by the 

Maſter of the Rolls in the Attorney General v. Boulthee, was fully 
eſtabliſhed by him upon a review of all the caſes in the Attorney Art. Hl 
General v. Whitchurch. The ground of this doctrine muſt be, that 
the Court is perfectly ſatisfied, that by thoſe means they would 
execute the intention as nearly as poſſible. Here the intention 
is too preciſe. By applying this to another College the Court 

may a& contrary to it. They muſt be convinced beyond all 
c / 
cage 


A Ea ws a very few exceptions, are, that 
upon the doctrine of ey res as to charities you may ſubſtitute 
one general legal intention for a particular illegal intention; but 
you ſhall not ſubſtitute one particular legal intention in the place 
of a particular illegal intention expreſſed. The ſubject is very 
well diſcuſſed by the Maſter of the Rolls in Attorney General v. 
Boultbee. & decree adding four Fellows and four Scholars, and 
limiting them to the produce of this eſtate, would be good upon 
all the caſes of ey pres.; and would be much nearer the intention 
than giving # to another College. If where the teſtator has im- 
perieQly expreſſed his intention as to the mode, in which the 
charity is to be conſtituted, the Court will find a mode, why not, 
where the mode, with regard to which he has expreſſed his in- 
tention, fails. The Attorney. General v. The Biſhop of Oxford, 
though hardly a deciſion, does raiſe ſome difficulty. If the 
deſtator gan be taken to mean only to build. a church, and not 
repair the chapel, to build a church at Wheatley upon the ſcite of 
the chapel only, it muſt be ſo: but I cannot believe that to be his 
intention. It nn. to this ; that It is 2 caſe, i in which 
Vor. III. 6 8B, | the 


* W * ä E — r N 
n c R „ * . ü 
\ 4 4 1 = 


A 
* 


 Gilts in chene 


1798. che Court Was of opinion, the 1% was to 0 downs ag and 
jan»: 2 eee ens coal ene 57 $28 


\ 


Ar roa ay 
Gunarat SOIT” SP l g 
TERS Land Denia oe abs; it to ** 1 the note of what 
95 : Lord Kenyon might have ſaid in anſwer to the propoſal to augment 
3 living ; which perhaps might have been à wiſer. thing than 
making a larger church: but it was not the teſtator's idea, |; i 
impoſſible to ſuppoſe, he meant the church to be built direQly 


"8 pg to include - 


1 may modify, the objeclion by perthitig e even - < perſons, 
FA the teſtator has propoſed, to be brought 3 in. If not, the tec. 
tator, muſt be. taken to have meant the benefit of a College; and 
rather, than. the charity ſhould fail, J muſt try, if there is nc: 
another College, that would become the truſtee upon the terms 
propoſed. 3 TRE wh e 


» £4 2 : 55 
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7 Rel no difficulty” with tegard' to the propoſition, that the 
* was competent to accept, to refuſe, or to ſuſpend their 
leciſion either to accept or_refuſe. The firſt queſtion under the 
circumſtances for me to conſider i is, whether any act has been done, 
that is a poſitive acceptance, and ſuch as ought to bind them, and 
ſuch as deprives them of the power at any given time or under 
any given Eircuniſtafices to retfa@ that acceptance. 1 am bound 
to put this conſtfüction upon the deed of 1555 upon what paſſed 
after the death of Doctor Andrew; that they meant by that nci- 
ther to accept nor poſitively: to refuſe ; and they have done no- 
thing by it, upon which by any fair 4nd honourable'confirution 
of the tranſactions between them and the next of kin, the only 
perſons, with whom they were dealing, I mould deem them de- 
cidedly to have accepted the benefits, 'and therefore to have bound 
themſelves to perform the duty, which would follow upon the 
acceptance of the benefits, the teſtator intended to the College. In 
the firſt view of it änd Toon after the death of the teſtator there 
Was an intention: never cirried into act, upon the part of the 
College to have at once accepted; to have taken pöſſeſnon of the 
funds; and if they had done ſo; they muſt” have taken upon 
them the duty. From the ſeveral acts, the letters of attorney, an 
expreſs deſiberate purpoſe appears. They have gone all the length 
except the final" execution to have inveſted themſelves with all the | 
fund. One cannot but by cojectute imagine what interfered, 


. 12 that arreſted that e * had conceived : but after de- 
3 : | N 50 liberate 


wants adaption the. deed of 1755 was ROY by which 
nothing Was done but this: for the preſeryation of the fund, for 
preventing an immediate ſuit as to the application, and to have 
brought on a deciſion upon the effect of the bequeſt, they joined 

emſelves with the executrix gud truſtees of the ſeveral funds 
directed to be applied. By theſe means any dilapidation and ac- 
cident to the, fund was for the time prevented. They engage, and 
properly engage, that the dividends ſhould be applied according to 
the will to the full extent of thoſe dividends. | They covenant, and 
properly, with regard to Briaget's intereſt, (to. whom it was the 
ſame, whether it continued money, or was laid out in land, for 
ſhe was to have ,200/, a- year) that, be the condition of the fund 
what it may, ſhe ſhall have that ſum; and there is a general reference 
to the will z that the funds are to ſtand in their names and that of 
the executrix generally upon the truſts of the will. Ought I to 
infer from this, that they had decided to take the benefit of this 
bequeſt, and in conſequence of that deciſi ion to execute the pur- 
poles of the will? Their conduct in that vie w of it would expoſe 
them to a conſiderable degree of reproach ; becauſe they were 
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upon that ſuppoſition guilty in colluſion with the next of kin of | 
conduct tendipg to defeat ro tanto them execution of the will, and | 


make to a very ſubſtantial effect a different deſtination of the pro- 
perty of Dr. Andrew ; and you will ſee immediately, when I 
ſtate it, what a difference i it would make as to the final diſpoſition. 
Suppoling them to have frankly accepted, their duty was to have 
done, what this Court would inevitably have directed, to have 
fold the ſtock, to have found out a purchaſe, and to have inveſted 


the fund in a purchaſe of land. The rents and profits would 


have gone to the relations of the teſtator during their lives. The 
elſect would have been, that they would have ſold all the ſunds at 
far, or rather above par: they would have bought land at 24 or 
25 years purchaſe, Inftead of that, the fund remaining ſtock, the 
whole dividends were received by the perſons entitled for life. 


colluſion with the executrix and the perſons, who conducted this 
affair on behalf of the College. To ſay the beſt, it is an unhand- 
ſome ſuppoſition: but it is a ſuppoſition, I am not entitled to 


themſelves in that neutral ſtate; no perſon calling upon them to 
make an a option. Perhaps to call upon them immediately would 
5 | n have 


They have received one fifth more, than the teſtator intended, by 


make; for it is ſuch a way of dealing with the will, that I would 
neither ſuffer a deviſee nor a truſtee to practiſe : but they placed 
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be bak more, than: the Court would have done under thee 


nn circy mſtances, at that period; when there were no ready mon 


funds, no actual eſtate. T doubt much, whether the 8 
would have called upon them at that moment to decide, whe. 


ther they would accept. Perhaps the Court would have ſold 


the ſtock, and would have directed an account, and cleared 


| the fund; reſerving the queſtion as to the election to be con- 


ſidered Ander the exiſting circumſtances, * when the fund was 


cleared; for the circumſtances, under which the College might 


have then found themſelves, would have made a material in. 
gredient, to which the Court would have beeti bound to gire 
ſome attention. Therefore I cannot held, that they have made | 


an abſolute, definitive, election to accept this truſt: but un- 


doubtedly they accepted the adminiſtration of the property; and 


are accountable for all, that came to their hands: but 1 80 2 
Little farther 3 for I think, while all things remained embaraſſed, 
it would have been much too ftrong for the Court to hare 
aid, there was not room for the preſent members to review 


the deciſion, their predecefſors had made, and to defire not to 
be compelled to, abide by it. It is an infinitely more favourable 
caſe than that of the Duke of Montagne. The acts done have 
been a prejudice to nobody. No injury has been done to 
any. perſon. There is no ground therefore, upon which I can, 
as applying myſelf to the conſciences of the Gentlemen of the 
College, controlling their judgment, ſtate to them, that, what- 


ever may be their opinion upon the inconvenience of it to 


; the College, they are bound in conſcience to put themſelves 


to the inconvenience, and the College under what they con- 
ceive a diſadvantage, upon the acts done fo many years ago 


by their predeceſſors. Their aaſwer in conſcience is, here are 


all the funds: what intereſt we have received here is an account 
of: it will go into the fund: but we deſire to ftand clear of 


I any diſpoſition to be made by the intention of Dr. Andrew; 


thinking, they did not mean to bind themſelves ; but that their | 
whole acts amount only to this; that they took a ſtep engaging 
themſelves to nothing but to act fairly and —_— - as truſtees 
with regard to the truſt fund. | 


As to the ** of the caſe, 3 it is not fir to decide upon it 
without giving an opportunity to ſtate any propoſal with regard 
to this charity. I have not looked at all the caſes referred to. 


* 


Caſes" Chanrery, 


Some of the cafes ſeem: to have gone the length of raiſing an 
idea, that the doQrine of cy Pres as to a charity ought never 
zpain to be mentioned in this court... I am not quite clear of 


that. 


This caſe, the deviſe being for a College, is quite clear of the 
Mortmain Act. It is not affected at all by it. The purpoſe of 
the teſtator is clearly out of the proviſion of the fatute. Its being, 
to be laid out in land makes no difference. It does not fail eithet 
{rom any imputation, that can be caſt upon the intention of the 
teſtator; for he was not deviſing any folly impracticable i in itſelf. 
All could be done, if the College would have accepted it. The 
execution of his purpoſe for a charity directed to a courſe of 
education is fruſtrated by events contingent and quite independent 
of the purpoſe; as if the truſtees, according to whoſe diſcretion 
a charity was to be adopted, had died. It is fit to ſee what fort 
of propoſal can be ſtated upon it. It would come near the pur- 
poſe, if Tr rinity Hall would not admit them as Fellows, but were 
willing to let them ſtand as Exhibitioners, That would be near 
the purpoſe of the intention. I do. not know, that it would 
wander very widely from the; intention, if any other College was 
diſpoſed to receive Fellows fo. well endowed as theſe. Fellows pro- 
bably will be. What L. propoſed to do was to diſmiſs the inform- 
ation, ſo far as it prays, that the College may be bound by the 
directions of the, will with regard to the eſtabliſhment of laying out 
the money upon buildings, and providing for the addition of four 
Scholars to be Fellows; to direckt an account of the money re- 
ceived by the College; to direct the College to transfer the ſtocks 5; 
the turnpike ſecurity ſtill remaining out, the bond to be de- 
poſited with the Maſter; and the intereſt" in arrear upon it re- 
ceived by the College to be paid in: all parties to have their coſts 


1798. 


Arrosuer 
GentrAL 
* 

An basw. 


© 


out of the eſtate ; reſerving farther conſiderations until after the 


Maſter ſhall have made his report; direQiog him. to receive any 
propoſal. wade. to him on, the part. of Merchant Taylors School | 
for the eſtabliſhment of a HR within the terms of the will of 
Dr. Audreu. by | bn . 


1 1 . 
X 189 


1. they" can bud the enn to hy A ee e of an abn. NE 
| ment with regard to the four Scholars, fuch number of Scholars, 125 | 


as they think that ſchool will afford, I mould wich to have a 
Vork. III. 9 | ks 
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| 1798, particular object for my conſideration, whether that object is fo 
Sens near the intention, that 1 can execute it. 755 
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The decree was drawn up accordingly (a). { 


(a) Derag the argoment the Lord Chancellor mentioned the caſe of The Arorny Ch 

41 the relation of the Univerſity of Glaſgow v. Bali College : in Chancery before Lord N. 
thington, It aroſe upon a bene faction by Dr. Sell for four ſtudents coming from Glaſgery 

to Balis College, The information ſtated great abuſes' by the College; who had the 

- eſtate veſted in them. They had made bad leaſes; and there was a good deal of refleQion, | 
A point was made to have the Exhibitions removed. A peeviſh anſwer was put in; and 

they ſaid, they would have nothing to do with the Exhibitions : 1.ord Norrbingren gave 
them time to canfider of it; and they repented : but not a doubt waz entertained of 
transferring the Exhibitions to another College. | 


March gb. ; CP CAVE v. HOLFORD. 
Dee by te- Jon the ſtate of this caſe; and the proceedings. that took place, 
nant in fee, 5 , | | 
is caſe he when it firſt came before the Lord Chancellor, ſee the note, 
ou ie | * . — N 1 *% 


without leay- ante, vol. 2. 604. | 4 
1 — 23 | + 1 hy | 2 3 N . | \ 
decree, ing The ſpecial verdict found upon the ejectment brought under 
12 the direction of this Court, and tried at the bar of the court of 
22 Common Pleas, was argued before that court in Trinity Term 1795 
Ys i by Williamt, Serjeant, for the deviſee Sir Charles Cave, leſſor of the 


be mighe Plaintiff, and Hey toad, ' Serjeant, for Mr. Orreay, defendant in 
_ marry: bY right of his wife, the heir at law; and again in E£2fer Term 1796 


" 
: 


leaſe and re- 

leaſe previovs by Le Blanc Setjeant for the leſſor of the plaintiff, and Adair Ser- 

riage of the jeant for the defſendau ene. | 
evilor t % b 


deviſed | ag Yo 1 types I; b4Y * N Nenn 3 a 5 | PP | 

Slate were On the 25th of November 1796 the Court pronounced judg- 

; conveyed to oe . OR | | | 
Ke- ane en and MEA; | 135 e wry 


ee their heirs .; | be EW IF 4s ; 
Hee: az — Rookx J. (after ſtating the caſe). The great queſtion upon 


; 32 woke, the ſpecial verdict in this ejectment is, whether the will is revoked 
” e ue © 8 | | 4 
e deviſr by this conveyance of leaſe and releaſe; the leſſor of the plan- 
4 . and his heirs _ FFC FFC | 
7 till the marriage; and afterwards, ſubject to other truſts, to the uſe of bim for life; reminder to truſ- 
AA. nn. e preſerve, Ac. remainder, ſubject to farther truſts, to the aſe of the firſt and other ſons of che 
marriage in tail male ; remainder to the deviſor in fee ; and as to the other. part, to the uſe of the de- 
viſor till the marriage ; and afterwards, ſubject to a jointure to the intended wife, to the uſe of the de- 
viſor in fee; by an article executed previouſly to the will in contemplatibo of the (aid. marriage we 
viſions were made as the baſis of a ſettlement of the ſame hature, bat in certain reſpects different from 
that which was executed : the will is revoked; ns te the whole eſtete both n Lew) and Equity: 2 fettie- 
ment having been made previouſly to the. marriage, the articles were laid out of the caſe ; and parol 
evidence of an intention not to'revoke was rejeted. eine 3 
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6 dinilng under the will 4 the defendant in right of his wie 
2s heir at law; whether by force of either of theſe deeds the 
Jeviſe of the premiſes in either count is revoked, To decide 
this queſtion it is neceſlary to conſider the general nature. and 
eſſect of a will of lands, According to Black/tone's Commentaries 
and Lord Mansfeld's doctrine in two or three caſes, which 1 will 
flate preſently, it is conſidered as a . conveyance declaring the 


uſes; but it differs from other conveyances in this, that it raiſes 


no uſe and paſſes no intereſt till the death of the teſtator: when 
he dies, it paſſes to che deviſee ſuch eſtate and intereſt as is de- 
viſed ont af chat legal intereſt, of which ibe teſtator was ſeiſed, 
when he executed the will ; but with this proviſo ; that the teſ- 
tator has continued to be ſeiſed or poſſeſſed without any alteration 
of the eſtate from the time of executing the will to the time of 


_— 


_ Caves 
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Nature and 


effect of a 


wall ot lands. 


bis death. To underſtand this operation of a will we muſt bear 


in mind, that in contemplation of la there is a diſtinQtion be- 
tween tlie land itſelf, the legal fee or poſſeſſory right of inherit 
ance, and the uſe or equitable right of iaberitance. A man 
may make a conveyance without parting with che actual poſ- 
ſefſion 3 and though the legal right paſſes from him, it will be 
reveſted id him as lis old uſe. But if be had parted with the 
legal fee, the -Jaw conſiders him according to my idea as having 
mother ſeiſin. If therefore the teſtator conveys away the whole 
fee-hmple after making the will, though he becomes ſeiſed again 
of the old uſe, yet the conveyance renders the will ineffeQual ; 
not becaule he intended to revoke the, will, but beeauſe by the rules 
of law the will cannot. operate. In Fifzg, 240. the rule is laid 
don by Lord Trevor: „then ab to the other part or neceſſary 
„ qualification, which gaes to the power of diſpoſing, which is 
„ ownerſhip of the land: the law requires that to be complete at 
the time of making the will: conſider, as to this point the law 
is very ſtrict, that the teſtator ſhould bave a diſpoſing power at 
* the time of making the will; for it is ſo far from allowing a 


. * ſubſequent. power by acquiſition after to make the will good, 
« that it requires a continuance of the ſame intereſt, the deviſot 


had at the time of making the will, to remain unakered even 


1 te he time gf bis death; for that any even the leaſt alteration 


ok this intereſt is an aftual revocation of ſuch wills“ I. ord 
Hardiniele in Starromm v. Hardraſtie uſes Lord Treuer very 
words almoſt, or at leaſt exaQly to the ſame eſſect; and agreeably 
10 geg the manner of. leading a deviſe of land is, that the 


261 .  teſtator 


Manner cf 
pleading 0 
deviſe. 


-feſtator- was MN and _—_ ſeifed he made bis will and there} 


- INE. and _— of ſuch ate" in the n gi — ſeifed,” 
This hs of uus 16 very ancient. "Thi books . ſo far back 


— as the 44th year of Edward 3; which is reported both in the 


Year Bool 33 and in the Book of Ae. Upon chat caſe it muſt 

be obſerved, that at that time a parol revocation Or republication 

was ſufficient ; the will therefore might have been revoked with. 
out the ceremony of alienation and taking back, and republiſhed 

without the delivery to the vicar. It ſeems doubtful from Piyb. 

Ab. tit. Deviſe, Pl. 16. and Brook in his Abridgment, tit. Deviſe, Pl. g. 


makes a guerre, (as to which, whether it is Lord Brool's or not, we 


are not informed, ) as to an alienation and taking back; and ſays, it 


does not defeat the will made before; becauſe it is no will till death, 


I ſeems from the Year Book, that a doubt was entertained as to 


the form of the iſſue; | becauſe the heir does not deny, that it is 


the laft will, but only denies, that the teſtator delivered it to the 
vicar: but whatever doubt there might be upon that caſe only, if 
it ſtood alone, a long ſeries of authorities forbids us at this time to 


doubt the principle, that a feoffment in fee of a Jeviſed eſtate and 


taking back the ſame eſtate is a revocation of the will. Dyer 143. 6. 
ſtates the caſe of 44 Edw. 3. and conſiders it as ſettled, that the 
will is void without a new agreement to it; becauſe the alienation 
is a diſagreement. That the deviſor muſt have the land at the 


time, the deviſe is made, has never been diſputed. It is laid down 


by Lord Coke in Butler and Baker's" caſe; and it appears from 
Lord Mansfield,” 3 Bur- 1487. to have been the common law as 
to cuſtomary ' deviſes before the Statute of Milli. But the queſ- 
tion is as to the change of the legal intereſt, though the teftator 


dies ſeiſed of the ſame uſes in the ſame land. The caſes are very 


ſtrong to ſhew, that is a revocation: 1 Roll. Ab. 6 15. ſtates, that if 
a man deviſe land to I. S. and after makes a feoffment 1 in fee to a 


ſtranger to the uſe of himſelf in fee, though he is in of his old 
eſtate, yet it ſeems, this is a revocation; for his intent is to have 


it by the new limitation; and by the feoffment he paſſes the 


1 * land to J. S. in fee, and after makes a feoffinent of it to 


eſtate, and the Statute reveſts it in him; Which is as a new pur- 
chaſe. Lord Hardwicke,” 3 Al. 748. "tae this as 2 ſettled 


point; ſo that it does not reſt upon Lord Rolle's s ſaying, it ſeems 


to be a revocation. Lord Hardwicke ſtates it in "Parſons v. Free- 
man, and obſerves, chat it is a prodigious ſtrong caſe. So if a man 


the 


— = 
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the uſe of binſelf for life; Zewaioder to-his wife for life; remainder 
10 his Own night heirs in fee; there, ſays Lord Rolle 616. though 
be has his old reverſion, yet it ſeems, that his intent was to have 

i: paſs by the livery, and to be in by the Statute and limitation; 


and ſo as a new purchaſe; and for that it ſeems, this ſhall be a 


revocation « of the fee as N as for the life of the . 


1 ſhall . hs that 8 Lord Rolle ftates this to have 
been ſo ſettled in Mountague v. 7c efferies, yet according to the ſtate 
0 that caſe in Popham 108. it was not the principal point. 

is. cited again by Telverton, Cro. Car. 24. Then came Huſſey's 
l. Moor 789. That is ſtill ſtronger ; ; but upon the ſame prin- 
ciple. The feoffment was adjudged a countermand of the will : 
but the Court ſay, that it was ſufficient to declare the uſes of the 
feoffment.. Therefore though they protected the deviſee, or ra- 
ther the Ce eftuy gue uſe,. as againſt an eſcheat, yet they did it by 
conſidering the will. as a declaration. of uſes ; and held, that i in 
ſtrict law the feoffment Was a countermand of the will. In ſome 
of theſe caſes the intent of the party is mentioned: but you muſt 
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litinguiſh between an intention to have the land as a new pur- | 


chaſe and an intention to revoke the will. Lord Mansfield, when 
Solicitor General, arguing Parſons v. Freeman, ſays, there is a re- 
vocation, . which. does not depend upon the intention of the teſ- 
| tatory 2s. where he takes back the very ſame eſtate. The conſe- 

quence. of law-i is, that the will i is revoked, whether be intended to 
revoke it, or not. There are other caſes,” where, intending to 
reyoke, a man has made uſe of a mode of conveyance, which is 
never completed? As where a man grants a reverſion upon an 
eſtate for life, which he had deviſed ; and the tenant never attorns. 
50 in the caſe of bargain and ſale without inrolment. But the 


legal intereſt without any intention to revoke the will. As to 
that, if it is only by a leaſe for years or for life, it is only. a re- 
vocation ro tanto., But if the whole fee is conveyed, it annuls 
entirely the effect of the will, unleſs the teſtator republiſhes it. 
This is eſtabliſhed by a ſeries of caſes down to this day. I ſhall 


not go through them all. Difter. v. Difeer, 3 Leu. 108. is the 


| was no change. of the uſe; for ceprging to, Martin V. Stracban, 
2 which mag 18 a very accurate note in SF Term Rep. 5.1 4 107. 
Vor. Ul. der F 8 D * an b 4 the 
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next in order. It is to be obſerved upon that caſe, that there 


j 


Revocation 
of a will by 


a @ conveyance 


- Pleted. 


revocation. applicable to this caſe is, where the teſtator alters his 


Leaſe for - 
years or life 
is a revoca- 
tion of a will 
pro tanto 
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the teſtator took back the old uſe. Lord Lil coſe, T0 
A ri. Show: F. G 164. Martin: e. Swe, 3 Barnard, 1g, 


| 


— 74 Punbar v. Freeman, 3 Ath. 741. Amb. 118. 1 Wiß 308. and 


Horro R 5. 


a Sparrow v. Hardcafſtle, 3 Alt. 798. Amb. 224, all confirm the 
rule; and in the laſt caſe Lord Hardwicke" obſerves, that there 
having been an uniform feries of opinions in this point,” it ought 


not to be varied. In Brydges v. the Ducheſs of Chandos, (ante, 


vol. 2. 417,) this ſubject is very ably and elaborately diſcuſſed 
and the rule confirmed by the Lord Chancellor ; and he afferts the 


ſame doctrine; and ſtates himſelf to be warranted by a more cor. 


rect note than that in Athyns of Parſons v. Freeman; which i is 


given at large i in the fy {es vol. 2. 431). 


| There are ſome ed to 81 rule: but they prove the rule; 
and go upon an admiſſion of it. The firſt exception is the caſ: 
of partition. That, it muſt be obſerved® does not reſpect joint- 
tenants ; for they have no power by the Stalule of Henry 8. to 


deviſe; and if 6ne does deviſe, and makes partition afterwards, 


he muſt republiſh his will: Swift v. Rabertr, 3 Burr. 1488: but 
parceners and tenants in common being ſeiſed-only of an undivided 
portion in the whole would retain the fame eſtate and intereſt 
aſter partition; ; and if it is done by deed and fine inſtead of by 
writ, the Court has ſo far indulged them as to tay, the prior de- 


viſe is not revoked. Zuther v. Kidby, 8 Vin. 148. pl. 30. 3 P. 


Will. 1706. n. (a). We are left to conjecture the grounds of this 
determination. But Courts of Law are rigid even in this indul- 


genes; for in Tickner v. Tielner, Chief Juſtice Lee, one of the 


Judges, who had ſigned the certificate in Lutber v.-Kidby, held, 


Mortgages 


fee and 7 6 


for payment of debts. It is not neceſſary to notice them; as 


veyances in 


fee for Pay 


ment © 


debts revoke 
a will pro 
tanto only 
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that the deed giving a moiety to ſuch - uſes, as the teſtator ſhould 
appoint, and'in default of appointment, to him in fee, was a re- 


vocation (5). That caſe is e and oma to by Lord 
* Hardwicke in We! v.. Freeman. - Oe; 


8 


There are other eie via. en we conveyances 


they are ſubjects of equitable juriſdiftion, and we are fitting in 
à Court of Law. Notwithſtanding theſe exceptions the general 
rule of law is, that where a teſtator conveys his whole intereſt, 
whether by feoffment, leaſe and releaſe, bargain and fale, fine or 


+ 4.44 tad * 2” 
ne v. Lady nut Vie 7 rer. 240. (5) Note v. Shirlg, any ol. 2.601 
9 | recovery, 


3 


inde; the will is incffeRual at law. It is lien contrary: to th 
intention of the teſtator, that the will ſhould be annulled: 

oſten bears hard upon individuals to enforce the rule ſtrictly: 0 
the tule is ſoz and if it produces more miſchief than good, the Le- 
giſlature in it's wiſdom may alter it: but we are bound as Judges 
to declare and to abide by it. In vindication of the rule however 
I muſt obſerve ſome eireumſtances. Firſt, it is in favor of the 
heir at law; who is always an object of legal favor: Secondly, it 
is ancient, and as much a part of our juriſprudence as the rule, 
that excludes the father from inheriting immediately to his ſon, 
and 'the rule, that excludes the half blood from inheriting at all; 
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and thirdly, it cannot operate upon one, that is #nops conſilii, 


who has no opportunity of being adviſed upon the ſubject, for if 
à man is ſufficiently ſtrong in mind and body, and well enough 
aſſiſted, to execute a ſolemn deed, which paſſes away his legal H- 
tereſt, he ſurely may, if he pays attention to it, republiſh his 


will; and it is a plain, ſimple, and perfectly intelligible, rule; for it 


is only, that, if he will not run the riſk of being within ſome of the 
exceptions, he muſt republiſh his will after making the convey- 
ance. If where there is ſo plain a rule, the party omits to con- 
form to it, the diſappoiantment of the deviſee is to be attributed, 
not to the rigour of the law, but the negligence of the parties; 
who will either take no advice or ſuch as is likely to miflead 
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me tka God this as 27 notion of the rule of law, let us 
ſee, what is this caſe. I lay the articles quite out of the caſe ; for 
they were to be performed after marriage, and this is a voluntary 
performance before marriage; ; and if this was a queſtion merely of 
performance of articles, it would be more a caſe for a Court of Equity 
than of Law. The deeds as to the Seoinford and South Kilworth 
eſtates I conſider as a conveyance to truſtees in fee for the ſpecial 
purpoſe of ſecuring a jointure to the wife. Had he conveyed for the 
life of the wife; ſhould have thought it a revocation pro tanto only: 
but being. x cotiveyance in fee, I am of opinion, it is àa revocation 


of the will as to theſe eſtates; and it is much ſtronger as to the 


Stanford eſtates. Therefore of: eg is, that "rs muſt be 
oy, hays _ n Dodafl ei 45 7 1 en 
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Hz Arn J. we! are lat, that the "__ is revoked as to 
this ths eſtates: We are divided as to the Swinford and South 


Kitworth 
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1798. Kilworth eſtates. The rule muſt be extracted from the ſeries of 
De authorities in the books. They have been very ably reviewed 
' v. my Brother Rogke; therefore I ſhall only allude to them. | 
mm obſerve, my Brother Rooke ſeems to think, that what is laid down 
by Brook is not of much authority: but I have always underſtood 
that the abridgers had acceſs to the records themſelves; and many 
caſes, . that appear in the Year Books with an Agjornatur, are laid 
down by them as decided; which could be only by their having 
acceſs to the records. A revocation. of a will is effected by ope- 
ration of law, ſometimes even againſt the intention; of which there 
are caſes referred to in 1 Rol. Ab. 614, 615. To ſhew, that any 
change of the eſtate would operate as a revocation as well after the 
' Statute of Uſes as before, there are Mountague v. Fefferies, Lord Lin- 
coln's caſe, Parſons v. Freeman, Sparrow v. Hardtafile, Darley v. 
Darley, and Bryages v. The Ducheſs of: Chandos. Some of theſe 
caſes were at Law; others in Equity, Upon theſe authorities I think, 
0 will as to the 3 eſtates is revoked Aly he ſettlement, | 


It remains to be diſcuſſed, air: that Gdlement differs 
; eſſentially from that of the Szeinford; and South Kilzworth eſtates ; 
and the latter is to receive a different conſtruction. It is material 
to obſerve, that in both conveyances the whole legal eſtate is 
veſted in truſtees to the uſe of the ſettlor till the marriage. The 
ſubſequent eſtates are merely ſpringing uſes, ariſing after the 
marriage. This is preciſely the caſe of Mountague v. Jeffries, and 
that of the Earl of Lincoln. The, circumſtance of the marriage 
taking effect is totally immaterial : : the revocation is complete by 
the execution of the ſettlement. In both of theſe ſettlemerys there 
are many limitations in purſuance of the articles with the remain- 
der in fee to the ſettlor. Luther. v. Kidhy and Tictner v. Tickner 
appear to me very difficult to be reconciled with ſome of the 
other caſes and with each other. We are not told, but, as my 
Brother Rooke has obſerved, we are left to conjecture, the grounds 
of the former. It might influence the opinion of the Court, that 
a partition is compulſory and not voluntary. To refuſe | it is ſtated 
in the writ of partition to be an injuſtice. The writ is merely 
brought to affirm the poſſeſſion; as in Dyer 79 b; or to aſcertain 
the poſſeſſion ; as is ſtated in Lord Hale s Commentary upon the 
writ De partitione fuciendd in Fitzherbert's Abridgment 142. Tbe 
legal eſtate of the party is not touched by the writ. of partition. 
It might be, that the Judges thought, pation. by « deed ought not 


to 


d 


enen ane, 

10 have a gredber effet char partition by writ: and that no act of 
the teſtator, that was not voluntaty, ought to operate As an im- 
plied revocation(z)confideringtoo, that the parties were tenants in 
commoniz that they could not make partition by releaſe; and 
could de it voluntarily no other way than by parting with the 
whole fee. |» However that may be, it is difficult to reconcile chat 
caſe with-Tiekner v, Tichner,, The only difference between them 
is the power of appOintment in the latter; and though the execu- 
tion of the power would operate as a revocation of the will, yet the 
reſerration of the power in my apprehenſion would not have that 
elfect. It is introduced into the conveyance, not lightly and without 
reaſon, but for a very important purpoſe; to enable them to bar the 
claim of dower g therefore as well in reſpect of dower as the prior 
deviſe, if the power was executed, the former would be defeated, 
the latter evoked. In Mountague v. Fefferies a covenant to make 
a ſeoffment was held no revocation, 1 Rol. Abr. 615 (a); though 
4 feoffment is ſo z which was much ſtronger than the caſe of 
z power. Luther v. Kidby is therefore, I think, overruled by 
Tickner v. Tithher. We are relieved from the caſes of conveyances 
of the whole fee for partial and particular purpoſes; for they 
belong to Courts of 'Equity, not of Law. | LEE rr 


I think myſelf bound by the ſeries of theſe deciſions, with the 
ſingle exception of Luther v. Kidby, and that with the explana- 
tion, I have given to it, to ſay, that the teſtator has revoked the 
will by the conveyance ; the old uſe remaining untouched, 


g 


1708. 
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Ef 


| Butaun JoThis caſe has been already ſpoken. to ſo fully and 


claborately, that I ſhall obſerve only upon a few of the arguments 
uſed at the bar. The principal ground for the plaintiff was, that 
the articles, the will and the deeds, are to be taken as one tranſ- 


action; and therefore upon the authority of Selwyn v. Seltyn, 


2 Bur. 1131, there is no revocation: but this caſe and that appear 
to me as different as any two, that can be named. In that the deed 


to make the tenant to the precipe was the moſt eſſential part of the 1 
Recovery; and therefore the Recovery related back to that deed 


which was executed long before the date of the will. Beſides we 
are told by Sir James Burrow, who had certainly the higheſt 


(a) Later authorities have eſtabliſhed, that a will may be revoked by a covenant : 


Rider v. Mager, Cottty v. Layer, 2 P. Warts. 328 622; which caſes ate admitted by the 
Lord Chancellor in Bryages v. The Dutebe s of Chandor (aue, vol, 2. 436). | 


Vol. III. e aſſiſtance 


"5 Caſes in Chantery. 


D went, that che ground wuns, that the teſtator bad a rodabl 


v. Under the bargain and ſale; which uſe was deviſable; and that the 
enden. ſubſequent Recovery executed ſuch uſe, and made it abſolute. u 
this cafe the articles form no part of the deeds. The parties might 
have made very different proviſions from thoſe of the articles: 
and if that was done before marriage, neither Law nor Equi 
could have altered it. Though in the preſent caſe the deed is laid 
to be made in purſuance of the articles, it could not relate back 
to the articles, or give the legal eſtate” from that time; as in 
Selwyn v. Selwyn, The will has neither an expreſs nor a neceſſary 
reference to the articles or the ſettlement. - Tt does not profeſs io 
carry the articles into execution; but is made with a more general 
view to the circumſtances, the teſtator and his relations then ſtood 
in. By the articles he contracted to ſettle the Stanford eſtates 
upon his eldeſt ſon and his heirs male in ſtrict ſettlement, By the 
ſettlement the eſtate is given tothe firſt and other ſons of that mar- 
riage only; which I preſume was the ſubſequent intention and 
agreement of the parties. The will is made diver/o intuitu, and is 
not to take effect, if he leaves any iſſue, male or female. The 
Will is not confined to the jointure agreed to be ſecured to Lady 
Lucy Sherrard ; but is ſubject to any jointure or jointures, he 
might make upon the woman, he might happen to marry. If! 
Was at liberty to conjecture from the time of making the will and 
His ſtate of health, I ſhould think, the will was intended to take 
place only if he died before he married: but I am not at liberty to 
go out of the record. Upon this record we are to pronounce, 
whether the will is revoked or not. We are now to pronounce 
upon different inſtruments conveying the legal eſtate. The articles 
do not convey any legal intereſt, and are not noticed in the will; 
therefore I' think now, as I thought at the trial, that they ought 
not to have formed a part of the ſpecial verdict, and we cannot 
take notice of them. We cannot ſet right any miſtake; but are 
bound to pronounce upon the effect of the deed, as it ſtands upon 
the record. Then the queſtion is, whether the deed makes ſuch 
an alteration in the eſtate as to be a revocation of the will. All 
the eſtate is .conveyed to truſtees in fee; therefore I can make no 

_ difference between the different parts of the property. Conſider- 
ing it in this light, the point of revocation is ſo fully eſtabliſhed 
by antient and modern authorities, that any doubt about it at this 
time ſeems calculated to ſhake the rules of property. * 
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oa ai ary, The caſe in RolPt Azridgment goes upon the 
ground, that the reRator had the old reverſion; yet it is ſaid to be 
x revocation. - In Goubolt v. Freeman, 3 Lev. 408 the eſtate taken 


back was held to be the old uſe, and therefore to go to the heir ex | 


maternd'” In Abbott v. Burton, 2 Salk. 590, it was ſtill held, 
that being the old uſe, the heir ex parte maternd ſhould take, and 
that there was no difference between an expreſs limitation and a 
ole reſulting | in law. In theſe two laſt caſes there was no queſtion 
about a revocation; and the authority of the caſe in Rolls Abridg- 
nent is left wholly untouched. Under that there is no doubt, 
that a previous will in either. of thoſe caſes, would have been 5 
voked by the ſubſequent feoffment or ſine and recovery. The 
caſe in Rolli Abridgment goes beyond the caſe of Abbot v. Burton; : 
for in the latter the uſe was out of the party, and was veſted in 
truſtees ; but in the former it never was " any other I and 
yet it was held a revocation. 


Then came Zard Lincoln's coſe. It has happened that in many 
ſubſequent caſes that determination has been lamented; but it was 
never denied. In Doe v. Pott, Doug. 722. Lord Mansfield went 


ſo far as to ſay, the abſurdity of it was ſhocking: but he added, 


it is now law, Perhaps the. misfortune there was, that the deed 
was not attacked upon the ground of inſanity. But let us ſee, 
how it was. received in We//min/ter Hall. In Fitzg. 241, Lord 
Trevor puts the caſe thus: Where there is tenant in fee-ſimple, 
« 3nd he deviſes his lands to another, and after that, and ſome 
« time before his death, he makes a feoffment of theſe lands to 
© another to the uſe of himſelf *and his heirs, though this to 
© ſome purpoſe is no alteration, for he is abſolute owner of the 
« eſtate, as before, yet this does not make the will good, but it is 

« a revocation thereof; and ſo it was agjodged ; in the caſe of my 
« Loy Lincoln through * ſmall an eon.“ 


That wende, 5 underſtood Lord Lincoln's caſe. to e 
wholly upon the ground of the firſt limitation to himſelf and his 
heirs, without any regard to the limitations upon the marriage, 
which never took effect. Parſons v. Freeman, Sparrow v. Hard- 
call, and Darley V. ' Darley, 3 Wil}. 6, all go upon the ſame ground. 
In Sparrow v. Hardcaſtle Lord Hardwicke ſays, that if a perſon 


ſeiſed in fee ſuffers a recovery for the expreſs purpoſe of confirming C 
bis will, yet it is a revocation. In 3 1 Mint. 165, there is a pretty 


Krong pallage, * che caſe, where a man deviſes, and afterwards 
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© 210g 0 the ſoveral caſes in 1 Rollt Ar. GA, Title Devi ce. 
+ ,voked, dus is a xevecatinn j apdtheidale in g Leu. 208, Dit 
. Der, vas cited: as ip the EI of b nen 
cas ode Lan Ghapoolicr-. ». 423 4 & RH. Sth | 


" That caſe is put 38 upon the abſolute A TY and is ada 
ted as clear by the Chancellor. | The only other caſe, T ſhall men- 
tion, is Bryages v. The ' Dutcheſs of Chandos. The limitations of 
the deed were exattly the ſame As thoſe of the articles ; and it was 
determined both 1 in the Court of Chancery and i in the Houſe of 
Lords, where all the Law Lords attended, that it was a revoca- 


tion; and if the will was | revoked 3 in Equity, a N fortiori it Was a 


revocation | at I. 4 | 
bas al 151116. (ann M4260 32907 een | 

As to the caſe of partition, it is a'caſe ju; generic; and there- 
fore if there was no diſtinction between that caſe and others, I 
ſhould not hold myſelf at liberty to overturn all the uniform de- 
ciſions, that have taken place in ſuch a ſeries. But it is materially 
diſtinguiſhable ; and the determinations are founded wholly upon 
that. A' tenant in common has a right to his part only, though 
he oceupies the whole in common. He can ſell, deviſe and gire, 
that part only; ; and by law any one has a right to have his part 
ſet out by metes and bounds ; and when it is fo ſet out, he has 
the fame eſtate and intereſt, as he had before. In Webb v. Temple, 
1 Freem. 542, the ground was, that no material alteration was 
made: yet the Court was divided: but the partition was not by 
the fine, but previous to it. If the partition was by writ againſt 
the wiſh of the teſtator, it was no revocation. It is but one ſtep 
more to hold, that the ſame thing by deed or fine ſhould not have 
a different effe&: but whether that is right or not may be a 
queſtion. In Luther v. Kidby, 8 Vin. 148, there was only a 
covenant to levy a fine; and the authority of it may be queſtion- | 
able. But ſuppoſing it to be law, it only goes to this, that there 
is no difference between a fine in conſequence | of a covenant and 
the writ : but the Court did not mean to lay down a rule ap- 
plicable to any other caſe ; on the contrary a caſe of revocation 
is ſtated, which perhaps would not be ſg decided ſince the caſe 


of Selwyn V. Selwyn: * «#24. deviſes land, and levies a fine, and 


the caption and deed of uſes are before the will, but the writ of 


1 covenant is returnable after 0 will, this ſeems A revocation ; 


os ey | 66 * becauſe 


_ che 

4 1 dee from” the return of che "wilt af 1798. 
bh cove dat a0 not "from, the caption.” / But taking the Whole 

cale together, it Leide as if It Was thought, there was a difference This 
between, a fine for partition and for any other purpoſe. If the HoLroro. 

fne was the operative inftrament in Lutber v. Kidby, the authority "FP 
of that caſe Jeems <onhiderably Thaken by Tickner v. Tithner, and 
what Lord Hardwicke ſays in Parſons v. Freeman and Sparrow v. 
PHardcafile. In Tickner v. Tithner the fee and the old uſe were 
veſted in the teltator.; and yet becauſe the partition was made by 
means fa "conveyance 1 to | a truſtee, i it was held to be a revocation, < 
I ſay, the fee was TRY; in the teſtator ; becauſe that point is $527 
termined in different caſes (a). In Doe v. Martin, 4 Term Rep. 
J. R. 39, the emattider in fee to the children lubjet to the ap- 8b 1 
pointment was held veſted, Mabie to be deveſted. Lord Kenpon det 


appoint- 


there ſays, 0 his eſtate Was Hmited ts Berbia Wills and' to her ment, is veſt- 
« heits, ub the miitrlage' could be Wie mmzed;“ and his obſerv-' be 22 
ation upon it is bills: it Was therefore intended, that the legal 2 — 
« eſlite thould not be taken "out of hes, d unleſs the marriage 5 Fa of if" 2a 


« fe? © Env 6 3 r 171 _ 80 A, 


29 904 1 15849 2 83 107% WET L og: 
ene Li Tincolits he It turned l oP the 
linitation t Sidifelf till che marriage. The legal eſtate was not 
| tier ont of che tuſtator tin the marriage either in that caſe or in 
this! I Ylle e Gook;' 2 Lord Ram. 1150, and Cunmagbam v. 
Moody, & Vg ry the ſame point was ſettled as to the veſting · 
Apply teſe Gaſes to Lirbaer v. Tickner. '' The fee veſted previouſly 
to un appbintment; and then the deed and fine were the ſole 
ground ef d bention an that caſe; and not the limitation of any 
new uſe. M i, it is an direct comradiction to Luther v. Kidby ; 
and the report of Parſon v Freeman in Ambler ſhews, it wWas fo 
conſiclereck 1 There Lord Hyrdwicke': approved af Ticlnar v. 
_ Tickner, and ſaid, it wat the {ame cüſe as that before him. H 
there is no diſtinction between the cafe of partition and other 
caſes, where! the paititiow in ingdeliby:dted and fint, Lutber v. 
Kidby,"ſuppdmig:the partitiom made hy fine, muſt fall. We are 
not informed of: wle traſons af it -I hey are left d conecture. 
f it be lam it / muſt he upon this, that partition ĩs a ſingle caſe. 
But 'in:Sparroty W. Haruhi, Lond Hartfewroke expreisly denies, 
that there bd any diſtinktion from the particular purpoſe: © If the 
cate ivxobteyed bo truſtecs, though for an ene * 
6 of 
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uſe remains, the wal cakes, abc Nas 75 revocation... ief Jul. 
tice Lee was one of the Judges, who. decided fas eg v. Nah; 


44 


and his judgment | in Tickuer v. Tickner ſcems tome 2 correttion of 


Hoty6uD,. his former. opinion, made probably after converſation. with Lord 


 Hordwicke ; who upon all occaſions approved of the laſt, deciſion, 
The reaſon is, that when a man makes a conveyance, he not only 
aQually transfers the eſtate, he had, but he means the eſtate to pak 
under that deed, not under any former deed or will. 

Therefore I am «of opinion a my Brothers Rooke and Heat 
chat there ought to. be SPE for the defendant. 


= w— - 


of 


8888 — 


Erne Ch. T5 Though this Jodring of revgeatinn ” bn 2 car= 
\ ried to: a very inconvenient extent, in conſequence of which many 
wills have been cruelly. diſappointed, and many families greatly 
diſtreſſed, I agree, that the Judges are not to be wiſer than the Law; 
that their duty i is to declare and execute the Law, as it is and not 

to ſtrain it in order to mould it to their conception of what it 
Hy to be: I therefore declare in the outſet, having the mil. 
fortune to differ in the concluſion, I draw, from the other Judges, 


chat I diſtinctly acknowledge every principle, that governs the law 


of Revocation, and ſubmit to the authority ef what is to be found 
in the books, in the points, to which the caſes go: but when the 
caſes are urged as illuſtrations of thoſe principles, and as furniſbing 
rules for the application of them to the particular cafe under con- 
ſideration, I conceive, that without incurring the imputation of 
removing land- marks or breaking in upon the rules of property 
I may, and it is my duty to, inquire, whether the caſes are ſuff- 
ciently uniform. or approaching in eireumſtances ſuffteientiy near 
to control my judgment in a caſe, which I think new ig; ciroum- 
ance, and depending upon à principle in the Law bf Revocation, 
fliat e e e tk 17 bin bas nk! 
49% jut Hi i to 45 i Gio He: e ifi „ 
2 the argument dene point of difference between us:; 
and I declare, that Lari Lintoln's co which; I admit, ought not 
to be no ſliaken, and che late daſt upom the Duke of -Chandsr's 
will, do approach ſufficiently neat to be an authority for determin- 
ing, that the deeds firſt tated in this ſpecial verdict do amount to 2 
revocation of the will as to the \Stanford eſtates.” My doubt 1s 
upon the ſecond conveyance ſtated in the verdict; and I conceive, 


that, let the operation of the laſt-mentioned conveyance be what 


Vu 
111 — ">; 
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cee in-Chanrery. 


nay 80 teſtator died ſeiſed of that eftate,, which he had at the . 
time, . executed the will, and that there is no ground to raiſe a 
ans in law. from the conveyance, that he intended to re- 
voke the will z and. therefore 4bat-the will may aperate upon it; 


and that I. may be clearly underſtood, when 1 ſay the ſame eſtate, 


4 not mean the Identity of the land, but the quality of eſtate 


aud intereſt in that land: I mean to argue, that he died ſeiſed of 
the old uſe; to which the new-eſtate,. right, -title and Poſſeſion. 

to uſe the, words of the Statute) that was for a moment in the 
* under the zonveyance, bad united itſelf, not as a new 
eltate, right, t title and poſſeſſion, but according to the quality, man- 
ner, form ane, condition, | of. that old uſe; for thoſe are the words. 
of the. Statute. Hlexe 1 take my ground. Af I fail in ſupporting 
that the will is s revoked : : il, I maintais it, upon the principle of 
the Law of Revocation J. ſhall be d in un that the will is 


13 


julgment, es declaring, chat it is revoked.” 

Will a FR to a be. 3 u, 3 in ** proper ſenſe 1 that ' 
word, ben the. teſtator has ſignified. his intention, that the will, 
he has made, hall not be his laſt will; or when he does certain 
atty, or certain alterations have taken. place i in his ſituation, ſo ne- 
cellarily nd erring an. intention to reyoke, i it, that the law will pre- 
ſyme.it, That is what we call implied revocation. . Some of the 
inſtances of the laſt ſort. are diſpoſitions. of property inconfiſtent 
with the will; ſuch as giving by a ſuhſequent deed a greater or leſs 
intereſt to Fa .ame perſon, to whom ſome intereſt as deviſed by. 
the will; "Both cannot take effect. That by tbe deed muſt. 
Therefore that is a.caſe of neceſſary implication. 80 a feoffment, 


upon-which. there was ao livery, or a hargain,and ſale never en- 


Tolled.: though there is no alteration in the eſtate, the law implies 


a rev6cation';. ; becauſe the teſtator going ſo far towards an alter- 


ation manifift his 1 intention, that the diſpoſition made by the will 


thoulg nat ſtand, Marriage and the birth of a-child are an inſtance 
of alteration of circumſtances workiog a xevocation upon the. ſame 
principle, railing: a i preſumption of law. All theſe are modes of 


revocation in "the 1 proper ſenſe of the word. But ſecondly, wille 
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are faid to be x revoked | in ag, improper ſenſe, where no actual in- 


tration to revoke f is proved 4 from acts or circumſtances of the teſ- 


uutor; a8 Where the ſubject deviſed. is deſtroyed, or parted with, 


and never, comes back to che e teſtator; or the ſame lands have come | 
back 


, 1 (4 
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If teſtator 
makes a 

 feoffment af- 
ter the will 
10 the uſe of 
himſelf in. 
fee, or ſuffers 
a recovery, it 
is 2 revoca- 
tion. 


J led, us Menttborthb expreſſes ir” in his Office of 0 of an Exccuto 
revoked : bur the language is, thit it is revoked. Tora n 


nmaternd ſells che eftare, and afterwards thinks fit to buy it again: 


aan 11 ehe 


back to ter under wodlgl Abc be Me teten h y bete + 
ſ6nit legal conveyatite! Tn the Hitt iuftabce the Wil einge 


cannot tale 


effect for technical fed fons: ift the förmet ine will" is rather annyl. 


or, + than 


eveh virttany: SE WEB wall cun be elne; but a oy 
licatiori wall not bring back the eſtate, Upon 2 the vin! was to 


fore in 5 it muſt be ſtated, that the K was fates. that 
he afterwards deviſed; and that he died 10 ſeiſed. If the eftate 
therefore comes back with modificatioris of the whote intereſt, or 


he takes back an eſtate by purchaſe, the WII cannot operate upon 
the new eſtate, totally independent of the law of Revocation. It 
is not the ſame eſtate, ſtrialy ſpeaking. Suppoſe, he takes a fee. 
ſimple: it is not that feeiſittfiple, which he Had at the time of mak- 


ing his will, but another, derived by 4 different title, perhaps de- 
ſcendible in a different courfe. Suppoſe, 4 mati ſeiſed ex parte 


0 avoid the eafονν of the Word * Fir thaſ ye " he A take i i 
as à new eſtate; and it would defcerid to his heirs ex parte faternd. 
This is a fegül . ality inherent in a new purchaſed eſtate; and 
diſtinguiſhes it the id ſte; and by that we ſhould be 


_ relieved from the ſenſelels j Jargon, we have heard, of 1 the quaſi f the 


old eſtate: a term uſed” in ſome of the old en and denoting 
ſomething, which is neither the old ellate nor the new eſtate, but 
* between both, Tomethibg . anomalops and un- 
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not a 5 5 Which i is 107 5 4 cc common 5 of roperty, 
and for that reaſsn ſacred ; that if the reſtator 'makes a a 12D 
after the will t to the uſe of e 4 in fee, or ſuffers : A recovery it it is 
a revocation 3 3 an ed the ca ſs in 1 terviipis occurs, we 
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in another rule; that if Ws wal e wr 2 . parts v with 
ily * or debeltd kitnſelf of it PTR be Kas evoked the 
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will; 4 it is Pd ca; whit. this will reach beyond caſes of 1798. 

ſeoffment or other conveyance to the uſe of the feoffor in fee: * 

but that rule is exemplified no where but in the caſes, they ſup- wy 

poſe to How from it: which is in my opinion arguing in a circle. 

The caſe, where the teſtator takes back the old uſe, Lord Hard- 

dicke calls a prodigious ſtrong caſe, and ſays, it muſt ariſe from 

a preſumed intention to revoke the will: it muſt be preſumed, he 

would not have made the new conveyance without an intention | 
10 ' revoke. © If this be the reaſon of the rule, I underſtand it, and : 

| ceive diſtinctly, under what head of the Law of Revocation I | | 
am to claſs theſe caſes. They are not anomalous, or poſtivi juris: 

they are only the application of a clear principle in the Law of 

Revocation ; that where an intention to revoke is demonſtrated by 

the teſtator, he has revoked the will. If that ground is rejected, 

| muſt underſtand. it as a _— rule; and that rule i is confined | 


to theſe caſes. 


Theſe few obſervations upon the doctrine will ferve to ſhew 
the bearings of my propoſition ; that the teſtator died ſeiſed of 
his old eſtate,” which he had, when he made the will; and has 
made no demonſtration of an intention to revoke it; whence I 
conclude, he has not revoked it. As to this laſt part of the pro- 
poſition, demonſtration of an intention to revoke, the caſe is deſ- 
titute of the leaſt ground of intention to revoke. © It was expreſsly, 
and very wiſely, laid out of the argument by my Brother Adair. 

I felt the difficulty for a time as to the old uſe during the time, 
the teſtator was ſeiſed of a baſe fee only, a fee dererminable on his 
marriage. Mr. Hargrave in one of his notes upon Cote Lit- 
beton (a) has entered into a very elaborate and able diſcuſſion of 
this. In ſtrict law the reverter ſeemed to be a poſhbility, which 
veſted in the releſſee; and when it did revert to the releſſee for 
the purpoſe of ſecuring the rent-charge, I doubted, whether the 
uſe ſubjeE to the rent-charge was to be conſidered as the old uſe 
or a new ſpringing uſe: but as it did not ariſe to a ſtranger, but 
was to be conſidered as not diſpoſed: of, and all this perplexity 
aroſe upon the form of the conveyance, and upon the authority 
of Abbot v. Burton, 2 Salk. 590, I ſatisfied myſelf, it was the old 
uſe, and never in conſtruction of law out of the teſtator; and that 
1s the true idea, the mod « reſulting,” applicable tc to this ſubject, is | | 4 
meant to expreſs, | 
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revoked * but the language is, that it 18 Tevbked. Lord EHerduict: 
calls the extinguiſnag or deſtroying the "thing ee a Virtual te- 
votcation: how improperly; appears from this; that the ſubje& j is 
gone by partitig with the thing: büt the will'i is not revoked; not 


even virtually: A revoked will can be republithed: but a repub- 


licatiod will not bring back the eſtate,” Upon Which the will was to 
operate. By conſtruction upon the Statute a will © can operate only 
upon the eſtate, the teſtator had at the time he executed it ; there- 
fore in pleading it muſt be ſtated, that the party was ſeiſed; that 
he afterwards "deviſed; and that he died fo ſeifed. If the eſtate 


therefore comes back with modifications of the hole intereſt, or 


he takes back an eſtate by purchaſe, the'Will cannot operate upon 
the new eſtate, totally independent of the law of Revocition, It 
is not the ſame eſtate, ſtrictly ſpeaking. Suppoſe, he takes a fee- 
ſimple: it is not that feeſitple, which he Had at the time of mak- 
ing his will, but another, derired by a different title, perhaps de- 
ſcendible in à differetit courfe. Suppoſe, 4 tan ſeiſed er bent 
materis ſells the eſtate, and afterwards thinks fit to buy it again: 

6 avoid the euivogue of the word © Burch 0 be e take i it 
as a new eſtate ; and it Huld defcend to his heirs ex Parte palernd. 
This is a gal . ality inherent in a new purchaſed eftate; and 
diſtinguiſhes it the old eſtate; "and by that we thould be 


| relieved from the ſenſelels jargon, we have heard, of the 99 f the 
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old eſtate: a term uſed" in ſome of the old Ep and denoting 


ſomething, which is neither the 61d eltate nor the new eſtate, but 
ſomething between both, ſomethibg perſecliy anomalops and. un- 
intelligible, with no legal quality, and perfectly; inoperative þ but for. 
the miſchievous purpoſe of di Jiſzpoinring th the will. . "There i is a rule, 
not a principle, which is now become 4 common rule of x roperty, 
and for that reaſon ſacred ; I that if the teſtator makes : a Polen 
after the will to the uſe of himſelf in "fee, or ſuffers : a recovery, it is 
a revocation ; and hen the caſe in : 792 termini occurs, ve 
muſt apply that rule: but i it 18 very different, where the rule is to. 
be applied to another cafe* not in ne ter minis: dhe principle 


muſt be then extracted. Ar was argued, "that this ALY g bottomed, 


in another rule; that if after making the Wt the teftator parts v with 


no late of deveſts kitmſelf of it for Fiche. be s Fevoked the 
5 4 * * 


eus in chantery. 
i; and it 4s truly Mic that..this will reach beyond caſes of 
offmept" or other conveyance to the uſe of the feoffor in fee: 
but that rule is exemplified no where but in the caſes, they ſup - 
poſe to flow from it: which is in my opinion arguing in a cixdle: 
The caſe, where the teſtator takes back the old uſe, Lord Hard- 
14+ calls a prodigious firong caſe, and ſays, it muſt ariſe from 
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a preſumed intention to revoke the will: it muſt be preſumed, he 


«ould not have made the new conveyance without an intention 
40 revoke. If this be the reaſon of the rule, I underſtand it, and 


perceive diftinaly, under what head of the Law of Revocation 1 


am to claſs theſe caſes. They are not anomalous, or peſtivi juris: 
they are only the application of a clear principle in the Law of 
Revocation ; that where an intention to revoke is demonſtrated by 
the teſtator, he has revoked the will. If that ground is rejected, 


| muſt underſtand it as a poſitive rule; and that rule is confined 


to theſe caſes. | 


* | : 


Theſe few obſervations upon the doctrine will ferve to new 


the bearings of my propoſition ; that the teſtator died ſeiſed of 


his old eſtate, which he had, when he made the will; and has 
made no demonſtration of an intention to revoke it; whence I 


conclude, he has not revoked it. As to this laſt part of the pro- 
poſition, demonſtration of an intention to revoke, the caſe is deſ- 


titute of the leaſt ground of intention to revoke. It was expreſsly, 


and very wiſely, laid out of the argument by my Brother Adair. 
I felt the difficulty for a time as to the old uſe during the time, 
the teſtator was ſeiſed of a baſe fee only, a fee dererminable on his 
marriage. Mr. Hargrave in one of his notes upon Cole Lit- 
!eton (a) has entered into a very elaborate and able diſcuſſion of 
this In ſtrict law the reverter ſeemed to be a poſſibility, which 
reſted in the relefſee ; and when it did revert to the releſſee for 
the purpoſe of ſecuring the rent-charge, I doubted, whether the 
uſe ſubjeE to the rent-charge was to be conſidered as the old uſe 
or a new ſpringing uſe: but as it did not ariſe to a ſtranger, but 


was to be conſidered as not diſpoſed: of, and all this perplexity 


aroſe upon the form of the conveyance, and upon the authority 
of Abbot v. Burton, 3 Salk. 590, I ſatisfied myſelf, it was the old 


uſe, and never in conſtruction of law out of the teſtator; and that 


is the true idea, the word © reſulting,” applicable to this ſubjeQ, is 


meant to exprels, 
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1798. I proceed to they, that it was the old uſe. This canna he 
De dented; that the intent of the parties in the latter deed and the 
1612, Whole dybſtantial effect {be its formal operation what it may) vn 
© imply to ſecure a jointure of 3400b.; and the eſtate, ſubjec i 
chat, was not intended to be altered, or in.any manner affected; ang 
as far ag the form of the conveyance purports to alter the nature 
and quality of the eſtate, it goes beyond the object of the con- 
veyance. Courts af | Juſtice not only do not incline to allow the 
form of the epaveyance togo beyond the intention, but will be ready 
to adopt all expedients to prevent it; and to confine the operativa 
of every conveyance to the ſpecial purpoſe. Abbot v. Burton is an 
authority for the general ,doQrine; and in Parſons v. Hrcenos 
Lord. Hargwicke applies it 49 the particular caſe of revocation, 
laying it dawn, as a general rule, that conveyances far a ſpecial 
purpoſe, whether. feoffment, leaſe, and releaſe, fine or recovery, 
{hall not operate beyond the ſpecial purpoſe, and againſt the in- 
tention revoke the will. The teſtator by the form of the con- 
veyance takes a baſe fee determinable upon the marriage; when 
the ſeiſin reverted to the releſſees for the purpoſe only of executing 
the only uſe. of conveyance ;. vis. for ſecuriag a jointure; for 
though it affected to diſpoſe of the reſt, the law is clear, that it 
was in the teſtator, independent of that diſpoſition. The ſimple 
Purpoſe of all this form is to ſecure the jointure. If that had 
been affected by another mode of conveyance, it is clear, and my 
Brothers, I believe, underſtand it ſo, that the will would not have 
been revoked. But Lord Hardwicke ſays, if the conveyance is 
for a ſpecial purpoſe, it ſhall not go beyond that purpoſe ; and the 
will is not revoked; the form is inſtrumental. only. I do not 
mean to adhere to the ſtrict letter, that it is for a ſpecial purpoſe: 
it muſt be, 1 agree, a purpoſe, that leaves the ſubſtance of the tee 
untouched to go according to the will; a purpoſe therefore not 
inconſiſtent with the will. If the ſpecial purpoſe requires, that 
the whole fee ſhall be diſpoſed of againſt the will, I agree then, 
the will is reyoked, Upon the ſuppolition, that this ſpecial purpoſe 
was not to, exhauſt the fee, but to leave it undiſpoſed of, I take 
it to be clear, this is not a caſe of revocation. But till it is ne- 
ceſſary for the leflor of the plaintiff to make out, what he mult 
have averred in pleading, that the teſtator died ſeiſed. Suppoſe 
the deed did not purport to limit the reſt of the eſtate : muſt not 
At common the uſe have reverted to him, as never diſpoſed of? At the com- 


law the uſe | | a 


1 be in the ſooffee or conulee.; and is not averced ; avit mult be, if to the uſe of the ſeoſſo, 


\\ - no 
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coanlee; and rule of pleading is eſtabliſhed upon it; which is 
ſtated by Lord Holt in Lord-Anglgſea v. Lord Altham, 2 Salk. 676; 
it is not averred ; as it mult be, if to the. uſe of the feoffor or 


conuſor,. 1 admit, there is in this caſe an expreſs: remainder in 


ſee to the teſtator:. what is the difference ? Another propoſition is 
dear in la; that-the uſe declared, and which, if not declared, 
would have reſuked, is one and the fame uſe; and this is not a 
— dry propoſition, produdive of no legal conſequence: the 
courſe of deſcent is regulated by it. For inſtance, in the caſe of 
the. conveyance-by a man ſeiſed en parte matern# the uſe reſults 
to him in the ſame manner: ſo it is, where the uſe is expreſsly 
limited to the party, from whom the eſtate moved: it would be in 
him-as his old eſtate, and go to the theirs .cx parte maternd: Co, 
Lit. 13. 4. Albot v. Burton ; and that caſe is recognized in Martin 
v. Strachan, 5 Term Rep. B. R. 107. In Abbot v. Burton they at- 
tempted to alter the deſcendible quality of the uſe by arguments 


drawn from the form of the conveyance; which was fine and 


recovery. To that the Chief Juſtice ſaid, the fine and recovery 
were both to be taken as one entire conveyance, conlifting of theſe 
ſeveral parts and directed as to the uſe of them by the ſame co- 
venants: that though the conuſees had a ſeiſin in fee of the eſtate 
and uſe veſted in them by the fine for a ſpecial purpoſe, and upon 
that ſeilin the recovery was had, and in ſtrictneſs the eſtate paſſed 
by it was their eſtate, yet upon conſideration of the whole con- 
veyance the eſtate did originally move from the conuſor of the 
fine; and for that reaſon, if there had been no limitation of the 
remainder of the uſe upon the recovery, he took it ta be very 
clear, that ſo much as remained unlimited ſhould reſult to the 


conuſor and his heirs, and not to the conuſee; in whom the eſtate 


was not veſted with a purpoſe. to create him any intereſt, but in 
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order to forward and complete the conveyance of the conuſor's 


eſtate; which was taken as one conveyance: then the uſe limited 
upon the recovery axiſes as properly out of the eſtate, that moved 
kom the conuſor of the fine, as if he had made a feoffment or 
line ot any ſingle conveyance to that uſe. 


This doctrine relieves us from all difficulty from the form of 


. the conveyance, If though by the form of the conveyance the 
eſtate was taken from the conuſees, yet ſtill the uſe might reſult 


from the eſtate of the conuſor, becauſe in ſubſtance it was his 


7;'< conveyance, 


Caſes fit Chamer 
corrveyance, it follows, that as this jointure was created by con. 
veying an eſtate to the truſtees by leaſe and releaſe for that ſingle 
Purpoſe only, the form ſhall not operate beyond the purpoſe and 
the effect of the conveyance; for if it does in this caſe, why did 
it not in that? This doctrine juſtifies my obſervation, that Coun, 
of Juſtice are not inclined to allow the form to prevail againſt 
the intention: but it goes farther; for Lord Trevor obſerves, 
what is repeated by Lord Chief Juſtice Lee in Martin v. Strachan, 
that the uſe limited upon the common recovery ariſes out of the 
eſtate of the conuſor, not the conuſee. We know, it is the des 


Ns finition of a uſe ſeparated from the land, that it is collatera] to 


the ſeifin of the land; and when the Statute unites the ſeiſin and 


the uſe, it is according to the quality of the uſe, not of the ſeiſin; 


therefore if the uſe is the old uſe, when the ſeiſin is united to it, 
it muſt be the old eſtate; and I cannot agree, that the union is to 


be conſidered as a new feoffment; for if ſo, it would be taken 
back as a new eſtate and by purchaſe ; the contrary of which is 
reſolved in all the caſes, that are to be found. Therefore it is not 
in any degree analogous to a reconveyance by a new feoffment ; 


and my farther concluſion is, that the teſtator died ſeiſed of that 


eſtate, of which he was ſeiſed at the time, he made the will; 
with this alteration, that by theſe deeds he has created a charge 
upon the eſtate of 1400/7. a-year for a jointure, with a term 
of 500 years to ſecure it. Here is an alteration. That alter- | 
ations in an eſtate will in many inſtances work a revocation, I 
admit. It is one of the general heads of the Law of Revocation, 
But the law is clear, that an alteration of this nature ſhall not re- 
voke a will. It is ſettled over and over again, that a leaſe for 
years or even for life after a deviſe of the fee will not revoke a 
will. Both thefe caſes are put in Montague v. Fefferics, 1 Bro. 
Ab. tit. Deviſe 615: Cro. Jac. 49: Cro. Car. 23; and there are 
many modern caſes to the ſame effect. They call it a revocation 
pro tanto. That is an improper uſe of the word; for the truth is, 
part of the thing deviſed is gone, and therefore the will cannot 
operate, without even an intention to revoke. In this caſe there 
is not even a partial revocation; for the will purports to operate 


only upon that part of the fee, which remains in the teſtator 


after making a jointure. In this circumſtance the caſe is new; 


and the circumſtance, in which it is new, goes to exclude all pre- 


tence for 7 an intention to revoke; for the deed reſpects nothing 
but what is expreſsly reſerved out of the will. It is. ſo far from 
| | | 1 92 i being 
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being dense with the will, that the will and che ſubſetjuent 
deed amount in effect to one conveyance to the uſes declared by 


that will and that ſubſequent "conveyance. Theſe caſes,” I have 


mentioned, Were not denied at the Bar; nor was it infiſted, that 
4 mere alteration by a leaſe for life or years to a ſtranger would 


work a revocation. This muſt be remembered, when we come to 


alk of the leaſt alteration making a revocation. How 'then is 
this will revoked? Not upon the ground of intent; for that is 
abandoned. My Brother Adair ſtated it to be a politive rule of 
Law eſtabliſhed by a ſeries of decifions, that certain acts done 
by the teſtator would be a revocation, let the intent be what it 
might, and even againſt his manifeſt intent. To that propoſition 
| entirely agree : but we muſt ſee, what thoſe acts are. Every 


thing will "not do that: a new eſtate, a new uſe, I admit, 


would. He ſtated that the mere deveſting the eſtate, ' whe- 
ther it comes back or not, and though the teſtator is in again of 
the old uſe, that even taking back the eſtate through the channel 
of a truſtee, Would do it. To a certain extent I admit all this: 
but hot, that the mere deveſting the eſtate for a moment, where 
the party is i of the old uſe, will do it; though I think it was 
good law before the Statute of Her! but when the Sratme united 
the ſeiſin to the uſe according to the quality of the uſe, that poſi- 

tion could n longer be maintained. If the teſtator makes a feoff- 
ment in fee to a ſtranger, and the next minute takes back a fee 
by reconveyance, this would be changing the eſtate. That fee 
would not be the fee, that was deviſed; and the will may be ſaid 
in an improper ſenſe to be revoked. Tf he made a feoffment in 
fee to the uſe of himſelf and his heirs, or declaring no uſes, be- 


fore the Statute that uſe would not be the uſe deviſed; and ſo of 


the converſe of that propoſition. But the rule ſtands upon a 
much broader bottom than the momentary deveſting the eſtate. 
The eſtate never comes back at all. I can put a caſe, where 
the eſtate 1 is deveſted for a conſiderable time, and the will is not 


revoked: where the teſtator is diſſeiſed, and remitted by re-entry. | 


| am aware, the remitter is by act of law. Put the caſe, that the 
party difleiſed dies without, having re-entered: the will is revoked, 


becauſe he has not died ſeiſed; not becauſe he intended to revoke 


it, or becauſe the eſtate was deveſted, but becauſe he did not? re- 


veſt it, and therefore did not die ſeiſed; ; and it is only 1 in reſpect 


of that conſequence, that 1 in any caſe parting with the eſtate, in- 
dependent of the intent, does amount to a revccation. To 
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contiaue to have it. There are not many poſſible caſes, in whi N 
he can be ſaid to die ſeiſed of an eſtate, which he had parted wit, 


| | by a fidion of law turns upon this; that it never was out of him 
: 1 i | | 


will, and becauſe they ſhew an intention to revoke. An alteratign 


upon which the deviſe may by poſſibility operate, it is fair u 


to raiſe an intention to revoke the will, but which does revoke it 


io the other principle, to which I have declared my affent ; that, 


1 Caſes in Chancerv. 
maintain, that parting with, the eſtate for a moment i, , f 
vocation, it is ſaid, that he muſt continue to have the ſame eſtate 
from the time of making his will to his death, Thi, Dro. 
poſition, to whatever extent it may be maintained, does not ſeem tg 
me to advance the argument. It ſeems to be the former Propel, 
tion in other words 2 if he Parts with it for a moment, he does not 


The caſe of remitter is the only adjudged one, I know of 3 Which 


and therefore he died ſeiſed, - Alterations in many caſes reyoke , 


leaving only a reverſion far removed by many intervening eſtates 
has ſhewn a diſpoſition in the teſtator not to let his will tak, 
effect; and though there may be ſomething of the old eſtate lef, 


conclude, he did not mean his will to have any effect at all, The 
ground is very different from that taken in the argument. It i 
not ſimply upon the alteration making a revocation by a mer: 
arbitrary rule, but a ſolid, acknowledged, principle of a preſumed 
intention to revoke. , Alteration of eſtate not powerful enough 


brings us back to the ground, we have trod. It muſt be tha 
alteration, which ſhews, that the eſtate, of which the teſtator dies 
ſeiſed, is not that, which he had deviſed ; and that brings us back 


the eſtate being gone, the will cannot operate. If the eſtate taken 
back is ſubſtantially a different eſtate, the will may be ſaid to be 
revoked upon all the grounds; it may be ſaid, either that 
it is intended to be revoked, or that the old eſtate is gone, 


and by technical rules the will cannot operate upon the new 


eſtate acquired. My Brother Adair laid it down as a rule, tu: 


taking back the eſtate through the channel of a truſtee altered 
the eſtate. Taken literally it is true; and underſtanding it to be 


by reconveyance; which is underſtood. upon the paſſage in C. 


Lit. (a]; as it muſt be, becauſe he ſpeaks of its altering the courſe 


of deſcent : but if it is meant to extend to the uſe, which reſults 
upon the conveyance, it is begging the queſtion ; and the propo- 
ſition ſeems wholly inapplicable to a reſulting uſe; which is cor 


| | Hateral to and ariſing out of the eſtate of the feoffor ; which is take 


back by the Statute, and is as if never diſpoſed of: and, ſecondly, 


by % (a) * 57 * 7 ** the 


— in Chancery. 


4 not altered, by whatever channel it reſults, It is the d 


the 


ble, and when united to the ſeiſin becomes the old eſtate; and it is ; 


4 contradiction in terms, that the old uſe and the old eſtate are an 


ſuch poſitive rule, that every alteration, deveſting and parting with 
the eſtate, ſhall be a revocation of a will. 1 admit, it is ſaid in 
many caſes, that there is ſuch a rule: but where are the caſes, 
from which it is drawn? I can find no caſe determining that 
point; t that every the leaſt alteration, every deveſting the eſtate, 
is a revocation, My apprehenſion is, that when the queſtion 
ariſes upon an alteration of the eſtate working a revocation, there 
are certain principles, which govern the law, to which thoſe ſeveral 
inſtances are to be referred, and upon which they are to be deter- 
mined; and it is not enough to ſay, every one alteration ſhall be 
ſufficient, without pointing out the principle, upon which that 
particular alteration ſhall amount to it. It is clear, if it ſhews, the 
intention is altered: fo, if, though the intention is not altered, 
the ſame eſtate never got back again. When we are trying caſes 
by principles, the Law of England is indeed a, ſcience : but 
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altered uſe and an altered eſtate. I am ſhewing, that there is no W e 


what ſhall we ſay, if it can be argued, that if the teſtator makes a 


leaſe for years or for life directly, the will is not revoked, but if 
he ſhould unfortunately be adviſed to do the ſame thing by leaſe 
and releaſe, it ſhall be revoked ? Why? It ſhall, becauſe it ſhall ! 
The rule is poſitive, and muſt not be examined. It muſt be 
ſhielded from examination and inquiry, becauſe they would ſhew 
| the falſehood of it. The old law is adapted to the rule, that the 
teſtator muſt be ſeiſed of the lame eſtate ; and the neceſſary con- 
ſequence. is, that the will cannot operate upon the eſtate taken 3 
as in the caſe of 44 Edw. 3. which was an alienation and re- 
purchaſing, The argument goes upon a refinement. . They ſay, 
if it is intended to revoke, the will is revoked; and that all acts 
inconſiſtent with the will are a ground to infer an intention to re- 
voke, All this is perfectly clear; and if the ſeries of caſes, the 
books a are loaded with, had been brought to the teſt of this prin» 
cple, we ſhould not at this time have the misfortune to differ in 
opinion upon chis point. But the principles are in the caſes re- 
ported ſo confounded, that it is impoſſible to find out the prinei- 
ples; and it gives them the appearance of mere arbitrary deciſions, 
which in truth they are not, if they are referred to-their prin- 
ciples, The caſes ſelected from the laſt in the books, would, if 
they were looked into, be a very good ſpecimen of the whole. 
The early caſes are clear and referable to principle, In the 

| modern 


; 


25 be collected. 
The caſe 44 Edu. 3, was mentioned by my Brother Zaytored 1 


Caſes in e 


modern cakes they are all huddled together without reference 
principle; and the prinoiple cannot with any reaſonable certain - 
It is neceſſary to take ſome notice of thoſe Caſes 


to 


the oldeſt caſe. I agree, that it is good law. I rely upon it as the 
main ſecurity of my argument. It is my polar ſtar, guiding me 
tõ this concluſion, that if the teſtator dies ſeiſed of the ſame eſtate, 


Me has neither aliened nor repurchaſed. Winkjield's cafe, Godi, © 
132. From the converſation there ſtated the doubt ſeems to have 
been, whether ſo much of the land, whereof no livery was made, 


would paſs by the will, or not. I collect, though it is not Liſting 
that the Judges were ultimately of opinion, that the land would 
mot paſs. The principle is not diſtinctly ſtated. Reduce the caſe 


to its principle, and it is very plain. The teſtator preferred, that 


the deviſee ſhould take the eſtate under the feoffment in preference 
tb his will; or why did he propoſe a feoffment at all? The 
moment, he demonſtrated that preference, the will was revoked 
upon the ground of at implied intention. Apprehenſive, that he 
might not live long enough to make livery, before he ſealed the 
.deed, he aſked, if it would be any prejudice to his will: being 
anſwered, that it would not, he faid, he would ſeal it; for his in- 


tent was, that his will ſhould Rand. He certainly did mean, that 


his will ſhould not ſtand, if he lived to make the feoffment. Thoſe 
who, were about him, gave him very bad advice. They thought, 
he might 80 on with the feoffment, and that his will would not be 
revoked. The law is in direct oppoſition to his wiſhes; for having 
demonſtrated his intention to revoke the will, it was revoked as to 


that part alſo, upon which he had only begun the feoffment. He 


did manifeſtly intend to revoke it, and to make terms with the law, 


which he could not make, that the will ſhould not be revoked, till 


he had completed the feoffment. The act, he had begun, was in 
oppoſition to the will and to the operation of the will. When he 
had reſolved, that the deviſee ſhould have the eſtate by another 
inſtrument, he did not intend, he ſhould have it by the operation 
of the will. As to that part, with regard to which the feoffment 
was completed, he has revoked it upon both grounds: he intended 
to revoke it; and he had parted with the eſtate. The caſe of bar= 


ain and nate without inrolment proceeds exactly upon the ſame 


principle. That caſe and another caſe upon the effect of incom- 
plete conveyances as revocations are in 1 Rolle Ab. 615, Pl. 5 &6; 


and the Sound is ſtated. The Brant of the reverſion * * an. 
\ ö | eſtate 


k 
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gute fot Nie where the Tele Seek ditbtiie,” is 2 HNoliticn: 1708. 


Why? not merely bectuſe it was ah incomplete conveyance ; "but 
bectuſe the teſtaror has ſhewh his intent, that abother ſhould have 


4? | 


- 


Ir, and dy put it in the pc wer of the Teller by attorning to complete Hotrons, 


the grant; and the other cafe of bargaih and ſale without curolment 
:: ſaid to be a revocation © for the cauſe aforeſaid.” This ſhews, 
upon what principle the revocation by theſe incomplete acts pro- 
eeetils. It is not an arbitrary rule, but a dear, diſtin, principle, 
unde in good ſenſe; an act demonſtrating an intention to re- 
yoke; I have dwelt the longer upon this caſe, becauſe the principle 


of the tale is perfectly clear; and the kale is an Wuftration e of 


awk the whole e os Fevocarion. * 


The ket ” eye E. in the Blast Nb, 789, 
del by thy Brother Raute. This ciſe is 4 good muſtration 
er the dsctene als. The feofftnent revoket! the will, be⸗ 
aue the Keſtiror pitted "With his eſtate. It is mic to be 


agilnſt "Me" Invention of che teſtator, and is put as oe of 


be totgelk Füktattees of thie Operätibn of the law upon the 
mere ground of Altefütlon of the eſtäte; whereas, firſt, he intended 
16 piſs, fo by the will, but by the fetmeßlk; ſetoridly, it wat 
$6 altered, Wat According to all the rules it was abſcliitefy ĩmpoffible, 
the will ebüld from that time operate as a"cbtivEyatice of the tate. 

The reid is appatent: the teftarot did ribe die Teifed of it; and 


yet it is extremely obſervable as to the doctrine of rebocation, that 


this will was net revoked ultimately, thougli it could not take 
effect us u Wa z for it wis allowed to be a good declaration of the 
uſes of the feeffmerit.:: but a revoked l is 5 Will at all. ft 
ſhews extremely ſatisfactorily, in What ſenſe the word “counter 
mand“ is there meant to be uſed. It is uſed in the fame ſenſe ay 
— e e ariblled,” It was Wffaifily 4 very particular 
caſe to hade Geourred 5 for the will Was allowed to operate as 4 
declaration of the uſes of that very inſtrument, which: prevented it 
from operating immediately upon the eſtate itſelf! The Court of 
Exchequer: carried: this odious doctrine of revocation 10 farther; 


A l e 


Latwich V. Mien, 1 Roll: fb: FR x Bro: tc doi: not 


reſemble the caſe in Moor in circumſtances; 3 yet it is referable 


to the fame claſs of caſes, I agree to the obſervation: of my 


Brother Buller. upon that part of the caſe; thbt ſecms to be ad- 
* 8 81 mitted 
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Caſes in Chancery. 
mitted here, and which was reſolved there upon debate. There | 
was a- ſtruggle for a relation back to the covenant to levy the 
fine the Court thought, it could not be; and I am not called 


upon to debate that point; as I agree with the other Judges th 
the articles are to be laid out of the caſe here. 


"Two * old eo ann referred to FR the argument: 1 Na! 
Ab. tit. Deviſe, Q. Counter mand. 615, pl. 1. 616, pl. 2. The 


- firſt appears not to have been decided with the approbation of 


Popbam, a very able Judge. It is this: a man deviſes land 10 


J. S. and afterwards makes a feoffment to the uſe of himſelf in 
fee: though he has the ſame eſtate, yet it ſeems, this is a revocation. 
Two reaſons are given for the judgment; that the intent was t 


have the eſtate by the new limitation ; and that the feoffment 


paſſed the eſtate, and the Szatute reveſts it in him; and ſo it is as 2 
new purchaſe. I agree with Popham, that neither of thee reaſons 
is perfectly ſatisfactory. What is meant by the intention to hare 


the old eſtate by the new limitation: or what conſequence would 


it be of, if he had it not by the new limitation, but it was his old 
eſtate? Moſt clearly it is not as a new purchaſe. That point 


Was decided over and over again, and ſo lately as in Martin v. 


Strachan was conſidered as ſettled by Lord Chief Juſtice Lec in that 
ſolemn. judgment upon a ſpecial verdict. In the other caſe from 


Rolle, 1 confeſs, there was a new limitation; vig. the interpoſed 
eſtate to the wife for life. If any thing turns upon it, I am not 


called upon to debate it; for in our caſe there is no ſuch limit- 
ation interpoſed. The ſame point is ſaid to be adjudged in Cre. 
Car. 24: but another reaſon is given there; vis. becauſe he parted 


with the whole eſtate. The ground of argument was ſhifted ; [ 
ſuppoſe, becauſe the former ground was not ſatisfactory. But 


this latter reaſon is not more ſatisfactory; for I take it, he had not 
parted with the whole. In the firſt. caſe the old uſe was not 


| parted with; and in the ſecond, part of the old uſe was not parted 


5 with. Mountague v. Faferier, which is cited in thoſe two caſes, does 


not lay down an arbitrary rule, but refers it to the principle of 
the Law of Revocation, the intent. The principle is therefore 


right; though the application of the principle in thoſe two part 
i cular inſtances may be deemed TY erroneous. 


* Difter v. Dies, 5 3 e W was 4110 chen Ia that caſe the 


denn in tail had, I take it for granted, the reverſion in 115 ; and 
| dis 


Ax 
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wis was the eſtate, updn which che will was intended to operate: 
otherwiſe 1 do not ſee, what he could deviſe. If ſo, it was the ſame 
6 the ſubſequent caſe of Marwood v. Turner, 3 P. Will. 163. 


Then the effect of the recovery was abſolutely to deſtroy that rever- 


Gon in fee. This is proved by the well-eſtabliſhed difference be- 
tween tenant in tail with reverſion to himſelf in fee levying a fine 
ind ſuffering a recovery. In the former inſtance he lets in the 
reverſion and all the incumbrances of his anceſtors: whereas by 
ſuffering a recovery he deſtroys the reverſion and all the incum- 
brances upon it, and gains a new fee ſimple to himſelf. It was 
therefore altered indeed, What the. will was intended to operate 
upon was totally gone. The caſe of tenant in tail levying a fine 
only has not occurred: but here the reverſion was totally deſtroy- 
ed; and a new fee-ſimple placed in the room of the eſtate-tail. 
Where all the eſtate is altered, I agree, it is a revocation : but 
that the word © altered” has any force to revoke a will by its own 
neceſſary ſignification, going to every alteration, is a propoſition, 
which, though generally ſtated, and, I admit, by many great men, 
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Tenant ia 
tail with re- 
verfion in fee 
levying a 
fine lets in 
the re verſtun: 
but ſuffering 


a recovery 


| bars it and 


all incu m- 
brances, and 
3 a new 
ce. 


certainly when brought to the teſt cannot upon their own principles 


ſtand. It muſt be an alteration, that of necefliry ; is a revocation z 
ex rei neceſſitate revoking the will; as in Galton v. Hancock, 
2 All. 425, where after a deviſe of an eſtate for lives the teſtator 
porebiley” the Texerſion | in fee. | 


. "1 


There are ſome older pa ſome more modern 1 upon the bye 


ſame principle : Roller Ab 646, tit. Deuiſe: Celui gue uſe before 
the Statute of Ben. 8. deviſes the uſe : then the Statute unites the 
ſeiſin to the uſe; the will is revoked: 
deviſed is gone: but che principle does not appear upon the 


4 a » &” 
1271 * 4 L 


Then came che caſe of renewal of a leaſe; which is one of the 
The reaſon is obvious: the thing 


points in Marwood v. Turner. 
is deſtroyed; and he takes back a new intereſt. I cannot con- 
ceive, that this caſe has the moſt remote application. to the preſent. 


that is, becauſe the thing 


The ſurrenderor means to part with what he has, and accepts an 


equivalent for | it. This teſtator did not do that. 


Then tante Lord Lincoln" 8 . 1 


P. C. 154. That was determined by the greateſt men in Mc/7- 
9 Eall againſt the wiſhes of every one 3 and the deciſion 
a Bobs eetorted 


„ 
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extorted by the ſtubborn and inexorable rules of wb There! 51 


good deal of perplexity in Shvteer's ſtateinent of part of the deviſe, 


and 1 think, it is not to be found in Fg. Ch. Ab.; therefore ! 
ſappole, it was not conſidered to be of much effect. The Prayer 


of the bill is probably more correctly Rated in Eg. Ca. Ab. |; 


ſeems to be admitted on all des, that it was a revocation at Law. 
the ſtruggle was, whether it could be ſupported in Equity. The 
ground is ſtated very ſhortly, and indeed rather alluded to than 
ſtated : „For the reaſon the law goes upon in judging it a rero- 
« cation, is, becauſe the leaſe and releaſe is a conveyance of the 
« eftate; and ſo ex neceſſitate rei a revocation.” It did wel 
enough for the occaſion ; and though the ſtatement is looſe, it i; 
not far from being very preciſe and accurate. The words pro. 
bably were meant to import, that in that particular caſe the deeds 
were ſuch a conveyance, as ex neceſſitate would be a revocation, 


That propoſition is true; and ſtands upon very ſolid grounds 


There is no maxim better eſtabliſhed, than that implications are 
neceflary ; ; if they were not, they would be capricious and arbi- 
trary. Lord Lincoln converted his abſolute fee-ſimple into a baſe 
fee. If that had determined by the marriage taking effect, the 


whole fee-ſimple would have been out of him for ever; and he 


never could have got it back again. If he died 7 he 
died only ſeiſed of a baſe fee. It was impoſſible therefore, that 


he could die ſeiſed of his old eſtate ; therefore it is moſt true, that 


the deeds were a revocation. I am not inclined to diſpute my 
Brother Buller s argument, that it depended upon the firſt limit- 
ation creating a / baſe fee. With this explanation I agree, that 


will was revoked; and upon the authofity of that caſe I argue, 
that this will was not revoked. There is no ſuch neceſſity here. 


| Lord Lincoln did not die ſeiſed of his old eſtate: this teſtator did 


die ſo ſeiſed. There is nothing in the neceſſity of the caſe to 
prevent this will from operating. The difference between the two 
caſes as to the baſe fee is, that in this caſe the baſe fee determined 
in the lifetime of the teſtator ; and he was in effect according to 
the ſtrict letter of the law remitted to his old eſtate. The ſub- 
ſtantial difference between the caſes is, that here the whole effect of 
the leaſe and releaſe reſpected the jointure only: whereas in the 
other it was intended to make a diſpoſition of the whole fee. My 


| opinion therefore does not interfere with that caſe : on the con- 


trary, in m opinion, chat caſe governs this. 47 


W 
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in aca ve Turner, the argument for the revocation is thus 
ſummed up: With reſpect to the fteehold eſtate, e common 
« recovery and the deed, by which che premiſes were conveyed 


1 Hey RD. 
« to truſtees. and their heirs, declaring the uſe of the recovery to 8 


4 Sir Henry Marenoed and his heirs, theſe being all ſubſequent to 
« the will, and inconſiſtent therewith; as declaring, the premiſes 
« ſhould go to his heir at law; and not to his deviſee, it ſeemed to 
« he not much oppoſed, but that the ſame. Were a revocation. 
« Beſides a common regovery, as it is a ſolemn conveyance upon 
record, and ſtronger than a feoffment, muſt needs be a revoca- 
« tion; the recovery. being ſuffered by the tenant. in tail plainly 
« gains an abſolute ſee derived out of that eſtate · tail; and which 
« fee was never deviſed: conſequently it muſt be even ſtronger 
« than the caſe, where a man having lands deviſes them, and 
« afterwards maleeg a feoffment of them, though to the. uſe of 
« himſelf and his heirs, and though this be the old uſe and the 
« old eſtate, yet according to the ſeveral caſes. in 1 Kolle: 
Ar. 614,, tit. Deviſes revoked, this is a revocation z and the 
« caſein 3 Levintæ 108, Diſter v. Difter, was cited as in the very 
« point; of which opinion was alſo, the Lord Chancellor,” x 
What was that opinion, beyond the, concluſion of, the argument, 
that the will was revoked, I cannot collect. Some of the reaſons 
given are very good: ſome are very bad. The recovery and the 
deeds declaring the uſes being all ſubſequent to the will, and incon- 
ſiſtent therewith, as declaring, the premiſes ſhould. go to his heir 
at law, and not to his deviſce, appears to me a very bad reaſon. 
They declare no ſuch thing. That the recovery ſuffered by. the 
tenant in tail gains an abſolute fee derived. out of that eſtate-tail, 
and which fee was never deviſed, is a very good reaſon, and the 
true one. That briags it within Difter x v. Dilber. Then the caſe 
is ſtated as ſtronger than a feoffment by the Finer to the uſe of 
kimſelf and his heirs made after the will. 1 I cannot conceive, 


how i it is ſtronger. | It is neither Arooger, nor weaker. .  , 
| uin 1 36d; 


orn. er "Le 


Several other modern 2 were cited for the defendant 25 a 
thorities applicable to theſe. principles, Or rather ;to. eſtabli 
dicta, that are ſcattered through, thoſe. caſes in great prof — 7 
do ngt mean, to-controvert the deciſions in any Ang l them, 
from Lord Lincoln's . caſe down .to Dare v. Darier. 3 Hlk 6. 
and the, — upon the will of the Duke of Changes; but I may 


complain of the ſtatement given in dome of dhe reports of the 
Vor. III. ji 8 K . reaſons 
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reads WH e judgment : which are ſometimes ſo contradia, 


* that, not only the reaſons of the judgments upon the ſame pole 


Cave 


. 


Herred. gent may be conſidered as the contradictory arguments of the 


are inconſiſtent with each other, but the reaſons for the fame judy. 
fame caſe gro and con at the Bar. I ſhall refer for this to Sparrey 
v. Hardcafile, Amb. 224. Undoubtedly that was rightly deter. 
mined. In the firſt paragraph of the judgment it is laid down, 
that even the leaſt alteration of the deviſor's intereſt by any act of 
| his makes it a different eſtate, ſhews a different intention, and i; 


therefore an actual revocation, unleſs in ſome ſpecial caſes. In 


. the next paragraph it is faid, that if he does any intermediate a0, 


from which it muſt 'neceſlarily be inferred, that his i intention did 
not contipue, it is a Fevocation.” How little ſtreſs ought to be 
hid on theſe phraſes,” where the particular'caſe in Judgment does 
not turn upon circumſtances preciſely the fame. As to the ex- 


| amples, that follow, it cannnot eſcape obſervation, that here is 2 


heap of heterogeneous inſtances, depending upon different prin- 
ciples, huddled together without diſcrimination. If we tefer them 
to the two paragraphs; I hive -mentioned, they neither furniſh 
the principle, nör are cotſiſtent with each other. The latter is 
ine argument, that would Have been uſed at the Bar to corre tue 
falſehood of the former. "Theſe caſes therefore are the material 
of an edißce wortlry of ſo eminent a builder of legal ſyſtems as 
Lord Harwich: but the cement is wanting. Probably the fault 
hy with the reporter from a defire of ſtating the ground of the 


judgment thortly.” T cangiot. 7 ſoppoſe, that it we had Lord 


count of ite not lr he thing, he Tail, Woüld be perfedly ſa- 
tisfaQtory *. He has taken notice "If © OY v. Freeman in 
Nee v. Harde lle, it in Which he had the authority of his own 


great namèe 'oppoſed to kim. The leading principle of that caſe 


is, chat a conveyarice for a ſpecial purpoſe with the limitations, 
that J originally mentioned, is not neceſſarily a revocation. In 
Sparrow, v. Hardcafile Lord Hardwicke encounters this doctrine. 


He fays, there is no Lale, which has the words. * for a particular 


6p erde as tlie reuſon of the determination: „ There was bis 
5 authority in \ Parfont” v. Freeman, If Athyis reports it fight. 
«Both thoſe detärfinatichs T Think are Tight. The uſe, I make of 


them, is to'farnth - myfelk With un authority for fo far abating 


from the exceſſive reveretice to ſo great a name as Lord Hard 
-wicke, hier is too apt both to Oy aud perpetuate error, #5 


25101697 6 A 8 to 


Cales in Chancery. V 

to etümine the principles, and to narrow them to their proper ex. #708. 

tent, and not to extend the general expreſſions beyond their pro-— 8 
bounds, and that; to Which they are meant to refer. Lord 3 

Hardwiehe ſaid, he was not concluded by his opinion in Payſors RY. 

„ Freeman; becauſe that was not the point in judgment. Fok 

lowing Lord Hardwicke, I feel, haud paſſibus æquit, I ſay, I am not 

concluded, there being no caſe upon the very point. I ſhall take 

ſome farther” notice of Font v. Freeman; becauſe it opens the 

Law of Revocation better than any modern caſe; and becauſe it 

refers to Tiehner v. Trckner ; and then Ihall conclude this tedious 

Uiſcuſfont diſcuſſion, by which I have almoſt exhauſted myſelf, 

and I fear, tired the patience of thoſe, who hear me. I quote 

Parſons v. Freeman from Atiynt. Lord Hardwieke there fays, 

« If the huſband had been feiſed of the abſolute legal eſtate at the 

« time of making the will, and afterwards had ſuffered a recovery, 

« and declared the uſes to be ſuch, as he 11 his wife ſhould 8 

* ou this would WAVE been a revocation-:” | | 


My Brother Buller has ſtated Wine very ſolid reaſons, why it 
would not be a revocation: but certainly Lord Hardwicke thou _ 
it it would and __ that agreed to e, v. Nieiner- | 


4 The-caſe of ths froffment, ks 4 8 ks back the 
« old wel is a eee w—_ caſe: Wy" | | 


Certainly, I agree, - it can not now be ſhaken. therefore 1 will 
not enter into it-: | 

9 « That ion mult ariſe Bom a TINTED Jatenition, that 
« the teſtator would not have made a new r without 

* an intention to revoke his will: wo | 


7 


15 they Rate it: | 


The But this muſt be underſtood with ſome reſtrictions and limit- 

„ ations. If che *conveyance or recovery be for a particular pur- 

© poſe, then it thall revoke no farther than to anſwer that pu- 

poſe; as where a'teſtator creates an eſtate for years or for a 

in he lande er it ſhall Wee no n i e th 


SS EET - 
* L. C5 ; 


If we are to * 4 "Pw theſe e e what me 
we ſay te this?-IFf the whole eſtate is paſſed out of the teftator, 
82 1 1 . but 
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chat it ſhall operate no farther. So, if we rely upon the 


but only for the purpoſe. of creating a joiature, this ig expreg 


mere li. 
teral expreſſion, the caſe is determined upon the authority df 


Lord Hardwicłe; for a mere particular purpoſe here 10 aps 
Parent: 4 Nr 4008 0 1 EET LEAST, 


4 


* Lot opinion, that che ſame conveyance, which would be 
* a revocation. of a deviſe of a legal, will be equally a revocation 


* of a deviſe of an equitable, eſtate; and it would be very .dan- 


“ gerous to property, if it was otherwiſe. But ſtill the ſame rule 
„ holds as at law: if for a particular purpoſe only, it ſhall be 
„ underſtood to be a revocation pro tanto only. In all the caſez 
«. where it is a conveyance of the whole eſtate in law, and is only 
“ meant for a ſecurity, the revocation ſhall only be for that parti. 
cular purpoſe, to let in the incumbrance; for the teſtator him- 
“ ſelf. has drawn the line, how far the revocation ſhall go; and 
« his intention is plainly ſhewn,”? - 


Contraſt this with what Lord Harduwicke ſays in Sparrow v. 
Hardcafile ; where he denies, that the caſe of a mortgage in fee 
turns upon the particular purpoſe; and ſays, it is, becauſe in 
Equity the mortgage is only conſidered as a chattel-intereſt, But 
ft means the ſame in ſubſtance; though in the latter caſe he has 


taken great pains to deny, that it was ever underſtood, that the 


words * for a particular purpoſe,” were ever uſed. In Parſons . 
Freeman, we find that phraſe in all parts of it: a 


« Mr, Freeman took a fee differently qualified, conveyed dif- 
4 ferently, diſpoſable differently, and cannot be ſaid to be only 
< for a particular. purpole; and therefore I am of opinion, the 
<« recovery is a revocation of the will 


Lord Hardwicke need not have ſaid all this, if it was true, that 
every recovery deveſting the eſtate was that alteration, that worked 
a revocation : he need not have. ſhewn. that there were ſubſtantial 
alterations. In that caſe I think, Lord Hardewicke has gone 8 
great way towards putting the whole doctrine upon fatisfaQory 


grounds. His introduction ſhews, he thought it a harſh doctrine; 


and from the qualifications, he makes, he did not deſire to extend 


it to all poflible caſes, It is admitted in this vaſe, that the revo- 


cation does not Proceed upon tue ground of intent. It 87 
5 | | 0 


des mn Chamber. 
lord Hardwiche did not "conceive, it would apply to thts eaſe 
.³ WR wrcined vnly for years or for life; 


ind he gives the teaſon, why the form of the conveyance fhould 


dot affe@ che old uſe; for that, is inftrumental:” a reaſon, no 
man ean (anſwer. * It would be firange\ in ie tare form, mot 


operating upon che thing, ſhould be turned againſt the —— 


n eee ate 


There is 4 eg of exkes in Equity; nn in fee and con- 


69x 
2798, | 
3 ini 
Hor rens. 


1 


veyances for payment of debts. Lord Hardwicke ſtates expreſsly, 


chat the fame rule from the particular purpofe holds as at law. Some 
notice 18 taken by him of Tic#ner v. Tichner; that in that caſe the 


conveyance was not merely to effeRuate a partition, but was a new 


conveyarice # Which, he plainly means, had an effe& beyond the 


| partition.” Lulber v. Kiaby and Tithner v. Tichner differed in one 
dreumſianee only: in the former the uſe of the moiety in ſeveralty 


is immediately to the party in fee, and is à reſulting uſe : : in the 
latter a new uſe according to appointnient is interpoſed ; and that, 


| obſerve; did entend ever the whole fee. That, Lord Hardwicke 


thought, was a new conveyance, and beyond the particular purpoſe 
of partition. Trckner v. Tickner was clearly determined upon that 
ground, whether well or ill. It proceeds upon a diſtinction be- 
tween that and the former caſe; and affirms the principle of the 
former; which muſt have been underſtood to be, that being for a 


particular: purpoſe conſiſtent with and not diſturbing any part of 


the old uſe it vas no revocation ; though, the form being a fine 


and a deed to lead the uſes, neceſſarily in ferm and operation it 


did deveſt the eſtate of both the tenants in common. It deveſted 
it for a moment, but only for the purpoſe of veſting the reſpec- 
tire moieties in ſeveralty. At an early period, it appears, this 
caſe of partition had created ſome puzzle. It ſeems a ſtronger caſe 
than a feoffment by the teſtator to the uſe of him and his heirs ; 
for it is in ſome reſpects a different eſtate. But fortunately in this 
inſtance) common ſenſe got the better of form. We have not the 
arguments of the Judges: but if Lord Hardwick is riglit in ſaying, 


that a conveyance for a particular purpoſe is not a revocation 


in toto, we may preſume, that was the principle; which is a ſolid | 


prindiple.” It had all the analogies of law to fupport it, and the 


authority of all the caſes of partiat revocation- They wiſely 
determined, the purpoſe of the conveyance was every thing, the 
form nothing 3 and that there was 10 dfferetice in doing it by 
Vox. Ul, 3 8 J. deed 
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- Cxption,, but dende ann the: een e is yore, 


done it upon a writ, It, is ſaid to be an exception, In m 


) ap- 
| prehenſion the prineiple is a clear one; and that caſe is J 


NO ex. 


and it would be injuſtice to confine it to that caſe. It the leaf 
alteration, of which we have heard fo” much, does: not work 1 
revocation in that caſe,» neither ought it in any, where the 014 v6 
is left untouched, It ought to be conſidered as a leading, not 20 


excepted and anomalous, caſe; and, as Lord Hardwicke once con- 
ſidered i it, as a wholeſome limitation of aidodrine, .that had beg 


| carried to A _moſt unreaſonable extent upon the, narrowelt of al 


grounds, It 18 impoſſible. 40. diſtingvich it from this caſe; and 
upon that authority, ſupported: by that of, Lord Aardrick: in Par. 
ont v. Freeman, that g CONVEFANCE; AF (TEGAVETF.: for a ſpecial pur. 
pole ſhall revoke no farther than to, anſwer that purpoſe, I am 
of opinion, that the authorities will be better ſupported by de 
claring, that this conveyance. is not a. revocation-as:to'the Stinfrd 


and South * ilzworth - eſtates, than bye the contrary determinationt 


but as my Brothers, are of A contrary opinion, nk mak b be 
for the defendant. . bored bas So08y97fo? vw chant 
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Upon a ,writ of errot in the Court af King's Bench. this caſe 


| + 


of 
22 
K. 


was argued in Trinity Term x797 by Wellianis Serjt.: for the — 
a the plaintiff and Mr, Percival for the defendant; 


— * © Michaelmas Term following by Mr. Balgayifor ic 


4 Fung. plaintiff and Mr. Gibbs ſor the defendant.-/Irhmediately on the 


FIVE? "49 


gth March 
1798. 


concluſion of the ſecond argument, zothNovember 79770 the Coun 
unanimouſly ae. 23 viao 1d ee 4. 
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The cauſecame 03,upon.the;Equityireſerved, 1+ 

2 ai Klaue H ont 3: 291 Hib « efadior amo 1! 2 2 

. 1 Attorney, General for-the e cee ee e bse th 
Court can be called upon 4 execute the truſts. of the will, as not 
revoked. in Equity? It will depend: upom thei ground of William 
v. Ouwenf, ante, vol. 21595111 Lord. Chief Juſtice Eyre was of 
opinion, that if the, 1 the, conyeyante-'was only for a 
particular purpoſe, the mode would, notmake it; a;revoeation; 
and though, a great gumper of the Judges are of u contrary 
Opinion, an eee ame. with 
toynb TERMS © LW 0s 4. Fry = reſped 


= 0 = * 
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al ble there is no doubt the iflenicine 66h not vary 3298. 
from the articles, the will is not revoked in Equity upon the * 
VE 


authority of Williams en., I alſo ſubmit, that caſe cannot . 
gand; if this will is revoked as to the Stanford eſtate. The reſult Horror». 

| of the judgment in that caſe is, that the articles created in the teſ- 
utot a ſort of equitable intereſt; and the Maſter of the Rolli con- 
Gders the will as diſpoting of that, and the conveyance therefore 
a8 not revoking the operation of the will. I muſt obſerve, as 1 
aid at the bar of the Houſe of Lords, when arguing Brydges v. 
The Daches e Chandos 1 found it my quty to contend, that 
Wiliems v. Otoenr was ill decided, that, with regard to the re- 
verſion in Fee; it is impoſſible to ſay, the teſtator had an equitable 
etite in that reverſion. The Maſter of the Rolls was of opinion, 
the purpoſe being only to clothe thoſe equitable eſtates with the 
legal eſtate, the ſorm being by a conveyance of the whole fee, that 
with regard to that reverſion the effect of the articles in Equity 
was ſtrong enough to control the revocation at law, which that 
conveyance would make as to the reverſion in fee. The Chief 
Juſtice ſeems to think, that would alſo do at Law: the Maſter of 
the Ralls thought, it would not; but that it would in Equity. 
The fame principle, that led him to think, the conveyance of the 
reverſion would not revoke” the will as to the reverfion, muſt 
decide ast0 the Stoinford and South Kilworth eftates, that the con- 
veynnee made for the purpoſe of making a marriage agreement 
good would not diſturb any legal intereſt conveyed for the pur- 
poſe of creating chat annuiey; though the mode was that of con- 
veying the whole eſtate. Brydger v. The Ducheſt of [ra] 


ſeems in fome reſpects to have ſhaken Williams v. Owens; ſubject 
to ſhis obſervation, which applies ſtrongly to the Swinford and 
South Kilwarth eſtates, that in Brydget v. The Ducheſs of Chandos 
the conveyance was in no reſpect an execution of the articles. 
As, tothe Stanford eſtates, the introductory words of the will are 
the ſame as if the teftator had given them by the articles to his 
firſt ind other ſons in tail male: then he gives them to his daugh- 
ters, then to the ſeveral other perſons mentioned. The contingency 


may be fairly tated to include in it what amounts to an Expreſs 
=F has to che ſons, chen 0 the daughters. a 


1 TY 
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nai " cli, that . Auel were not Nane If it it is 
clear upon the face of the atticles, the will, and the ſettlement, 


a7 


* together, that the beltator by the Will, made in proſpect of 
| | that 
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Lord Chief Juſtice, though they bath come to the ſame conclu- 


l Owens to be an authority, hom 1 can hold it not a revocation in 


goes ſo very near this. I am leſs likely than any ane. to ſay, this 


that marriage, referred expreſaly ro the intereſts given to b. 


„„  fuance of that agreement, then the articles, the will and the ſets 
e tlement, altogether ought to be conſidered as one act; and it muſt 


| v. Owens with the opinion of the Lord Chief Juſtice in this 


the marriage having followed, all the eſtates were turned into 
equitable eſtates. It reſts ſolely upon that ground. Whether that 


Was not revoked ; that the legal eſtate was not affected by the 


the time of making the will and after the ſettlement was made. 
Ik that can be maintained; it is à ground fog a writ of error. 


took place after the ſettlement. There was go change in the eſtate, 


"Wy 
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children and the jqinture,. and the ſetiſement is enpreſtly in 


be held, that he conſidered himſelf as having contracted a binding 
obligation as to an event afterwards to take place. It is impoſiy, 
to reconeile Williams v. Owens with Bryager v. The Dacheſ; 


lord Cuancaiion—elt is as impoſſible to reconcile Milian: 
caſe. The opinion of the Maſter of the Ralls and that of th, 
ſion, that the will was not revoked, are directly oppoſite. In 
Williams v. Owwews his Honor decided upon this ground; that, 


is a conſtruction, that can be ſupported, not being now reviewing 
that caſe I will not preſume to ſay: hut that was the ground. 
The Lord Chief Juſtice thought, that the-deviſe of the legal eſte 


ſubſequent inſtrument ; that the deviſor bad the ſame eſtate at 


Suppoſing it to be, as a great. majority af the Judges have 
determined, a revocation at Law, upon grounds, that it would now 
be tedious to repeat, I cannot. conceive, even admitting Hillans v. 


Equity; for they did not marry upon the articles. The marriage 


the marriage not having taken place, The articles had no ope- 
ration fill, the marriage. Before the marriage a ſettlement was 


made; which is an alteration, of the eſtate from that, which the 
teſtator had at the time he deviled.., 


By | Ht eee 
I confeſs, I am bound by a great many prejudices ip this cauſe. 
You may imagine the bent of my opinion. The opinion, I gare 


in the Duchgſt of Chandos's caſe, confirmed in the Hauſe of Lords, 


Court can ex arbitrio hold, that any. thing is a. diſpoſuion by or 
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ground, on ich u was decided, does not advance your agu 


u e er ede diſpoſition. dene v. Gen upon he 1798. 


ment t a. Therefore eee Wee - 2. 
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57 | the-decree l vs referred to the-Maſter to Jnquice, "whether 
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Urne an a appeal to the Houſe of Lords from 1 much of the By a mort- 
4 


ecree-made in the cauſe of Brydges v. The Durheſr of Chandos 
{reported ante, vol. a. 417) as declared the will revoked by the ſub⸗ 
ſequent ſettlement, of the 28th and goth of Offober 1 78 a, the 


decree was atfirmed upon the. zoth-of November 17953. eng 4 0 


. 


Earl Te Temple „ married the plaintiff-Lady Hina Eliza Sa 
Brydger, the, cauſe came on for farther directions upon the 
Maſter's report, under that part of the decree, by which it was 
referred to bim to inquire and ſtate, What manors, lands, and 
hereditaments, were conveyed by the deeds of the Ich and 8th of 
December 17803 to whom, and for what ſtates, and upon what 
truſts; and which of the ſaid. heredizaments have been fince 
fold; and whether all, or any, and Which, of the incumbrances 
thereby direQed to be diſcharged have been ſatisfied; and whenz 
and whether any and which of the faid eſtates remain unſ6ld;; and 
whether any and what acts were done by the * touching any, 
and vhich, of the eſtates 7 * 
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\ Therepart? ſtated the anicles, the will, be Hes and the 
<onveyance of the Somer [et t/hire eſtates by leaſe and releaſe, dated 
the 7th and 8th of December 1780. By that conveyance, reciting 
the articles, and that no part of the 20, fool. therein mentioned 
to be due upon mortgage of the eftates 4 in the counties 'of Mid. 
deſex and, Southampton had been paid, but the whole thereof 
remained. due in manner following : nix. 550. to Heury Hoare. 
on mortgage of part of the Middleſex eſtate; Fool. to "Kim as 

Vou lt {Ren executor 


of a deviſed 
eftate or a 
Conveyance 
in fee for 
payment of 


debts, the 


"the willis 


revoked pro 


tanto only. 
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The Dackef citing divers deeds and inſtruments, whereby it appeared, that 
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4798. eee Ol Chriflopher Abnild upon part of the FIERY Site, 
=: o J. to Joba Mount, and 5o0b!. to Milliam Denne upon mon- 
Teve.r gages of other parts of the eſtates in the fame county g andre. 
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W 15,0004. ſtood charged upon divers of the ſaid hereditament, i in 
tdtthbe county of Somerſet, and was then due to Henry Jobn Kearny, 
and that 65 007. was ſechred” to Jacob Preſn by mortgage of te 

manors of POP Rodity and Batcombe” and other premiſes in the 

county of 'Shmtr/et for 556 years,” dated the 2 5th of March 1774; 

but that 4000/7, part of the ſaid 650 J. had been paid; and that 
45. ſtood ſecured upon a. mortgage in fee of the manor of 
Keynſham and other premiſes in the county of Somenſet, made by 
the Duke of Chandos by indentures of the 26th and 27th of J 
6 ; EY m— ] 780 to Thbmas- Morris Bip#s ;-and that the farther ſum of oo l 
1 due from the Duke to Biggs by a farther charge upon the ſame 
N 3 1 eſtates, made upon the '6th of December then inſtant; and reciting 


$49 


abb & Vo the ſettlement of Oagber 1780, and the covenant therein contained 
* for conyeying the Somerjetfhire- eſtates, upon trüſt to ſell the ſame, 


and with the money, ariſing from the ſale to pay the mortgages 


i 5 Jy upon che eſtates in the counties of "Middleſex and Southampton, 

JN and. all debts and incumbrances affeQing the ſaid hereditam ents 
in the county of Somerſet or any of them, and to Pay the re- 

mainder of the” money (if there ſhall be any) to the Duke of 

| Chandos,” his executors, adminiftfatofs, or aſſi igns; it was wit- 

neſſed, that” in purſuance 'of the covenant in the faid articles of 

1777 and the indentures of ſettlement of Ogober 1780, and for the 

more peedy diſcharge of the ald“ incumbrances, Oe, the fad 

Bube und Ducheſs, conveyed to triſttes ad rheir heirs the eſtates 

of Keynjh Jam, $hobe Rode, Batcombe, or elſewhere in the coutity 

of Somerſet, to hold to the their Heirs: and aſſigns, for ever; in 

truſt with all convenient ſpect 10 mökg fale of and convey all the 
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ſaid manors, He, to apy ' perſon or perſons, bis, her, or their, 

heirs or aſſigus, either together or in parcels; and it was de- 

clared, that the truſtees, ſhould ſtand poſſeſſed of the money te 

ariſe bs ſale. of the ſaid imanors, and premiſes or any parts thereof, 

1 upon ti truſt | ia the firſt Plate to pay c off and diſcharge the (aid ſum of 
1 3.000 due o Kearney 1 2 500, due to Prgſon, 4500 “. and 

Sol. due to Biggs, aud the intereſt "of thoſe ſums ' reſpeQively; 

and i in the next place 10 pay off the ſajd ſeveral ſums of 55004 


5ooo!. 4000 , and 6000. charged upon the ſaid eftates in the 


— 


counties of Middle * x and Southanpon,, dus to Hoare, te, and 5 
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and after; the deveral payments aforeſaid, in truſt to apply and dif- 


ales, as aforeſaid, unto the ſaid James, Duke of Chandos, his ex- 
ecutors, ad miniſtratora, or 7 alligns, for his and their own uſe and 


TT Wo + * a. in 
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before him, that in purſuance of the ſaid deeds the ſaid eſtates in 


to the Ducheſs of Cbandos,) and except the Stoke Rodney and Bat- 
combe eſtates, were ſold; but thoſe eſtates remained unſold; and 
that out of the moneys ariſing. from the ſale the ſum of 25007. 
remaining. due to Jacob Hreſton was paid; and by indentures, 
dated the goth of November 1784, he aſſigned the eſtates of Stoke 
Rodney and Balcombe to Thomas Graham, his executors, admini- 
frators.or alſigns, to hold to him, his executors, adminiſtrators or 
aligns, for the xelidue-of the term of 500 years, in truſt for the 
Duke of Chandos, his heirs and afligns for ever; and to be aſſigned 
and diſpoſed of, as the Duke, his heirs and aſſigns, ſhould direct 
and appoint; and that out of the money ariſing by the ale the 
ſum; of 2000 %, part of the 15,0004. due to Kearney, was paid; 
and by indentures of leaſe and releaſe, dated the 4th and 5th of 
September 1785, reciting, that the Duke of Chandos was ſeiſed in 
ſee of the, Keynſbam eſtate, ſubject to a charge of 13, 000 d., the 
Duke, in order to ſecure to the Ducheſs 125000 J. arrears of the 
annual payment 0. her of 4.500 {. conyeyed that eſtate to the uſe 
of the Duke for the joint lives of the Duke and the Duckeſs ; ; and 
if he mould furvive, to the uſe of the Ducheſs, her heirs and 
allgns,\fon,ever-. if the Duke ſhould furvive, then, after the de- 
ceaſe of che Ducheſs, to ſuch. uſes, as ſhe ſhould appoint: in de- 
fault of appointment, to the uſe of the Duke, his heirs and aſſigns z 
and out of the {aid moneys 5000 J. due to Henry Hoare upon 
mortgage of part of the eſtates in the county of Southampton was 
Paid z and by indentures of leaſe and releaſe, dated the 28th and 


ſums of g and 500 J. ſecured to Biggs on mortgage of the 
"Keynſham, eſtate in the county of Somegſet were paid to him; and 
be byzindentures. of leaſe and releaſe, dated the 28th and 29th of 
:Fuly 1786, reconveyed the ſaid eſtate at  Keynſham to the uſe of 
the Duke of Chandos, his helry and | aſſigns; 3 and that the ſum of 


_—_— za 


. 


1 theteof xeſpeRively,. and the coſts. relating ito the truſts; 


poſe of the ſurplus (if any) of the moneys to ariſe by ſuch fale or 


eee | T3 | 27 
"The Maſter farther ſtated by his repott, that it was admitted 


the eounty of SCamenſet, except the Keynſbam eſtate, (now belonging 


587 
1798, 
Karl * 
pou fas 


The Baches 
of bos. 


29th-of: September 1786, the eſtate was reconveyed; and the ſaid 


" Earl 


6399 
1798. 


of other part of the eſtates int the comity'6f Southampton was pail 


in conſideration of 4493 l. paid to him by the ſaid truſtees of the 
Ducheſs wich her conſent, conveyed the eſtate of Stole Rodney; to 


viſo, that if the Duke, his heirs, executors, adminiſtrators and 
| aſſigns, ſhould pay, Wc, the ſaid truſtees would reconvey the ſaid 
eſtate to the uſe of the Duke, his Heirs and aMpns, or to ſuch 


: other perſon or perſons, as he or they liouls W 


— Guilds. 


1 ſecured to Henry Hoare on mantgage'of part of be «tay 


in the county of Middiex was paid 10 his executors; ang 4, 


Tewpie eftates compriſed in the ſaid mortgage were reconveyed by inden. 
| The Backen tures of leaſe and refeaſe, dated the 12th and x 3th of 


W el 1786; -* and that the fum of 40co J. ſecured to Joby Mau 


mortgage of other part of the eſtates in the county of Soathamptn 
was afterwards paid to him; and the ſaid eſtates were reconveyed; 
and that the ſam of 6000 l. ſecured to William Denne by mortgage 


to him; and the eſtates reconveyed by teaſe and releaſe, dated the 
ad and 3d of July 1787; and that by he means. aforeſaid the 
ſeveral mortgages and incumbrances, as well thoſe affecting the 
eſtates in the counties of Middleſtr and Southampton 2s in the 
county of Somerſet, were diſchatged, except the charge of 13,0001 
to Kearney, ſubject to which the Keyiſham eſtate in the county of 
Somerſet was conveyed by the indentures of the 4th and 5th df 
September 1785; and as to the ſaid charge, by-indentures, dated 
the 22d of May 1787, in confideration of 16,0004 paid to the 
truſtees, in whom the faid charge of t 3,000 f. aG derbme veſted, 
+ the truſtees out of certain truſt · moneys ariſen from property 

the Ducheſs, the ſaid charge of 13, 00 U was aſſigned to the 
ſaid laſt- mentioned truſtees, in truſt; as to 3000 L, part thereof, for 
the Duke of Chandos, his executors, admiriiftrators and aſſigus; and 
as to the 10, 00 I, reſidue thereof, for tie purpoſe of ſecuring to 
the ſaid truſtees the ſaid 10, 00 .. fo advaticed" by them; and f. 
terwards by feaſe and releaſe; dated the 7th'and 8th of June 1787, 


the Duke conveyed the Keynſham eſtate to the uſe of truſtees, their 


heirs and affigns, during the joint lives of the Duke and Duchek 
for the ſeparate uſe of the Ducheſs ; and by the ſaid indenture the 
Duke alſo releaſed and diſcharged the Keyn/ham' eſtate from the 


ſaid ſum of 3000 J.; and it was farther ſtated before the Maſter, 
| that by leaſe and releaſe, dated the 21ſt and a 2d ( of May 1787, 


between the Duke, the Ducheſs, and her ſaid truſtees, the Duke, 


hold to the ſaid truſtees, their heirs' and afligns 3 ſubject to a pro- 


i) a6 to the date: 3 Be ant, ws. 4. 428 _ 
2 | Aitorney 


Coles in — 


— Solicitar- Gul and Mr. Stankey, for the 
Plaimifi.— The deeds af December 17890 are clearly a revocation 


689. 
Earl 


of the will witning the: Simer/ct/>rre eftate into perſonal property, Fun 
and diſcharging it from-/dower, another proviſion being made for Th Dacheſs 


* and fo far from purſuing the articles, they are in direct con- 
tradiction to them. The eſtate was turned into perſonal property; 


and afterwards the Duke choſe to convert it into real eſtate. He 


introduced a new incumbrance, not within the truſt to ſell for pay- 


ment of debts. By the aſſignments, he took of the, mortgages, 


when paid off, in truſt for himſelf, and particularly as to Pręſton's 


mortgage, he has ſhewn his will, that it ſhould be real eſtate. The 


will therefore does not affect it; and the plaintiff is entitled as 
| heir. n * TTL E 17 | . | 


deeds of December 1780 did not convert theſe eſtates into perſonal 


CnAN pos. 


property. It is nothing more than a conveyance for the purpoſe 


of paying debts in execution of the covenant, It cannot be 
doubted, that the Duke meant to execute the main part of the co- 
venant in the articles; for the principal object was to raiſe money 
to diſincumber the Somerſegſbire and the ſettled eſtates. For that 
purpoſe it was. neceſſary to make a conveyance in fee, and to au- 


thorize the truſtees to ſell every part, if required. He directed 


them to pay the ſurplus money, if any, to him; conceiving, that the 


proviſion in the articles, that he ſhould make himſelf tenant in fee, 
was no longer to be attended to. The ground, upon which ſuch 
caſes as theſe axe not held to revoke wills, is, that the conveyance is 


for a particular purpoſe, which the teſtator may at any time undo. 
He may pay the money, and get back the eſtate from the truſtees ; 
and they cannot refuſe to convey. The Ducheſs therefore is en- 
titled to take it as realeſtate. That will exclude the ſecond queſ- 


tion, whether the Duke ene. it into real eſtate. We 8 


are to contend, 1080 did not. 


Mr. Gauben 2 Mr. 7 — fra the ee were e foppe 
by the TOO 


- 


Lid >= OR really comes to csg more than 
that after the will the Duke has by different conveyances diſcloſed 


a purpoſe; and eſfectuated in part that purpoſe, to charge this eſtate 


to a certain extent. It ſtruck me at firſt, when the inſtruments. 


Vol. III. 8 N * were 


| y - | 3 5 
ooo Daſes in hene. 


we 12 98. were not ſo fully ſtated 2 they are now; that it was nothing Wore 


hr nnd 


- than making a mortgage of the eſtate. Nothing was declared M 
ar 6 aw. 
"Tzxurtz that eſtate, which was conveyed to the Ducheſs: Therefore let the 
The Beeten bill be diſciſſed as to the Keywſhom. and Gude Rodhrey'eſtates (4), 
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Conſtroction B* indentures of leaſe, dated the rt of May 1766, in confide 
mY nel. M of the ſurrender of a former leaſe, and of a new dwelling. 
houſe with other conveniencies to be erected, a certain meſſuaye 

| with other premiſes in Cheſbire was demiſed by George Hoclenbul 
Lacheſs, to Daniel and Stanley Orred, their beirs and affigus, to hold to 
them, their heirs, executors, adminiſtrators and "aſſigns, for the 

natural and ſeveral life and fives'of EHxabeth Orrid, Helen Orred 

and Foſeph Fackſon, and of the ſurvivor of them, at the yearly 

rent of 104. ;! with a covenant, that Daniel and Stanley Orred and 

the ſurvivor, and the heirs, | executors and adminiſtrators of ſuch 

ſurvivor, ſhould and would within the ſpace of fix months next 

after the deceaſe of any of the ſaid three perſons, for whoſe lives 
the ſaid premiſes were thereby granted, as aforeſaid, give notice to 
the ſaid George Hockenhull, his heirs and affigns, of the deceaſe of 
ſuch perſon or perſons ; and would within the farther ſpace of fix 
months ſurrender that demiſe, and accept of a new leaſe of all the 
ſaid premiſes, and therein add one or two life or lives to the life or 
lives then in being, as the caſe ſhould require; paying for the ſame 
unto the ſaid George Hoctenbull, his heirs and aſſigns, as followeth: 
that is to ſay: if but one life to be added, the ſum of 5 /. but if 
two lives were to be added, then the ſum of 10 f.; which ſaid 
| new leaſe ſhould contain all the covenants and agreements, as were 
inſerted and compriſed in that grant: or demiſe, and no other; 

: and the faid George Hockenbull for bimielf, his heirs and aſſigns, 
did covenant, promiſe, grant and agree, with the ſaid Daniel Orred 
and Stanley Orred, their heirs, executors, adminiſtrators and aſſigns, 
« that the ſaid George Hockenbull, his heirs or aſſigns, would at the 
deceaſe of any of the life or lives aforeſaid at the requeſt of the 
ſaid Daniel Orred and Stanley Orred, or at the requeſt of the ſur- 
vivor of them, or the heirs, executors, or afligns, of ſuch ſurvivof, 
grant a new leaſe of the ſaid premiſes thereby demiſed, and 100 


Olle 


\ 


\ 


N 


e in 2 


— e in ihe room of the life or lives ſo lt, 


for the conſiderations aforeſaid ; and that ſuch new leaſe ſhould: 
contain all the covenants and agreements, as were mentioned and 


compriſed in that pea * and n and no more. 


£3.- Fi 


gain "4 l melee ſurvived Daniel Orted by bis will 4 ated 


the 13th of- September 1770, gave all the demiſed premiſes to the 
only uſe and behoof of his ſiſter Helen Orred, her heirs, executors, 
adminiſtrators and afligns, during his eſtate, term, and intereſt, 
therein, He died ſome time afterwards ; and Helen Orred poſſeſſed 


the premiſes until. her death in Moy 1787. In 1782 Elizabeth 


Orred died; and in December 1782, being within ſix months 
after her death, John Fack/or by the direction of Helen Orred went 
to the houſe of Daniel Daulby for the purpoſe of giving notice of 
the death of Elizabeth Orred to John Hocktnhull, who, as the bill 
fated, was then entitled to the reverſion, and reſided in the houſe 
of Daulby,, and to apply for a freſh life to be added to the leaſe. 


Fackſon did not ſee Hoclenbull; being informed, that he was very ill 


in bed; and could not ſpeak ſo as to be underſtood. Fack/on did not 
defire Daully to inform Hoctenbull of his buſineſs." Hockenbull 
died upon the 2oth of December 1782. Helen Orred died upon the 
zoth of May 1787, having by her will given the demiſed pre- 
miſes upon truſt out of the yearly rents and profits to pay her 
debts and funeral expences; and after payment thereof to apply 
the rents and profits to Rachael Fackſon for life; and after her 
deceaſe the teſtatrix gave the premiſes to Martha Fackſon, her 
executors, adminiſtrators and ann for the ne leaſehold 
intereſt therein. | 

Upon the 16th of O#ober 1787 Rachael Fackſon being dead, 
| Martha Fackfon cauſed a formal notice in writing to be delivered 
to Joſepb Lyon, in whom after the death of Hockenhbull the rever- 
ſion became veſted ; requiring him to grant a new leaſe for three 
new lives; or to ſupply the place of the two lives; that had 
dropped, by adding two new lives to the life in being; and offer- 
ing to pay the fine or fines required by the leaſe. No leaſe was 
granted upon that application. In October 1795 Fohn Eaton, who 
was in polfenon of the premiſes as tenant, purchaſed Martha 
Jacen intereſt for 1 50 . and he cauſed a leaſe to be prepared 


for three lives: containing the fame covenants and agreements as 


the old leaſe, and requeſted . to execute it; offering to execute 


a coun- 


| "Caſes in Chantety. 
1798. a counterpart, and to wy the 100. . e 
— th bill was filed. | | — * 


Eaton 


bre. The . Rated, thing notice wight: 8 3 given to 
Hoclenbull by leaving it in writing, or by delivering it to Daulby 
or ſome of his family; and that not being done is ſufficient «;. 
dence, that Helen Orred abandoned any intention of having 1 
renewal z that ſome time before December 1782 Hockenbull had 
conveyed: all his intereſt upon truſt to ſell; fo that the reverſion 
was not in him at the time alledged; and that the truſtees con- 

veyed to the defendant in 1785. The defendant inſiſted farther, 
that all the parties had notice of theſe circumſtances and of his 
e to execute; and he relied upon the Wenn of time. 


I. was in 2 "that Helen Orred | in "the 33 of 1783, 
about {1x months after the death of Hoclenbull, aſked Wolſienbolme, | 
one of the truſtees for the ſale of the eſtate, whether he could not 
add a. freſh life to the leaſe. He defired to ſee it; and, after 
reading it, ſaid, he could not tell. The deponent, John Fackſm, 
in or about July 1783 applied to George Travis, clerk, to aſk his 
opinion reſpecting the renewal on behalf of Helen Orred. Travis, 
who was one of the executors of Hockenhull, ſaid, he did not 
care to interfere about it; and he thought, a renewal might be had 
after the death of the next ſurviving life, as well as then. 


It was alſo proved, that the plaintiff about twelve or fifteen 
years ago made ſeveral improvements and additions to the pre- 
miſes at his own coſt to the amount of near 350ʃ. 


The caſes cited were Baynbum v. Guy's Haſpital, ante 295, and 
the caſes there mentioned. Allen v. Hilton, 1 Fonb. Tr. Eg. 425. 
and Bayley v. The . of Leominſter, 3 Bra. C. C. 529. 


; | Maſter of the Roli. Two queſtions have been made in this 
; eaſe: firſt, as to the conſtruction of the covenant: next, as to the 
Confirution performance of it. It is truly ſaid, the conſtruction of covenants 


of covenants 


of covenants is the ſame in Equity as at Law. I hope, I ſhall never ſee the 
Equity asat time, in which a contrary doctrine can be held. But though the 


1 but | | 
Equity will conſtruction is the ſame, it is moſt certain, the performance may 
re ie ve 


agzioſta differ in the one Court from what 51 18 in the oder. At Law a 
ſtrict per- ; 


formance upon equitable cireumltances, and ho witful default. 


8 Io : | covenam 


4 


uns: iti yiittiy; 


maſt be ſtrictly and literally performed: FR ty it 
muſt be really and ſubſtantially performed according to the true 
intent and meaning of che parties, ſo far as circumſtances will 
admit : but if by unaveidable” accident, if by fraud, by ſurpriſe, 
or ignbrance- not wilful, parties may have been prevented from 
executing it Iterally, a Court of Equity will interfere; and upon 
compenlatiom being made, the party having done every thing in 
his power, and being prevented by the means, I have alluded to, 
will give relief. It is true, that has been formerly carried to a 
length, that became in ſome degree alarming. They got into 
we habit of conſtruing terms and conditions of covenants as 
being only in!terrorem : but undoubtedly in modern times that 
has been much reſtrained; and ĩt is now perfectly underſtood, that 
even in the purchaſe of an eſtate, if money has been covenanted 
to be paid at a given day, if it is not paid at the day, at law no 


Action will Ne; but if the party can ſhew, that he took the means 


of paying it, and has been prevented by accidents not in his 
power, the Court will diſpenſe with the ſtrict performance of it; 
becauſe, as it was formerly ſaid, it is not of the eſſence of the 


contra: hut it may be of the eſſence of the contract; and the 
party hall not avail himſelf of equitable circumſtances, unleſs he 


ſhews, that ere has- ee e W n n on 
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The firſt © 0M ales: dis, whit i is e cenhrb don. That is a 
mere legal queſtion : if doubtful, it is to be decided by a Court of 


Law. Therefore I ſhall conſider it, as if an action was brought 


in a Court of Law for a breach for not having given notice 
within R months after the Yeath-of the firſt life; and notwith- 
ſunding very able arguments on the part of the plaintiff 1 feel 
20 difficulty in ſay ing, that this covenant both with regard to the 
words and the natural meatiing i is, that notice muſt be given upon 


the enpiration of the firft life. Any other conſtruction would 


ſtrike out Otte Half of it; for if it is an obligation upon the party 
to apply at the end of ce firſt: or ſecond life, and if at the ſecond he 
ſhall have the fame or a greater” benefit than if at the firſt, you may 


as well ſay; may be at the end of the two firſt lives. But ſee, | 


what are the Words. I admit, the ſubſequent words may have 
given rife; Ascthey certainly did in the minds of ſome· perſons, 


perhaps lawyers, to a miſunderſtanding; but there may be a caſe 


ae III. 80 5 wh to 
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foe. at 


fore u poliible caſe, to which thoſe vronds may apply... One of the 


; den af ar be of en. The other counſel admitted, thy 


covenant is not performed: but it is ſaid what follows will con- 
trol or rather enlarge the preceding part; and the Court mu 


8 Caſes in Thancery;. 
to ſatisfy them; vis. if a ſecond life Wound drop within th 
twelve months after the expiration of the farſt. There is there, 


counſel did attempt to inſiſt, that the word any” amm: ua 
means any two; that it is 4 plural word, unleſs the word © nt 
is added to it; and as an authority —— 
the decrees of this court is referred to: an authority, which Dr. 
Jobnſen would hardly have admitted: but even that is miſtaken, 
for it is quite the reverſe. If there are three executors, the lan. 
guage of the decree is to take an account of Inge to th 
hands of them or any of them, or-{which is certainly a very 

incorrect expreſſion) to their or any of their uſe : the Maſter my 
under thoſe” words take an account of What has come to the 


it is ſingular or plural according to the comtext; and put it upon 
that; whether it muſt not be conſidered in this caſe as a plural 
that, if upon the death of the firſt life notice is not given, the 


conclude, the leſſor meant to give an option to wait till the 
death of the ſecond life. That would be a more abſurd conftruc- 
tion than the other. It is not a neceſſary implication moſt un- 
queſtionably, Common ſenſe: dictates the reverſe. The leſſot 
muſt be ſure, he never would have a renewal at the end of one 
life. The rent is but 10%. 4-year, ="; md * to ts 
rive, is the ee eren en renewal. | 


? 


Let us 4 WER i thee, l FP Acdda, 11 
did upon a former occaſion. (a), and expreſſed my. opinion of 
Cooke v. Booth, putting a conſtruction from the acts of the parties 
Helen Orred thought herſelf under ſome, abligatios to give notice 


e. of the expiratien of the firſt life. I will not bind her by it, if 
2 | 


2 32+ 


* 


it was not neceſſary. She might baye found out afterwards, that 


it was not neceſſary: but that ſhe did all, that was nedeſſary, mult 
be given up. She ſent to the perſon, the thought the owner; who 


was ſo ill, that he could not be ſeen: but there was nd reaſon, why 
| the ſhould not have leſt the notice 3 or given it to the perſon, 


“ e eee e los mr 
6. FRA 4 | RE 06. rel ec nec N 


joke , 7 
* 
/ 


— 


„ 


m_ e eee ſhe Corfoitad ber ripfit ow: on 
gewal by not gziving notice in a reaſonable time after the death of 
Hockenhull. + No formal natice was given to thoſe, who ſurvived 
him: but two looſe converſations are proved, in which ſhe did 
make ſome inquiry about adding a life. All this makes againſt 
her; for it ſhews, her attention was called to it. She was content 
to - the opinions of the two perſons mentioned in the evi- 
dence; and forbore- to proſecute her right to enforce the cove- 
nant as to the firſt life. In 1787 another life dropped. In the 
mean time another perſon ſucceeded to the reverſion. Suppoſing, 
there was no obligation upon the leffee to apply until after the 
death of the ſecond life, then I will confider, whether what was 
done was dulficient to entitle Martba Fack/in to a renewal: She 
then gave a formal and a very proper notice to the defendant; 
ſaying, ſhe” was ready to accept a leaſe, and upon a leaſe being 
made to her to pay the fine or fines. It is faid for the, defendant, 
and with a good deal of reaſon, it is not quite clear, that the did 
mean any thing more than to comply with her own covenant. 


1 ſhould not with to hold parties to a ſtrict performance: but -e 


was very ill adviſed in reſting upon this notice, though the de- 
fendant ſaid, he would not renew. Could the have brought an 
action ? She onght to have tendered a leaſe. She took no farther 
ſtep; and from that time until 1795 no ſteps were taken to com- 
pel performance. I cannot conſtrue it any thing but an ac- 
quieſcence in the refuſal. It is ſaid, it ought to be very favourably 

conſtrued for the leffee ; and her ſituation as a poor woman op- : 
poſed to an opulent profeſſional man, is urged as a reaſon, why _ 
the Court mould not look rigidly into her forbearance. Tam 
diſpoſed 46 think ſo: but coupling that with my opinion upon 
the conftruion of the covenant 1 am of opinion upon the whole, 
that enough has not been done to entitle the plaintiff to a per- 
formance; that notice ought to have been given within a reaſon- 
able time after the leſſee knew of the death of the firſt life; and 
the leſſor had a right to it: but if not, he had a right after the 
death, of the ſecond; and after the lapſe of time, that has taken 
Place, and x no tender e, the mare is not entitled. * 5 


Tue bill etage muſt be diſmilled.” Ya decide Re eaſe FOR 
the principles, on which Lord Thurlow decided Bayley v. The Cor- 
| poration of Leominſter ; and 1 hope now, it will beknown, that it 
is expected, theſe covenants ſhall be literally performed, where it 

WB e | os: m0 can 


- Cales.in-Chanrtrp, 


1798. can V done ; and that Equity will iaterpoſe, and. go beyond de 
JOE ſtipulations of the covenant at law, only where à litera] >, 
* * Perform. 

ance has been prevented by the nn W eee 1 
heron: injury is done to hg _ 0 e 
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arch 15 1 
Troſt raiſed 


1 _ 1 790; Foſeph. Forfler, Robert Rankin, William Kent, and Joby 
. Ni Burdon, carried on the buſineſs: of Bankers under the title of 


ters and a pa- The Commercial Bank at Newweaftle... In June 1701 a. leaſe of 


per referred 


to by them, a colliery, called Hebburn,. was gra anted by Henry Ellifon to Jaln 


and in the 


hand-writing Burdon and three other perſons of the names of Hearetb, Nadi, 
of the party, 


tdb not and Wren, for a term of thirty-one years, as tenants in common, 
8 rey in equal f fourth parts. Mr. Burdon died in December 1592. The 
by operation bill was filed by . Forfter. and Rankin againſt the executors of 


of law from 


advances of Burdon praying, that it wight be declared, that Burdon took 


Te Starure and held the ſaid fourth part of the colliery on aceount of him- 


2 4 — hag (elf and the plaintiffs and the defendant Kent reſpeQively i in equal 


SETS ſhares; and that the defendants 4 be fecrned to n. 
created by ſame accordingly. 2 


writing, but 


: . * 2 FEST VIS 14 . 


that it mall 


— — 4 1 "The circumſtances, 9 which this relief was ſought, as they 


1 appeared by the anſwers and the evidence, were theſe, The 
quent to the plaintiffs.and Kent reſided. at Newcaſtle. Burdon reſided at Hurd. 


HEE 4 wicke 1 in Durham about twenty-ſix miles from Nexwcafile; and for 
ſeveral years before his death he had not left bis houſe, The 

/ Bank was indebted to Burdon to the amount of above 30,000 l. 

for which ſam he had their note bearing intereſt, dated the 26th 


of Job 1792. : 
Several letters From Burdon to | Kent were produced! in evidence 
by the plaintiffs, i in order. to raiſe a declaration of truſt from the 

| following paſlages : : wg 2 
Leiter, dated the gth of 3 1 75 aka. — Mr. Wade told me 
on Tugſday, that they would get the other engine to work next 
fo week. He ſays, they are working in,Wallend (a) oppoſite to 
1 our winning and ig lifty yards, of our barrier. the finelt 


„ 4 FAR 0 A tellery adjotaiog to Hiblurs, 


1 


44 coal, 


Coles in — 


_— vess ever fem his on words: an account of which 
will not make you regret the poſtage of this ſcrawl. .“. 

| Litter] duni ub g off Febrwary 1592. Indeed 1a "a 
4 ſelf. golug very faſt ; and ſhall not live to heat you ſay; we 
« have got , nn * tor, your * 
« it may ſo turn out.“ i th" IE R * 


Luer, dated be both of Mareb oh ay FR en ac- 


« count of . . ariſes entirely from the view of © the cohſe- 
+ quences, that would attend the intereſt of the perſons, with 
„hom 1 am more immediately concerned; for as to myſelf, 


Bw . 
* » 
: 
- 


a. 
=O 
[Forgrti 
. v. 


Hart 


« ] carinot expett 'to - en eee yy of en Aa | 


« weighty 44; affair,” 


Iris is ul 6 the owners . a new 3 in the r 
hood of Newcaftle to make a preſent of a piece of plate to the 
3 che ſhip, which carries to market the firſt cargo of coal 
from ſuch-colliery. Kent was owner of a ſhip in the coal trade, 
called The Burdon; and allo had a ſhare in a moiety of another 
ſhip, calle&-the-Tymemonth Ga/tle. Burdon was owner of the other 
moiety of that ſhip. In May 1792, Kent wrote to Burdon, re- 
queſting, that his ſhip, the Burdon, might carry the rſt cargo 
from, Hebburn colliery.z to which requeſt Burdon made the fol- 
lowing anſwer, dated the zoth of May 1.792: e ee 

Ina former letter you ſaid, you hoped, the Burdon . 
© have che advantage generally given in ſuch. cafes, of carrying 
the fitſt cargo of Helburi to market; from -which remark I 
* conclude, you hold your intention of putting up the Dynemouth 
* Cafile to ſale : otherwiſe ſhe certainly would be juſtly entitled 
„to the preferenee upon ſuch an occaſion: but do not let us 
© reckon» our chiekene, before they are hatched; as the old pro- 
* verb-runs.; Am I to make your account debtor for my moiety 
„of the profits of the ſhip, and to ſuppoſe, the ſale is to take 
place d It is neesſſary for me to know theſe particulars, and alſo 
* what yu all wich with regard to the time and payment of the 


n codidib to y preſent will, 


6 following "EP on a ſmall piece of paper, in Burdens 


money advanced by me . nn | 


hand- writing, but not ſigned or dated, Was e by the plaintiff 8 


oh, t was  intitled thus : 


be ſhip Tjurmeuth Calle Dr.” 7 
"an account is then ſtated with the ſhip; upon which Burdon 
bates the value of his moiety at 1059 J. At the bottom are the 


"Vo, II. BP worde 


Caſes in ew. 


"8 words rum overs” one on dene 
as follows: +323 


* As Mr. Kent does not incl to put up the ſhip Tynemous 
4: + Cul to ſale, or to diſpoſe of bis ſhare of her, Mr. Burg; 
« propoſes, that the Bank in'confideratiow of the ſum of more. 
advanced by him and now reſting there (being paid by inſtal: 
* ments) ſhall purchaſe his moiety of the ſaid ſhip at the ſum dt 
« 10594. as mentioned on the other ſide; and which. B. thinks 
« highly reaſonable; for as he lays his truſtees under a ſtriqure in 
« one reſpect, he ought to relieve them in another by eaſing then 
„ of the trouble of examining. the annual accounts of the flit 
„ ſhip; eſpecially as Mr. B. is willing to add a 1000 l. of the 
äpurchaſe- money to the ſum, he has already lent the Bank (th, 
* caſh of which will only be reduced 59 7.) and the ſhare of each 
„ (paid by the Bank) amounts to the trifling ſum of 250/.; he. 
« ſides this part of the ſhip ought to 89. ww that on the  colliery, 
a ' thould the latter OE: . 


Letter From Burdon to Kent, dated- > ity” 2 o'clock, Rated in 
Kent s atifwer to have been received in June 1792.—* 1 am in- 
dAuced to think, and always did, that your chief motive in pur- 
« chaſing the ſhip was to engage me with the propoſal, I was ſo 
« averſe to, and which has been attended with ſuch fatal conſe- 
% quences" to me. Methinks after five years riſk and no profits 
« ariſing from ſuch a concern you cannot be ſurpriſed at my de- 
firing (and thoſe after me) to be quit of it; though I am not 
willing to take leſs than 10004. on the condition I mentioned; 
and this you may acquaint the other gentlemen with; and if they 
« are not conſenting, matters may then remain in fatu quo; and 
« I will allow and direct a year after my death for the repayment 
of the money advanced to the Bank agreeably to your own 
« propoſal. I always told you, the Spanyh Cloſes (a) ſtood in a 
dangerous ſituation; and what is more, the extent of the 
ground is very trifling. Bigg's Main (6), at leaft ſome part of 
* 1 ſtands ſubject to the ſame danger. Indeed undertakings of 

this kind require a cool head, an equal temper, a good purle, a 
« « teady mind, and.a firm reſolution of going through all difficul- 
1 ties, which muſt naturally ariſe in works of ſuch darkneſs, ao 
* ſuch, which in all probability we ſhall meet with in Hebburn.” 1 


Letter from Burdan . to Kent, dated tbe 28th of Tune 1792.— 
4s 5 beg, you. \ will let me know by the newſman on Saturday what 


NEW 


een, 1 1. (8). A=. 


« the 


Jo a_— ehatiteep. - 


« the Bank finally determined upon relative to my-thare of the 


« ſhip; as you "never thought proper to give me a deciſive an- 


« (wer About it; and the” preſent critical ſituation of my health 


4 vill. They have only to ſay, whether they Will aceept of the 
« {hate at 1000 J. or my money to be paid in at twelve months 
6 after my death: a period, that will in all b 50 0 4 260 
4 weber . e : to "think." of 4% | 


Kant by tis aner fared a phate: ugreeugine 57 bin wail 
the other partners in the Bank after ſeveral meetings upon the 
propoſal of Burdon, that he ſhould take his fourth ſhare of the col- 
liery for them all in equal ſhares ; and'that he preſſed them much 
to be concerned with * n declared, Ke WO rank it ae 

The ; dſetidati Rowntree by his anſwer ſtated, that bet Ae, 
1792 Burdon' ſhewed him the leaſe of the colliery ; and ſaid, he 
had advanced and ſhould advance à conſiderable ſum for his 
fourch Mare of the expence towards winning the colliery ; and 
that the Bank owed him à very large ſum of money ; and it was 
his intention to let the plaintiffs and Kent have a ſhare equal with 
himſelf in his fourth part ; but ſo as to ſecure tp himſelf in the 


firſt place, not only what he had then advanced, and might after- | 


4 
' wards advance for his proportion of the expence towards winning 


the colliery, with intereſt, but alſo the money, the Bank then. 
owed him or might afterwards owe him upon his own private 
account, with intereſt. Burdon' then gave directions to this de- 


fendant, who aQed as his attorney, to prepare a proper deed for 


the purpoſe of ſecuring to each of them, the plaintiffs and Kent, 
one fourth of Burdon fourth of the colliery, lubje& as to the 
whole of the ſaid fourth ſhare, Ve (purſuing thoſe direQtions).. 


This defendant prepared a draft of a deed ; whereby, it was in- 


tended, that Burdon ſhould declare, that the leaſe and agreement 


therein recited were taken and made. i in the names of Bur dun, 5 
Pearetb, Wade, and Wren, as to Burdon's fourth, in truſt by mort- 


gage or {ale to raiſe a ſufficient, ſum to diſcharge, De. (purſuing, 


_ the aid directions); : and ſubject thereto, in truſt for Burdon and. | 


the phantiffs and Kent in equal ares. Rowntree ſent the draft 
to Kent ; who returned it; defiring, that after ſuch alterations, as, 
Ron * think neceſſary, it l de ſubmitted to Burdon, 


« will not'allow me any longer to defer executing a codicil to my 


* * 


708: for tis inſpadion, About che zaſt of A 1792 Rowntre v, 


©oles: in — 


tended Burdon z and ſhewed him Kants letters, Burdon faid 
he knew, they wanted him to give them a ſhare in the colliery 
without any ſecurity for his money: but it ſhould be made liz), 
in the way, Notuntree ſhould think right; or otherwiſe they 
| ſhould, have nothing to do with it; or to that effect. Row, 
ſent the draft again to Rent; who returned it with a letter, dite 
the 21ſt of September 1792, which, after ſaying, that it had been 
conſidered very attentively by him and his partners, proceed 
thus: * The only thing, chat ſtrikes us, is, What was talked over 
at Hardwicle the laſt time I ſaw you there: vis. that a oy 

% ſhaxes would be reconveyed to Mr. Bur dos in truſt as a ſeeurity 
« for what, ſums of money, he had advanced or may advance,” 
Wes « if Mr. Burdon's executors were not ſatisfied with the ſe- 
< curity, they might be for ſelling the part of the colliery to a dif. 
advantage, and contrary to our inclination; when by deferring 
<4. it-for ſome time it might turn out to profit, aud enable us to pay 

it with ſatisfaction to qurfelves. You, Will recollect, this matter 

<« was talked. over with Mr. Burden that morning; and you will 

« pleaſe to conſider, if any clauſe can, be inſerted to prevent our 
40 * being ſubjected to ſuch an. HEAR © as . ſeemed My 

"HP hh Nn Burdon g wiſhes.” - wy 


** rer Wk conſequence | * "that letter attended Burdon, and | 
finding kim extremely ill ordered the draft to be engroſſed, as 
prepared; „ and upon the 24th. of September 15 792 he wrote to Kent 


thus“ 1 have ice conſidered what your letter ſaggeſted, as 


« attentively as 1 am able; but as T do not ſee any other plan 
ae: ' of making the ſecurity effeQual, and, K Enow, Mr. Burdin 


r VXxo© = 


«"Qetks for exigiofſwent in its Rettat Maße. Wbat Mr. Burdon 
< 'Hinted at, When -I met yo at'Hardwicke, I ſhould imagine, he 
e will carefully attend to; and therefore that ſecurity you muſt de- 
oy pend upon; and if in the event of an accident to that gentle- 
„man vou cab, 48 you muſt undoubtedly be able to do, ſatisfy 
«© His executors as to the let y of the money, there will be little 


„ fr no reaton to apprehend, that they will ſell his part in the 


6 * colliery';, as they muſt be equally intereſted with the other part- 
4 ners in the Bank in the ſucceſs of it. I really think you may 
rel very ealy;. elpecially as the ſecurity is only ſi {ſimilar to that 
« ofa a mortgage of ann eſtafe ; ; which muſt in all caſes be ſubject to 


* 2 ſale, if the money be in a | precarious fitgation.” Then after 


$ | | expreſſing 


Cubes in Chantery. 


-xpreſſing apprebenions as to Burdon's fituation, he adds; "You, 


« J ſhould imagine, matt know Dr. Clarke's ſentiments, In that 
« caſe, if they be very unfavourable, I wiſh you in confidence to 


« which there will be four parts, finiſhed and executed; leaſt an 


« accident hould happen, and the parchment be uſeleſs.” Upon 


the 28th of September Kent wrote to Rowntree, that he was with 
Burdon on\Sunday ; and mentioning his ſtate of health added, that 


at his advanced age it was not to be expected, he could ſurvive. 


many years; though not apprehended to be in immediate danger; 
aud he deſired to know, when the deeds would be ready for exe- 
cuting. - Rowntree by his- anſwer, dated the 3d of October, ſaid, 


be thought, they would be finiſhed on Friday or Saturday, ſo that 


he could attend at Hardwicte on that day or Monday, if he ſhould 
hear from Kent, that Burdon would be well enough. Xent on the 
- 6th of Ofober wrote to Rowntree, that he ſhould, if better, ride to 
Hardwicke againſt Sunday; and might then have an opportunity 
to prevail upon Burdon to fix a day for Rowntree to be there to 
have the deeds executed, and ſhould take care to give Rowntree 
timely notice. On the 8th of October Kent by another letter 
informed Rowntree, that he found Burdon very poorly, and he 
could not be prevailed upon to come out of his room ; that he 
| (Kent) mentioned, that the aſſignments were ready; and he 
thought, if Rowntree would take a ride over ſome morning, 
Burdon would execute them. Rowntree went the next day ; when 
Burdon aſteed if Kent had written to him; and being anſwered in 
the affirmative appeared much diſpleaſed; and refuſed to execute. 


This defendant Rowntree underſtood in al his converſations with 
Burdon, that the partners in the Bank were not intereſted with him 


in the colliery; but that he was ſole and abſolute owner of his 


fourth *. 


Wade evidence was, that he cebpoſed to Burdon to engage in 


the colliery; who was much pleaſed at it. The deponent never 


underſtood,” Burdon was treating for any perſon but himſelf only 
as to this concern. The deponent being told by Fren in the 
Spring of 1792, that the plaintiff Forfler aſſerted upon the Ex- 
change, that he was a partner in the Hebburm colliery, aſked Burdon 

about it who was in a violent paſſion ; and ſaid, he had not any 
| concern in it; and neither he nor any of them had or ever 
_. 8Q ſhould 


or 
—_— 


ri 
LS 


Hark 


2798. 


Forren | 


n 


paid at four inſtalments of two, four, ſix, and eight, years, By 


and Wren, and 1000/. by Burdon; and the Bank was debited with 


| -Cales'in © antery, 


Sud 1 aby concern therein; and that be wank: leave 
ſhare of the colliery to a gentleman, who - would not . 
deponent ot his other partners any trouble; and he cb * 
Fonſter as being a talkative, babbling, perſon. Burden requeſtel 
the deponent to uſe his intereſt with, Peareth and Wren to appoint 
Kent the fitter of the colliery; giving as a reaſon, that he wiſhed 
to aſſiſt the Bank to the utmoſt of his power; and by appoin. 
ing Kent fitter the bills for the coals: er * en thi ©Bank 
«Kent was OVER rg ft bene 


© M 


W Buriow 8 e th ab Wee . 2 codiel 
to his will, dated the lath of June 179 , directed, that the money, 
which might be due to him from the Bank at his deceaſe, ſhould be 


another: codicil, dated the zd of December 1792, he appointed the 
defendants Rowntree, Hale, Rent and Obaloner his executor, 
He _ his ſhare: 4 the en nn to Kent. 


be e were, aſt; e upon the 8 of Mr. Burdon 
* the propoſal in his hand- writing a n was declared _ 
within the Statute of Frauds ( if l 


1 dads TY a 1 by ontation' 15. l upon various 
3 in the books of the Bank; which were read in evidence by 
conſent. The colliery account. was at firſt entered in the books 
under:the title of Burdon, Peareth, and Cos“ but that was after- 
wards altered; and the entries appeared under the head of 
Hebburn Colliery Account.” Upon theſe entries it was contended 


by the plaintiffs, that Burdon was debited with only one-fourth 


of the expence in reſpect of the colliery, and the ether partners in 
the Bank with the other three-fourths: on the other ſide it was 
inſiſted, that they proved, that Burdon was charged with the 
-whole expence. 'The firſt ſums paid into the Bank, after an account 


was opened with the colliery, were 30007. paid by Pearcth, Wade, 


the ſum of 40007. received on the colliery account. At Chriſtmas 
1791 the Bank had paid out on account of the colliery the ſum of 
3998 J. and a balance ſheet was then ſigned by Burdon and the 
other partners in the Bank, ſtriking the balance due from the col- 
1 17 at 9981; from which i it was contended bs th the 45-0 that 


Ch.2, e ig | 
ws 2 Chg * 


wo in Chaneery. 


he fond of 5000 was paid in by Buran on his private account, 
in reſpect of which he received intereſt; and not on the n 
dee ene bythe defendant, „ 


The books 8 * ontries-of 3 . j acl 
when Peareth; Wade, and Mren, paid in a ſum on the colliery 
;ccount, an entfy was made*of an - equalaſum upon the colliery 

| account, divided into four ſhares among the partners in; the Bank; 


each being debited with one- fourth. It was alſo argued, from the 


2 in the bobks immediately preceding Burdon's ad. that 
the Mc av wo could: not entoree the ane. 

- Mes Grant; Ms. Sire | 5 117. Romilly 1 the plaintiffs. * 
the: defendant: Kent 'argued, that the letters of Burdon and the 
propoſal under his hand amounted to a ſufficient declaration of 


truſt 3 and though the- latter was not ſigned by him, they relied on 


his name appearing in it, and he reference to it by the letters, 
dated Sunday: amd the 28th of June; which were ſigned. They 
alſo contended, that a colliery was an article of trade; and there- 
* the = "Fo was not to be * as an n con- 

1. ae My: - Richarit, 5 Ar. Wear FEM the: defendants. _ 
Tawney vI.Crowther, 3 Bro. C. C. 161, 318, which has been cited 
for the plaintiffs, proves that the Court has never deviated from 


the rule as to the Statute, that the terms of an agreement muſt 


be declared by a writing; and no parol evidence can be given as 


to What was or was not the terms of the agreement. If the reſt 


is in writing, that is not fufficient ; Brodie v. St. Paul, ante, vol. 1. 
326. In 7. awney v. Crowther there was no other tranſaction or 
agreement between the parties; therefore the letter could not be 
referred to any thing elſe. Theſe parties had many other deal- 
ings. In Sroles v. Moore (before the Court of Excbeguer) there 
cited, and in Mr. Cox's note, 1 P. Will. 771, an agreement begun 
and left unſigned was held not good. Firſt, a ſignature is neceſ- 
fary: ſecondly, the terms muſt be in writing. There is no diſ- 
ſinction between an agreement concerning a colliery and a leaſe of 
land. Have they read what amounts to a declaratien of truft 


703 
2298, 
Poser 


5. 
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within the Statute, clearly referring to the leaſe of the colliery ? 


 Preſumption will not do for them. Kent had a ſeparate intereſt, | 
All the letters are to him only: the names of the plaintiffs never 
3 e «0CCUr 


* 


* 70 


9 » 
1 | 


Forsree. 
of $S7- 
HAL. 


Caſts in — 


coder id Wins They may apply to the other ande 6f 
theſe parties, or to the particular ſituation of Kent, as fitter, It i 
ſufficient to ſay, it is extremely doubtful, to what hey may refer. 
As to one letter, the expreſſion © for your ſakes” in the Plural 


number, is relied on: but that is too flight a ground to. determine 
upon againſt the Statute; and the other letters are too genera], 


As to the firſt letter, which ſays, the account will not make Kew 


regret the poſtage, ſurely, connected as they were as partner, : in 


the Bank, of which Burdon was the ſole ſupport, it was natural for 


Kent on chat account, as well as from the intereſt; he was looking 


to as fitter, to feel ſatisfaction at that intelligence. Lale v. Cya. 
dock, 3. Will. 158, of which there is a better account in! Eg, 
Ca. Ab, 291, has no analogy to this. It was clear there, that it 
was a partnerſhip ; and each paid the conſideration; though the 
conveyance was taken in the name of one only. I admit, Buran 
had at ſome time an intention of letting in theſe perſons upon ſome 
terms or other ; and theſe letters might allude to converſations upon 
that ſubject: but that gratuitous intention afterwards revoked can- 
not be enforced after his death. The partners in the Bank ated 
upon that revocation ;-and ſtate a different truſt 3- to which they 
would not have ſubmitted, if they had conceived, they could en- 
force their preſent claim. He clearly was not a truſtee from the 
beginning of the concern; which was in October 1790; though the 
leaſe was not granted until June 1791. . There is no trace of their 
intereſt for a year and a quarter after the undertaking commenced. 
If there was no truſt at the commencement of the concern, it could 
not ariſe after wards. Upon parts of theſe letters it would be 
very dangerous to raiſe a truſt. The Statute was never intended 
to catch a man in that manner. It ought to be deliberate. It is 


clear from the will, that the treaty mentioned in the propoſal went 


off; for he leaves his ſhare of the ſhip to Kent ; who accepted it. 
Lord Thurlow's expreſſions in Tawney v. Growther ſhew, he would 


not have thought theſe letters ſufficient. There is no caſe, in 


which the Court upon this part of the Statute has ever held it a 
truſt, unleſs, as Lord Thurlow ſays, there is no ambiguity in the 
terms of the contract; and they ſhall not be ſupplied by parc. 
It is ſaid, it was kept a ſecret, that the plaintiffs and Kent were con- 
cerned in, the colliery, leſt it ſhould hurt their credit as bankers: 
but that reaſon applies ſtill more ſtrongly to Burdon; who was the 
* of the Bank. | 


Upon the ſecond Point, a drk by operation of law is never raiſ- 


4 except; where an-eſtate is purchaſed by one man, and the mo- 
ney is paid by another. Ie is abſolutely neceſſary, that there 
nould be ſome conſideration paid. They muſt ſhew, that by the 
leaſe a truſt aroſe by operation of law. That truſt cannot be raiſed 


afterwards. * 
Thwing, Vern." 08, $66. Lloyd v. Spillet, 2 Ath. 148. Fordyce 
«. Willie, 3 BN. C. C $79. O Hara v. O Neil, 1 Bro. * 39 


was a caſe W 2 eren Ruud NO: 


Reply —-It is not — that Ge erg Riould declare al 
the terms of the truſt, The controverted caſes muſt always be of 


this ſort: where the party without intending directly to declare a 


ruſt has furniſhed evidence againft Himſelf. O'Hara v. O'Neil 


was not a cue of fraud. It was taken out of the Statue by the 


evidence in writing under the party's hand in the correſpondence, 
that took place, coupled with the ſubſeguent fact of the ſurrender 


of the old leaſe 3 and it is directly contrary to the argument, that 
there mut he a plain declaration of truſt. There are many caſes 


in oppoſition to that doctrine. Tn Bellamy v. Burrow, For. y, 
there was, not a declaration of truſt, but a promiſe to make ſuch de- 
claration; and it was to be upon ſuch-covenants as are proper and 
reaſonable. In Smith v. Wilkinſon, before the Lord Chancellor laft 
Term, the defendant had taken a conveyance of a leaſe of the 
tithes of Bray: a truſt was alledged by the repreſentatives of 
Mr. Wear; and it was made out by a letter; in which Wilkinſon 
ſtated, that he had made an eftimate of 'Wear's effects; and he 
ſtated the tithes. of Bray among them; and valued them: the 
Lord Chancellor ſaid, it was impoſſible to hear the defendant after 
that letter, It is fingular, that the ſtyle of theſe letters ſhould be 
uniform ; and that he ſhould never have diſcovered any thing of 
that intention imputed to him, and treated it as a favour, he meant 


in future to do, The defendant's eonſtruction is inconſiſtent with 


the whole turn of the correſpondence. He certainly meant ſome 


preſent intersſt. It is not neceſſary, that the truſt ſhould ariſe, 


when the leaſe was taken. A declaration of truſt evidenced by 
theſe letters will do. They furniſh-evidence in writing, that there 


muſt have been ſome agreement. In Smith v. Wilkinſon it was im- 


polkible to prove, that it was taken as a truſt; for the conveyance 
was abſolute: but the letter at a ſubſequent pale was ſufficient. 
They ought to give evidence, that it did not commence at ſuch pe- 
riod, I admit, Kent's intereſt as fitter does create an ambiguity 


'x £9. Co. Ab. 380. Riddle v. Emerſon, Gaſcoigne v. 
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1798. Uhde the firſt letter; if that ood, alone, Burdon had an ide, 
3 that the aner with whom he was connedted, were to bave 3 
3 «xy benefit from it, after he ſhould be dead. He was a perfect ſtranget 
do che other partners in the colliery; ſo much ſo, that he did not 
himſelf àpply to get Kent appointed fitter. If this is not x deck⸗ 

ES ration of truſt; it is a recognition of a truſt ; which is lufficient, 
and it is of a preſent exiſting truſt; Which. is ſtronger than Bala 

v., Burroto; im which ſomething more was to be done. His re. 
fuſal to execute the deed in Rowntree's. prefence was only in il 
humour, not from his conſidering himſelf not bound. His condud 


with dan to the l is to be taken fn with the: letters, 


Jer 


| As to ai ap operation of 108 he an of money is exi- 
8 of the partuerſhip; though the leaſe of the colliery may be 
taken in the name of one. Advances of money in equal ſhare 
and proportions upon a leaſe of land, where the leaſe is taken i in 
the names of all, will turn the ſurvivor into a truſtee, and. prevent 
ſurvivorſhip: Aer v. Dolland, ante, vol. 1. 434, 435 (a). This 
is ſtronger, than the caſe of a farm put by Lord Thurlow there, 
for a colliery is not taken as land; but has been conſidered both 


by Lord Hardwicke and .the Wee Lord Chancellor as à mere 
trade. o 


15th March. | Mater of tbe. Rolli. — This cauſe was-argued with great ability. 
I have taken a ſhort time to confider it: but as this is a concern 
of great magnitude, it became neceſſary, I ſuppoſe, that it ſhould 
be known, who are entitled to it. After all the conſideration! 
think it deſerved, and. after having endeavoured to ſatisfy myſelf 
as to the real meaning of the entries in the books of this Company, 
which are not quite clear to a man not converſant in accounts of 
merchants, or of a banking-boule, as this i is, I have ſatisfied my- 
ſelf as to the reſult; which 1s. ſufficient to determine the cauſe, 
ſo far as the accounts are ger to the deciſion of it. 


W chat · no 1 if any perſons con- 
cerned with. Burden in that ſhare of the colliery demiſed to him, 
.nor any. notice or intimation given in his life to the, partners in the 
colliery by thoſe of the Bank, that they were as to.his ſhare partners 
with him, is. certainly in favour of the defendants : but it is. in- 
ſiſted, that though their names do. not appear. upon the leaſe, not 
that they publicly « even by inquiry ever buſied themſelves about 


4a) See 2 Fe. 258.; Morky v. Bird, ante 628. 
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— in Chancery; 


the collierys yet in ſoct an agreement took place, chat he mould 
be truſtee as to his fourth for them and himſelf. in equal ſhares; 


and they ſay they can make it out ſatisfactorily to the Court, and 


within the Stathte of Fraud; and that, not by any formal decla- 


tation of truſt but by letters under his hand ſigned by him; in, 
which, as they alledge, he admitted himſelf ſuch truſtee; and that 


under the true meaning of the Statule it is ſufficient, if it appears 


in writing under the band of a- perſon having a right to declare 
himſelf A truſtee ; and that is equivalent to a formal declaration of 
ruſt. + J am of that opinion certainly; as far as the queſtion 
ariſes upon the Statute. It was contended for the defendants, 
that there is. great danger in taking, a:declaration of truſt ariſidg, 


from letters-looſely; ſpeaking of . truſts, which might or might not 


=. 
179%, 


——ů— 
plots 


Have. 


be actually and definitively (mee, between the parties, with ſuck, | 


| expreſſions. as * our, * © your,” Fc. intimating ſome: intention of a 
ruſt; that upon ſuch grounds the Court may be called upon to 
execute the truſt ia a. manner very different from that intended; 
and that it is abſolutely neceſſary, that it ſhould. be clear from the 
declaration, what the nature of the truſt.is.; or .it cannot be ex- 


ecuted. That I certainly admit. The queſtion therefore is, whe- 


ther ſutficient appears to prove, that Burdon did admit and ac- 
knowledge himſelf a truſtee; and whether che terms and condi- 
tons, upon Which be was a truſtee, ſufficiently appear. I do not 


the Fratute, that a truſt ſhould - be created by a Writing; and the 
words of the Statute are very particular in the elauſe (a) reſpecting 
declarations of truſt. It does not by any means require, that all 
truſts hall he created only by writing ; but that they ſhall be ma- 
nifeſted and proved by writing.; plainly meaning, that there 
ſhould be evidence in writing, proving, there was fuch a truſt. 
Therefore unqueſtionably it is not neceſſarily to be created by writ- 
ing: but it muſt be evidenced by writing; and then the Statute 


is complied with ; and indeed the great danger of parol declara- 


tions, againſt which the Statute was intended to guard, is entirely 


taken away. I admit, it muſt be ! in ans wor We that 


a was n en it * 


Abe A „ upon thaſh thin * Md ns, 
as the plaintiffs: ay, that he was a truſtee; together with another 


admit with the defendants, that-it is abſolutely neceſſary, that he 
thould have been a truſtee from the firſt. - It. is not required by 


tranſadion, which is very material.; that is, the preparation of a an” 
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mete formal way a declaration of this truſt. For the phintig, 
aud ite defendant Kent it is proved, that the direciöhe for tha 
pured ; and is given in evidence. Burden is by that made to de- 
care, not that in conſideration of auy new agreement then en- 
_ tered into and ſtipulations at that time made and to be performed, 
execution, was by the preparation of a deed, which reeiting the 
eſe deelares, it was ſo granted, aud an agteement for a farther 
leaſe made, to Burdon, Feurrib, Wade, and ren, 28 to Bur. 
din's fourth hate upon the following kruſte; that he ſhould 
pay to himſelf all ſuch ſums of money, as he had already expended, 
or might hereafter experid z and alfo all ſuch ſutms, as the Bank 


| thould owe bim at nis death; and ſubje&t thereto in truſt for 


Bimſelf and His partners in the Bank. If this was a deed prepared 
in cotniſidleration of an agreement by that deed only to be carried 
into execution, the words are very extraordinary. Whereas it 
18 agreed,“ Ac. upon the following feipulations and covenants,” 


Would have been the natural way: but it Is drawn otherwiſe ; and 


1 cannot ſee any item, that purports, that it was a new agreement 
then entered into, except a ſtipulation, that all ſums, which had 
been paid, or which ſhould hereaſter be paid by Burden, ſhould 
be repaid. Btrefs was laid upon this; that Burdon had advanced 
ſums of money out of his own pocket; which, it is aid, could 
not be, if they were partners-with him; for then they would have 


been called upon. x 2 


Great ſtreſs was laid upon the werd n in the firſt of theſe 
letters. It was infiſted, that it muſt neceſſarily mean ſome ſubje& 
in which both the writer, and the perſon to whom the letter is ad- 

dteſſed, were concerned: but I thall not preſume that. It might 
de conſiſtent, if he was partner with any one elſe. The latter part 
of that letter does give couutenance to the argument of the plain- 
tiffa: but to that there is this anſwer; that Rent was the fitter em- 
ployed by them; and conſequently might. be conſidered as having 


When letters - a conſiderable-intereſt in the colliery.; and whenever letters are to 


are to ruiſe a 
muſt be de- 
monſtration, 
that they re- 

luate to the 
ſubject. 


raiſe a truſt, I ſhall expect demonſtration, that they relate to the 
ſubject. Therefore, if it reſted upon this letter alone, though the 
conſtruction is ſtrong from thoſe phraſes, yet, being deſirous not to 
ſtir one. ſtep out of the Statute, L could not have ſo conſtrued it. 
; | 
9 | e 


A 


_ Calls in Chancery, 

. bo the best letter, dated che 18th of February, how to in- 
tetptet it to be any thing but a declaration, that he, and the per- 
ſon, to -whom he writes, and ſome perſons connected with him, | 
| hive ſome intereſt in the colliery, I do not know. r' would | 
not apply to Kent as fitter. It was ſaid, that by the words © we” 
and * our ſakes” Burdon might mean Kent only as fitter, and the 


other three partners and his own executors as partners in the 
colliery. That would be very ſtrained; and it is barely poſſible 


to give it ſuch a meaning. But it is not neceſſary to decide upon 


thoſe two letters. 80 rigidly ſhould I adhere to Be Ks d 1 
. _ IO © more. | 


41 
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he next letter was written in March 1792. It is not in- 
ſiauated, that H. C7. means any thing elſe than the colliery. It 
could mean nothing elſe. It is impoſſible to ſtrain the words i in 
this letter to mean the perſons, with whom Burdon was concerned 
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in the colliery, only. It might poſſibly mean, that the intereſt, he 


took in the ſucceſs of this, was in Kent's intereſt, as the fitter: 


but in ſuggeſting that one is ſtraining againſt one's better Judg- 
ment; for his intereſt, as fitter, was Precarious ; depending 1 80 
dhe . three partners. by 


a The 1 dated Sunday, two o'clock, is very material; as it re- 
lates to another tranſaction; which coupled with the other letters. 
prove, not only that by the words © we, He, he meant the 

Bank, but alſo, if neceſſary, chat they were to take in equal ſhares. 

That letter introduces a tranſaction, proved by parol, that Burdon 
and Kent were engaged as joint owners -of a ſhip, called the 

Tynemouth Caftle and that Burdon was very deſirous to ſell his 

ſhare. He propoſed, that the Bank ſhould purchaſe it; and what 

he ates as the conſequence of their refuſal is very ſtrong. Hie 
does not ſay in this letter nor in the propoſal, that if they do not 

take his ſhare in the ſhip, they ſhall have no ſhare in the Hebburn 

colliery. If it was all in his own power at that time, it would haye 

been a natural thing to ſay, if they did not take his ſhare in the 

8 they, ſhould haye no ſhare in the colliery. . 


The letter of "A 10th 4 "May was alſo relied on, as is ſhewing, 
chat they were partners in the colliery. There is no inſinuation 
in that letter, that their refuſal to accede to his propoſal ſhould 
baye any effect upon their ſituation as to the Hebburn colliery. 


Vor. II. 5 8 8 #8 Then 


A. eee 
s. bes comes. moſt important piece of exidenge e 
E Dot ſigned hy the party: bet it is evidenced; under. the 
* of Tawney: v. Crowther, If a man hy irrefragable evidence Drove 
8 en, himſelf a truſtee, no daubt, a paper written in his own band b 
3 58 evidence of the terms, If it ie neceſſary to prove tbe terms 
Obſervations were wade. upon this paper 3 that it had a very jr. 
| picious appearance 3 chat it had no date, beginning, or ending; that 
there was no margin; and the paper appeared cut cloſe to the 
writing: but Juckily there are circumſtances to prove, i i 
nt mutilated... It is intitled © The Ship Tynemouth dale Deblor 
and at the bottom are the words * turnover”; all in > 
own hand; or I would not admit it. This ſhews, it is per- 
fect. It is a compunation. of What he had expended upon the 
Tynemauth Caſtle; z and, he calculates, . what he :qught to receive 
from them. This is a. moſt important paper 3 for it leaves no 
doubt as do his intereſt in the callicry and that of his partners in the 
Bank, It is ſaid to amount 40 demonſtration, . that the real fa}, 
he was poipring at, Was that they were already partners in the 
colliery. He gives as à reaſon for wiſhing to {ll it to thew tha 
this part of the ſhip. and the colliery ſhould go together. [ pro- 
fels, after conſidering this paper very fully, I cannot give any 
other interpretation to it than that contended for by the plaintiffs; 
and if fo, it is concluſive, that all the other expreſſions, he made 
RE | © of were applicable to the Bank ; and that he was villing to 
fell his intereſt i in the ſhip to them, becauſe it ought to go to the 
owners of the colliery; and in this letter, though complaining 
of their refuſal, and preſſing them to take it, he does not threaten, 
that, if they 90 not, they mall have no ſhare in the colliery: 
therefore it is a complete Sorroboration « of the meaning imputed to 
the other letters ; and clearly proves, that he did not then conſider 
himſelf as having a a right to 4 ; which is one Ts of the al 


ws %:.% Loew 24 


| dence of "Rowntree, 


37 the letter dated the 28h * June he. means to lay, the con- 
n aut 25 the Bank with reſpect to the ſhip would make ſome dif- 
ference as to the money due from them to him. The threat is 
or my money to be paid in at twelve months after my death.” 
R appears upon the accounts, that calling it in would have been 
A 5 voy confiderable.. diſtreſs to them, He was the great fupport of 


e boaſt, The Joy > due to him eue to 36,900/. 


Thus 


* 


- Tiles! in vie. 


| Gon: bly-appear. Thon comes the tranfaftion of the orders given 


for preparing: the declaration of truſt. He was willing in con- 


ſequence of the agreement,” that the declaration ſhould appear in a 
more formal way than by implication from letters. The deed 
does not Nate any agreement whatever, but tbe leaſe and the 
went far-s farther leaſe; and proceeds to dedlare the truſts in 
— worde, I: have ſtated 3 Which are very ſtrong for it was pre- 


pared by one of his executors. It is ſaid very juſtly, what right 


had he to impoſe-thoſe terms? But it ſeems, that very thing did 
give riſe o a temonſtrance upon the part of the partners in the 
Bank agsinſt it, as going beyond what Burdon had a right to do; 


and a greut deal ariſes upon the laoguage of the letters exhibited by 


the defendants, and proved by Rotintrre to have been received by 
bim from Nen, The end of Notontree's letter of the 24th of 
September id very material; if any ſtreſs can be laid upon his 
evidence: not that I doubt it. He deſires to be informed of Mr. 
Burdon's ſituation 3 leaſt an accident ſhould happen, and the 
4 parchment be uſeleſs: not leaſt 'they ſhould loſe the colliery. 
He reaſons with them to ſhew, that they would run no riſk in 
executing the deed with that clauſe, againſt which they remon- 


ſtrated. In one of the letters to Rowntree Kent obſerves, that the = 


mode of making the ſecurity is by reconyeying, to Mr. Burdon 
their ſhares. Theſe letters between Kent and Rowntree ſhew, 


that it is no falſe inference, that there wes an aQual truſt then ſub- 
liſting; for ia the whole tranſaction, except ſo far as Rowntree 


proves by parol, that he underſtood from Burdon, that he was not 


bound to let them into the partnerſhip in the colliery, there is nor 


_ a hint on the part of Burdon, that if they did not agree to his pro- 
polal, they ſhould not be let in, nor any admiſſion from them 
 thewing a doubt of their right, not as a new one, but as one, 


they had in poſſeſſion. I cannot think, that under all theſe cit- 


cumſtances he was not a truſtee. - As to that proviſion in the 


deed, it does not appear, that he had a tight to inſert it: but it 


was worth their while to conſent rather than diſpute with his 


executors, I rely chiefly upon the letters of Burgos ; and ſhould 
have, decided upon thoſe alone, provided there was no other ei- 
aa to rebut | it in the other parts of the caſe. ns 
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: 1 Then comes 2 queſtioo, why aid they not 8 money... 


Ts claſs this evidener under Burden's hand. No more un i; 
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* well as he, if they were jointly concerned ? That fact would To 


oo a great way to di minich the force eren ef the letters. Each. 5 2 7a 3 
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OT. Caſts 11 chaneety. 
1798. "ide Gs hi evidence is with them. The” plaintiffs "IP to 


5p ſhew, they never did let him pay out of His own pocket the 
n money advanced. That depends upon the entries in the banker: 
Htg. 


books. I think upon very attentively conſidering all theſe entti 
_ _ the plaintiffs are right in ſaying, Burdon never was debited for any 
ſum of money advanced upon the colliery beyond his proportion 
of that ſhare,” It is very true, theſe books are not kept, as a plain 
man would have kept them. | The reaſon of keeping the tranſ. 
action a ſecret does not appear. There was ſome reaſon, All th, 
time Burdon wrote to them, calling them his partners, he neyer 
laid any thing to any other perſon. They choſe to make an alter. 
ation in their books as to the colliery account: but there was no 
alteration in ſubſtance: it was only in the manner of the entry, 
They debit themſelves with 40007. received on account of the col- 
liery. They received only zoool. Some attempt was made to 
prove, that Burdon ſupplied the other 'ro00/. I do not quite 
underſtand that tranſaction. In the account, to which he him- 
ſelf was a party, for the balance ſheet is ſigned by all the pan- 
ners, 998 J. is inſerted as the balance due from the colliery; which 
could not be, if he had paid 10000. The balance ſheet therefore 
is evidence, that they had not debited him with that ſum on the 
calliery account. I cannot attribute to them a fabrication of theſe | 
entries; or ſuppoſe- them ſo fooliſh as to think, that by entries 
in their books they could raiſe a truſt for themſelves. The entries 
| were not concealed-from Burdon. What I deduce from the books 
is, that Burdon never did pay out of his own pocket, that they 
never did charge his 'account with, or deduct intereſt for, more 
than his fourth part on account of this ſhare of Hebburn colliery. 
g This is a very ſtrong corroboration of my opinion, that he was 4 
truſtee; and that he has under his hand declared it; and one of 
the documents has proved, what would have been inferred from 
the N N ne . that 1 it was in W ſhares. 


As to the point, whether ſuch a truſt can ariſe upon theſe docu- 
ments under the Statute of Frauds, no man is more againſt ſtrain- 
ing it, than I am. I admit, my opinion is, that the Court has 


gone rather too far in permitting part · performance and other cir- 
cumſtances to take caſes out of the Statute, and then, unavoidably 
perhaps, after eſtabliſhing the agreement, to admit parol evidence of 


The Court "the contents of that agreement, As to part-performance, i it might 
has gone too 


ſar in taking caſes out of the Statute of Fraud on the grouad « of. part-performance 8 an agreement : the 
relief ought to have been <onfined to n. rs 


. =: 


| 3 4 we 5 12 Th 1 _ 
Caſes*in-Chancery. - 
he evidence of ſome agreement; but of what muſt be left to parol 
-ridence: I always thought, the Court went a great way, They ought 
not to have held it evidence of an unknown agreement, but to have 


had the money laid out repaid. It ought to have been a compenſa- 
non Thoſe caſes are very diſſatisfactory. It was very right to fay, 


the Statute ſhould not be an engine of fraud; therefore compenſation 


would have been very proper. They have however gone farther; 
fing. it was clear, there was ſome agreement, and letting them 
prove it: but how does the nene of a man having laid out 

: great deal of money prove, that he is to have a leaſe for 99 
years ? The common ſenſe of the thing would have been to let 
wem bring an action for the money. I ſhould pauſe upon ſuch a 


7 


17983. 


8 


 FoxgTER 


Hals. 


caſe. But this 48: not that ſort of caſe. It is ſaid; I muſt know the 


«hole of the "agreement, or I cannot exeeute any part. I Wink. 


do know the Whole of it. Taroney v. Crowther, O'Hara v. 


O'Neil, and-other caſes, are very ſtrong authorities for raiſing truſts 
from letters. The former is not ſo ſtrong for the plaintiffs, as they 
ink; but it: is ſtrong enough to ſhew Lord Thurlow's opinion, 
if a ttuſt was proved in writing, with regard to any other paper 
16 to che terms The Ræpiſter . Book in the ſtate of the caſe pretty 
nearly agrees with the Report; and I have no doubt, his Lordſhip 
ſaid, hat is Nated/ in the Report. The doubt in the cauſe ſeems. 


to haye been, Whether the letter referred ſufficiently to the paper 5 
containing theterms; whether his ward was, that he would execute 
his agreement... It is a little extraordinary; but the fact is, the 
decree. Was made by conſent at laſt; which takes off from the 
authority (a), The caſes quoted were chiefly, where truſts were 
niſed from wogey advanced. This caſe does not admit of that. 


If any money Was advanced as a ſine, I ſhould have expected them 


to contribute, their ſhares: but no money was advanced in that 


way hut only from time: to time, as it was wanted. If it was 


proved, that the money was advanced by him, I ſhould think it 
very ſtrong; but there. is no proof of that. Therefore I am well 

warranted, without infringement / upon any principle adopted as to 
the Statue, in declaring, that Burdon was a truſtee as to one- 
fourth of the Hebburn en, * * and he other: . 12 


the Bank. * IEG) To is 1 


4 
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(a) Mr: 0% oy 7 N at "the Bay informed oe 3 dat a . 
tens in that cue were taken by conſent, the point was adverſely determines ; upon 


wich the Maſter oCthe Role aint the cafe war fag auh 
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f i pbporS gn Geargs Af en being ſeiſed or entitled! in . of 
9 and to divers freehold and copyhold eſtates in the COUnties of 


- y_ re : Cambridge, Bedford, and Suffolt, and being poſſeſſed of leafency 


tothe rents premiſes in the ſame counties, which he held by leaſes for liy 

and profits es or 

aceroed, be- - RATS determinable upon lives, or for years abſolute, by bis wi 
Iore the GC» 


viſe is carried dated the 20th of December 1717. having previouſſy ſurrendered 
into effect. certain copybold eſtates to the uſe thereof, gave all his Manorg, 
| The Sane” lands, tenements, and hereditaments, both freehold: and COpyhol, 
purpoſe of a8 well as leaſehold for years, in the counties of: ' Cambridge, Bed. 


the teſtator 


hall be ex- ford, and Suffolk; and elſewhere, unto the Eaxls of Saliſbury and 


ecuted upon 


thedofrineof . Carliſle, | Nicholas Lechmere, Foby Heulen, and Robert Pull, 
ee ccolar £4978, to hold the ſame unto- them, and their” heirs, executon, 
purpoſe fails. and adminiſtrators, according. to the nature thereof, upon the trut; 
2 —— after declared: vis. as concerning ſuch part, whereof the teſtatot 
deer de ſiſed of un hate al inheritancs-or- freehold, u the ud 
upon the Sir Jacob Garrard Downing for life remainder to truſtees to pre- 
| the-heirs, ſerve contingent remainders; remainder- to the uſe of his firſt 
by deres e, auch other ſons, ſueceſſipely in tail-mate;/ remainder to the ſecond, 
rroltees 9 third, fourth, fifth, aad other, ſons ef the: teftator's uncle Churle 


— to Douning ſueceſſively in tail male; remäinder to Thom: Barnard. 


. e ion, ſon of the teftator' s aunt Barnaruiſtun, and His firſt and other 
gages — to ſons in the ſame manner; remainder to the ſecond . and other ſons 
as the teſta- Of his ſaid! aunt ſucceflively i In. tail male; with ſimilar limitations! in 

- Proper . ſtrict ſettlement to Churler Peters, and his firſt atid other ſons, and 

. to his brother John Ptieru, and: his firſt and other ſons, ſuc· 
ceſſively; | remainder. to the uſe of the ſaid truſlees andi their heirs; 
in truſt, that they ſhould as ſdon as might be; o of the rents and 
profits of the premifes: purchaſe the inheritance and" fee-fimpk of 
ſome piece of ground in Cambridge convenient for à College; and 
ſhould; thereon build all ſuch houſes; edifices; und buildings, as 
ſhould be fit. for; that purpoſe ; wie ould: ub calted Downing 
College; and he directed, that a charter ulld be ſued: for and 
obtained for founding ſuch Gollage aud incorporating a body 
collegiate of that name within the Univerſity of. Cambridge; aud 
that ſuch College ſhould conſiſt of ſuch Head or Governor, and of 
ſuch ſcholars, members, and other-perſons,; fan the time being, and 
| ſhould be maintained; governed, and ordered? by ſack laws, 
rules, and nem, and in ſuch manner, and therein thould be dog 
| <9 we 18 II 


Caſes in 'Chantery: 


heirs by and with the conſent and approbation of the Archbiſhops 


1 
cle ad taught ſuch uſeful keaining, 6 his ſaid truſtees and their 2798 8. 


ATFTo6ixtr- 


of Canterbury and Fort; and the Maſters of Saint Jobn's College Geer 


aud Clarr Holt in the ſaid Univerſity in being at the time of powrre. 


founding the ſaid College ſhould preſcribe, direct, and appoint; 

and that immediately after founditig and incorporating ſuch Col- 

lege or Body Collegiate the truſtees and their heirs ſhould ſtand 
ſeiled of all the ſaid manors, lands, Ws, ia truſt for "00 ſaid D 
e OE — W N N 


6. 


Aud ens oy eee "the we matniors, ae and previ, 
wherein the'teſtator was poſſeſſed of any eſtate f6t any term or terms 


of years,” he declared and appointed, that the faid triftees, their 
executors and adtuiniſtrators, ſhould ſtand poſſeſſed thereof in truſt 


chould be entitled to the actual poſſeſſion of His lands of -inhie- 
nitance by virtue of the limitations afbreſaid; and he gave all His 
goods and vhattels' to Sir Jacob Garrard Burbming; and appointed 
him executor; By a e6dicil cb his will the tellatbr” gave lotus 
annunties, | e tn 3, G RAC 

ul 101 85 

| Tho:roftaroe IA upon tile 20tH X 5 1740 Jy N 
leaving! Sir ac Gu Deum his Ketr at law; who entered | 
uponthe:{rethold; copyhet, and" lenſchold, eſtates of the teſlatot; 

and enjoyed them till his death in 1564. © Henever had any iſſue; 

and Thum Barnardiffon; Chiles Peters, and vom Peters, died itt 


1 


bis life-without/hiving Rad- any iſe; and tfiere never was any” 


other ſowof:Qharlcs Downing or of the teſtatbt's aut Baan oj” 
All the tratdes-diet} in the 'lifeof Sir Gern ge Hornig: 

its int 15 4117] mi 2 13 LIC 180] 300 M3 11 . 

Sir Sacobi(Curraitb Downing by WWII döted 2 ear ar 
A4 1763, gave'to bis\wife Dime" Morgortt Doming, charged 
with the pay merit of ſeveral\winulties; aid! legaties, all His manorb, 
meſſuages, lands; tenements, and hereditaments, goods, chattela, 
and perſonal eſtate, to her heirs, executbrs; r ee and 
* 5 e 35:0 hrecamare * 05 
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440 ee open all the fad freehold} debeo, and 
copyhold eſtates deviſed by Sir Georyr Downing. Upon the gth- 


of May 1,764 : the Information was filed againſt 'Bady=Downing 


6 - 
#% ©. © * 


from time 0 time-to align the ſame to ſuch petſon ot perſons aa 


and, the, heite at law of Sir Jacab » Garrard Dotening and 
ee debe. pantiea 4; prayings that:thes will ef: Sir Gorge 
8 NT Downing - 


1798. 
Arroa nter 
GNS 


VU, 
Bowr gn 


Dies in "Chancery, | 
Downing. might be eſtabliſhed, and the' truſts thereof ET . 
execution; that an account might be taken of the money received 


by Lady Downing. from the rents and profits of the ſaid freehold, 
copyhold,. and leaſehold, eſtates, become due after the death of Sir 


Jacob Garrard Downing ; and that a reoeiver might be appointed. 


The cauſe was heard on:the 49th and 27th of May and the 18th 
of. July a 767 before che Lond nada aſſiſted by the Mater of 


w# 4 + 3 


June 1768 Shred their unanimous: den that tha truſis of 
the charity in queſtion ought: to be carried into execution in 


F caſe Bis Maieſty ſhould be. pleaſed to grant his Royal charter 10 


nn to en co contre for a plece of ground 


incorporate the College; and his Royal licence for ſuch i Incorporated 
College to take 1 the deyiſed premiſes in mortmain, The. icauſe waz 
farther -heard .upon the 31ſt of January, the gd, Gth, and. -gth 
of * February, and the 3d of July 1769, before the Lord Cbancellr; 

upon the laſt of which, days his Lord/bip did declare and decree, 

that the. will and codicil of the Laid teſtator Sir George nn is 
well proved; and. the ſame ought to be eſtabliſhed, and the truſt 
thereof performed and carried into exeeutieng patticularly the 
truſts of the ſaid charity, in caſe the King ſhall be pleaſed to grant 
his charter to incorporate'the College and his Royal licence for ſuch 
incorporated College to take the deviſed Premiſes in mortmam; 
and doth. order. and decree the lame - accordingly : and the de- 


fendants, the heirs at law of the ſaid teſtator, are to be at liberty 


to apply to the Court for that, purpoſe; and doth. declare, that 
the freehold eſtates purchaſed by the {aid teſtator-after the making 


of the {aid will. did not: paſs by virtue of the codicil; the will not 
being thereby republiſhed; and that the leaſes, which were re- 
newed, or were run out, after the making of the will and before 
the teſtator's death, did not paſs by the will, but fell into the 
reſidue of the, ſaid teſtator's perſonal eſtate ;\ aud that: the copyhold 
eſtates of the. ſaid teſtator not ſurrendered to the uſe of his will 
deſcended to his heir at law; and detk like wiſe declare, that the 


. annuities given by the ſaid codicil ought to be ſatisfied in the fit 


place out of the perſonal eſtate; and that the realeſtate is only 
charged therewith, in caſe the perſonal eſtate is · deficient, and 
doth order and decree, that it be referred to Mr. Lane, one of the 
Maſters of this Court, to inquite, hat is the annual value of the 
premiſes deviſed to the charity; in order to enable the heirs at 


law of the ſaid teſtator to form a judgment, what number of 


fellows and ſcholars can be \maintained by the endowment ; and 


within 


" in bun 


within the Vai verſity of Cumbridge, whereon to found the cid 
College conditionally | in caſe the charter and licence ſhall be 
granted by the Crown; and it being ſuggeſted, that certain 
buildifigs od part of the deviſed premiſes are ſo conſtructed as to be 
moveable from place to place, it is further ordered, that the ſaid 
Maſter do ifiquite,” what is the nature of ſuch buildings, and ſtate 
the ame with his opinion thereon and all circumſtances relating 
thereto® to the Court; and it is further ordered, that the ſaid 
Maſter do inquire into the ſtate of the ſaid teſtator's unredeemed 


mortgages "at the time of his death, and ſtate what he ſhall | 


ind concerning the ſame to the Court; and any directions touch- 
ing the ſaid inquiries were reſerved, until after the Maſter ſhould 
have made his report thereon; and all parties were directed to pro- 
duce upon bath. all books, papers and writings, and to be examined 
upon interrogatories; and all parties were to be paid their coſts 
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oP ERAL 
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out of the teſtator's real eſtate; and the conſideration of all farther 


directions was reſerved, until after the Maſter ſhould have made 

his report; and any of the parties were to be at E to apply 
to.the 1 as there * be 8 | | 

vy i nn 'of * and rats; "FP! the wg and roth of 

November 1768, being the ſettlement previous to the marriage of 


J 


Lady Downing and Sir George Bowyer, all the freehold and leaſe- 


hold eſtates of Lady Downing were conveyed to truſtees and their 
heirs, and the ſum of 93,0004 Reduced Bank Annuities and all 
other the perſonal eſtate of Lady Downing were aſſigned and 
wransferred"ta" the ſaid truſtees, upon truſt after the marriage, as 
to $3,000/., part of the ſaid Bank Annuities, and the ſaid free- 
hold and leaſehold eſtates, from time to time to transfer and con- 


vey the ſathie according to the appointment of Lady Downing | 


alone, and without Sir George Bowyer, by any deed or writing 
atteſted hy two witneſſes, or by her laſt will with three witneſſes; 
and until ſuch appointment, in truſt for her ſole and ſeparate uſe; 


and upon farther truſts therein mentioned, in caſe of no appoint- 


ment; and as to the jewels, rings, plate, pictures, linen, houſehold 
goods, and furniture, upon truſt to permit Lady Downing to uſe 
and enjoy; and to give and diſpoſe of, the ſame, as ſhe ſhould 
direct or appoint by writing under her hand, as if ſhe was ſole ; 

and in default of, and as to ſuch part, whereof there ſhould be no 
gift or diſpoſition, in truſt for Lady Downing, her executors and 


adminiſtrators'; and as to all ſuch moneys as ſhould be recovered ; 
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bree. 


ſole executor. 52 Ew? | my 


| ſhould appear dye from Lady Downing. at her death, c, ſhould 
be paid by the defendants, Whittington: and. the other legatees 
* W or out of the 7 nr 11 5,0608. . Reduced Baok 


— 


fon this se of . Hes Garrard Droning; . 
ſach other moneys, as were then due to Lady Downing, eithet 
in her own right, or which mignt” become due, owing, & 
belong, to her, or to. Sir George Bowyer: in ber right, and aj 
other the perſonal eſtate laſt before mentioned, ſave the fad 
Jewels, rings, Bc, upon truſt, as ſoot! as conveniently might he 
after the ſame ſhould rome to their hands,” to lay the fame out in 
Government or real ſecurities at the choice of Lady Downing alone, 
without her intended huſband, ſubject to the ſame truſts as the (41g 
8 J, ooo. Bank Annuities and the real aud leaſehold eſtates; and 

as to 10,0000. being the remainder of the ſaid gg, ooo /. Reduced 
Bank Annuities, upon truſt during the joint lives of Sir George 


Bowyer and Lady Downing to pay the dividends to Lady Dow. 


ing for her ſeparate uſe; and in caſe ſhe ſhould die, and Sir George 


Bozeyer ſhould ſurvive her, to transfer the principal to him for his 
oven ule; and in caſe ſhe ſhould . ney the lame | 
to her. of 4155 4 MA * 338 $1 3 Y X 


The marriage took place. Lady Downing died in'' September 
1778, having made her will duly executed, giving to her huſband 
Sir George Botwyer, all her lands, manors, and tenements, in the 
county. of Suffolk, and a. legacy of 79094, over and above what 
was ſettled upon him by marriage. . Then, aſter giving ſome 
houſes to her niece Djane Say and ſeveral legacies, ſhe gave to 
Jacob Jobn Whittington all the remainder, of her perſobal cſtat, 
and likewiſe all her leaſehold eſtates in the-counties of Cambridge 
and Bedford, to him, ng his * . "res 3; and; appointed * 


Tf 
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No W were 9 Py Wh ws 3 except that the 


. coſts were paid out of the rents and proſits of the real eſtate, until 
the 18th of January 13791 when a bill of revivor and ſupplement 
was filed, praying, that the defendant. Whittington. might admit 
aſſets of Lady Downing to-anſwer what was.owing from ber at ber 
death in reſpect of the rents and profits of the eſtates in queſtion, 
late the eſtates of Sir Grorge Doming, or mighti.account for her 


perſonal: eſtate ; and that the proceedings might be; revived, and 
the dectee carried into execution; and that the money, which 


— » 
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| Atnvitiey-erunpoſed. of che ſaid 935000. and additional 7" 1796 
chaſes2made- r and alſo n Bonds, veſted 
n ʒ; 3716805 96; 01 boireab 44A Ns * 
J 21597 * wo ALF >: A? * 10 . 92 I. ons Ss ” 1496 penn; 
A order bee was made in 9 0 dete were ſeveral 
orders for the ſame purpoſe. The laſt was by a decree 
made nt the Rolly upon the x6th of February 1795 3 and upon the 


18th an order was made for a ſeparate feport as to the annüsl 
of mY 3 * L 
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' The As by his e report, dated the i of 700 I 796, 
ated the ſeveral eſtates, and the rents, "at Which they v were let, N 
to the | annual amount of 41o4l. LEA 5d. and that all the ſaid 
eſtates were deviſed to the charity, except one weſſuage with about | 
80 acres, pd 18 poles of land i in the pariſh of T. adlow in the 
county of Cambridge, held under a leale from King 8. College; 5 
which having run out in the teſtator's life was not renewed until 
after his death; and therefore did not paſs. by his will; and he 
found, that the ſaid 80 acres, Cc, are in the occupation of Wi lam, 
and 1. Lunnis and William Symondr. but no evidence had 
been id before him, that enabled him to diſtinguiſh the par- 
ticular ande, or. the value thereof. In the ſchedule to his report 
the Maſter ſet forth the rental of all the eſtates, including the 
ſaid leafchold premiſes 25 the quantity and annual value whereof 
be conceived.” too, trifling to interfere with the object of che 
inquiry. The Maſter farther ſtated, chat the teſtator Was ſeiſed 
and poſſeſſed of. other eſtates in the county. of Suffolk, now in the 
poſſeſſion of. Sir George Bowyer, the rental of which amounts 
to 4747. per annum; and that it appears by the examination of 
Sir George Bowyer and the anſwer of Lady Downing and the ad- 
miſſion of the heir at law of the teſtator, that certain parts of the, | 
laſt-mentioned eſtates conſiſt of freeholds purchaſed after the date. 
of the will and of copyholds not ſurrendered to the uſe of the will, 
and which are declared by the decree not to have paſſed by it; 
and that it likewiſe appears "from the examination of the defendant 
Sir George Bowyer, that 'fach freeholds and copyholds are ſo 
intermixed with other parts of the ſaid eſtates, that he is incapable 
.of diſtioguilhing the ſame; he therefore finds himſelf unable at 
preſent to certify the annual valye of ſuch parts of the teſtator's 


eſtates in the county of [nah as were : deviſed, an I paſſed by the | ' 
will to W R 
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An e was taken by the defehdant Whittington to th, 
report; for-that the Maſter had iugluded In his ſchedule of th, 
eſtates deviſed to the charity certain eſtates at  Gamlingay and 
 Crawden, being leaſchold eſtates held for long terms of years, over 


which the teſtator had notia diſpoſing. power at the time of making 
his will; which appeared by the examination of the ſaid defendant 
Whittington, and the ſtate of facts laid before the Maſter b the 
relators and certain deeds produced. dns 1 


An expagalon. was alſo taken by Sir 8 . ; for that 
the Maſter. had included ſeveral eſtates in the county of Spalt; 
which did not paſs by the will of the teſtater; which appears by 
the examination and proceedings produced before the Maſter and 
by the Teport itſelf; whereas the Maſter ' ought to have diſtingui. 
ed the eſtates, which, were deviſed by the will, and not included or 


in any manner r intermixed the ſame with eſtates, that did not paſs 
by the will. © + 2 
net 109 e897 91 320367151 907 © 
| Whittington's TE overruled upon the ad of Noventer 
1795, without prejudice to any of the parties bringing before the 
Court hereafter the queſtion, to whom the eſtates in Gamlingay 
ny Crawden belong. The other be or was alſo overruled. 


S171 111 


The Maſter by his general report, dated . 11th of July 1797, 
Nated, that he found by the anſwer of Lady Downing, that, as the 
tenants required. a number of new barns, Ne, Sir Jacob Garrard 
Downing cauſed divers barns and outhouſes t to be erected: but with 
a view to tranſmit to bis perſonal repreſentatives. the right to them 
he cauſed them to be erected on pattens or rollers, and not upon 
foundations fixed in the ground; Lady Downing therefore claimed 
was to remove them-and to have a value ſet upon them for her 
benefit. The 875 ſtated, hat pen buildi ings \ were not fixed to 
the freeheld. p . 
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As to che unredeemed ack whe Maſter found, one mort- 
gage in fee made to Sir George Downing, the father of the teſtator, 
by leaſe and releaſe, dated the Zoth and 31ſt of Auguſt 1694: 
a mortgage for 99 years made in 1688; ; aſſigned to Sir George 
| Downing: upon a farther advancement | in 1709: another mort- 
gage for 809. years made in 1670, aud another for 900 years 


1 made in 1697; both of which were aſſigned to Sir George Downing 


8 


in 


Cakes " Ch 7 


in eg The Maher found, chat Lady Hem by ber 1798. 
wnrer Kehl, that te did ner Emory, whether Sir Cart, Down et 
ing. was af the time of his will in poſſeſſion of the ſaid. mort- See 
gaged ptemiſes, or when be obtained polſeſon; and ſhe Doc ren. 
did not know. or believe, that the equity of redemption was 

releaſed to Sir George Downing, the father, or to. his fon, Sir 

George Downing, the teftator, The Maſter certified, that no evi- 

dence had been produced to ſhew, that the equity of redemption 

in any gf the mortgages was ever releaſed to either of them ; and 

that he had taxed he coſts, except thoſe of the deviſees of La 


| n 2 f CTC) 


By 20 ner mate. on 7 28th of 700 17975 the Maſter was 
ordered to tax the coſts of the heirs at law of the ſeveral applica- 
tions 40 the Crown for a charter and of oontracting for a piece of 
ground in the Univerſity of Cambridge, as between attorney and 
client. Fixe applications to the Crown for a charter had e 
The degree was e in 771. 


The cale came an or unter di 


eftions. 


Ma 84113 3 


Mr. Ar. Mangfeld, Mr. Lbnd, Mr. Graham, Mr. F 1 55 
Mr. Roqmilly for the relators preſſed for an accdunt of the rents and 
profits againſt the defendants, and for the appointment of a re- 
ceiver ; obſerving, that every poſſible delay had been oppoſed to 
the. execution of the truſts of this will ; particularly by the excep- 
tions, by a groundleſs appeal to the Court of Delegates, and by a 
bill of review for error upon the face of the decree ; to which WU 
_— demurrer ** allowed. ; 


The — 5 direftions prayed were, that the defendants might 
lay a propoſal before the Maſter for founding a College according 
to the will; and a declaration as to the mortgages, that they paſſed 
by 56. will z and, as-to-the ſubſequent coſts, 


OY 1 N Grant, Mr. Campbell and Mr. Richards for 
. the defendgnts,—The decree was never underſtood to touch the 
Intermediate rents and profits. Lord Thurlow in a cauſe. upon the 
diſtribution of Lady Dozwning's aflets made the diftribution.; being 
of opinion, that there was nothing in the decree i in this cauſe, that 
aſſed her afſets. _ They .ought to baye followed up the decree, a 


W application to the CrOWn. No duty Was impoſed by de 
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Court on the owners of this eſtate. The decree is conditional 
| tional, 


that the truſt ſhall be performed, in caſe bis Majeſty {hall grant 
charter and a licence to hold in mortmain. It 4s a ei 


. Precedent. The foundation of the College was not the Province 


of this Court; which had only to decide” the other queſtion 
The decree carefully leaves that to the Crown. © The Lord Chan. 
cellor could do no more than decide the queſtion, whethet the 
charity could take place according to law, if the Crown houl 
think fit to grant a charter. The Court carefully excludes even 
the prejudice and influence, that would ariſe from going beyond 
their juriſdiction to give an opinion upon the policy of Increaſing 
the number of Colleges in the Univerſity. The Court has vir. 
tinctly ſaid, that none of theſe rents and profits can be applied, 
until the corporation exiſts; which according to the deciſion may 
take as by executory deviſe, when it exiſts. The decree negativez 
any claim to the rents and profits or any right to have them 
applied, and to diſpoſſeſs the heirs at law, before the Crown give 
exiſtence to the corporation. If the charter is never obtained, 


their title will be complete. The words © as ſoon as may be” 


refer to the nature of the ſubje&. Thoſe words mean, as ſoon a; 
there is ſome perſon natural or politic, which can take; as ſoon as 
the charter and licence are obtained, and the corporation is cre- 
ated, The will has no general intention of charity. There is 
both locality and a name given by the teſtator; and the expreſſion 
is © ſuch College. There is no difference between a natural and a 
corporeal perſon taking an executory deviſe. Hoptins v. Hoplint, 
For. 44, and Bullock v. Stones, 2 Ve. 52 1, are authorities, that the 
rents and profits go to the heir at law, till the contingency hap- 
pens: but if not, when the College is in exiſtence, when the uſe 
is executed for them, then will be the time for them to aſſert their 
right to theſe by-gone rents and profits. The Information prayed 
a receiver and an account: neither was granted ; though there had 
been five years poſſeſſion. That is not an omiſſion in the decree: 
but the ſilence of the Court negatives the right of the Relators to 
the poſſeſſion of the eftate, and the acts of all the parties put the 
ſame conſtruction upon it. The Court contemplated the poſſibility 
of its failing ; and therefore did not intend to take any thing from 


the heir, until the corporation was created. If the want of 2 
_ Jubſtitute for the truſtees was the obſtacle, that prevented the 


account, that obſtacle ' was removed at the time of the ſecond 


| decree in 1769; when the beirs at law were ſubſtituted. The 
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| right then was the Tame as flow. They might have moved for a 


receiver at any time. "They have acquieſced under the decree re- 
filing them a receiver and an account for thirty years. They 
therefore cannot alledge the length of time. Great part of the 
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fund has now been nies. agent by __ who had Fetter to dap . 


ph it their” own. 


It is fill open to argue, that the object of  this/ deviſe is fo par- 
ticular, that if it cannot be eſtabliſhed, it is impoſſible to apply the 


principle of ey pres. In that reſpect it reſembles The Attorney 
General v. The Biſhop of Oxford, 1 Bro. C. C. App. 21.; and 


though that cafe ended by compromiſe, the principle was decided. 


The Biſhop refuſed to let them build the church. The Maſter of 
the Rolls ſaid, if they refuſed, he would give it to the next of kin. 
Then the Biſhop thinking, he might make ſome terms advan- 
tageous for the pariſh, required enough to build a ſmall chapel and 
to maintain a chaplain, and agreed, ras WE next of kin ſhould 
tk the reſr le). 95 ds "UT - 


Reply. PER to the decree it is | impoſſible; this 1 in any 
event, the aſſets received by theſe defendants could belong to them: 
no doubt, at the time of the decree it was conſidered, that the 
doctrine of cy pres would apply, whatever doubt has been thrown 
upon that doQrine ſince, How could it be imagined, that if by 
accident on one fide or by artifice on the other the charter could 
be delayed, the truſtees ſhould get the rents and profits, not only 
from that particular charity, but from that object, to which by the 
law of this Court the fund would be applied. The decree 


eſtabliſhes the will and all the truſts. It eſtabliſhes the truſt 8 


the charity. That is ſaid to be eſtabliſhed conditionally; but it 


could not be otherwiſe. The truſts of the will could not be car- 


ried into execution according to the intent, unleſs the charter was 
obtained. An immediate application of the rents and profits 


could not be ditected, while it was poſſible, the College never 


might exiſt ; eſpecially as it was the opinion of the Court, that if 


this charity could not take effect, the diſpoſition ſhoulg take effect 
for ſome other purpoſe. There was no conception of any difficulty 


in obtaining a charter. Lord Chief Juſtice Milmor thought, it 
might be procured in ſix months. By the decree the heir was im- 


e at liberty to contract for a piece of ground condijonalty, 


0 . a6 f cas fe n. ae ov Andrew, ants 633, 
From 
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From the death of. the teſtator the whole fund was. devoted to. the 
charitable, purpoſe. It 3s not an exccutory deviſe, but an imme. 
diate deviſe, There is not the leaſh fGimilitude. between this cl. 
and Hephins v. Hophins, The defence amounts to this: that they 
may keep he rents and profits as long as they can throw difficyl, 
ties in the way of the creation of that political perſon. That "ay 
he object of Sir George Bowwyer's exception to the report upon 
the ground, that the eſtates were not diſtinguiſhed ; though 
the having the title deeds was the only perſon, who could give the 
Maſter information upon . So the appeal to the Court of 
Delegates could have no other object than delay. With the fame 
view they filed 2 bill of review for error on the face of the 


| decree; to which bill a demurrer was put-in, and allowed. The 


words as ſoon as may be do not refer to the time neceſſary 
for obtaining the charterg as is ſuggeſted. If it was clear, that 
che rents would belong to the heir, until the charter was Obtained, 
why did not the heir defire ſuch a declaration? That would haye 
been immediately refuſed, This is the naked caſe of an ac- 


count againſt a truſtee. of rents and profits, to Which he had no 
right. 7220 | | 


Lord CHANCELLOR. „ is an denen me upon ſe- 


925 veral different grounds on different branches of the caſe. The 


cauſe. is ſet down for farther directions upon the report of the 
Maſter, The directions prayed are for liberty or an expreſs direc- 
tion and authority to the truſtees, the heirs at law, the perſons de- 


legated by the Court to be active in the truſt, to lay a propoſal 


before the Maſter for a plan of a- College. But little objection 
was taken to that in the argument; and it is very much of courſe 
in ſuch a caſe; the Court having declared the will well proved; 
and that the truſts ought to be performed and carried into exe- 
.cution. The neęceſſary conſequence of ſuch a decree is, that, 
when it is ſettled, as it came to be in this cauſe, who are to be 


active, it being a matter of doubt at the time, but the decree hav- 


ing fixed the heirs at law with it, that is, the. heirs as they come 


into poſſeſſion, the Maſter might, I think, have received a pro- 


poſal without a direction: but I believe, in the Maſter's office 


che courſe is net to act without a ſpecific direction. Therefore! 
Have no difficulty in giving that direction. 1g 


che caſe: : vin. the mortgages; Wird. except one, Which is in 


The matter of fürther directions alſo reſpects another er k 


1 fee, 


Cees m chan 
fer; are, n to ſuch evidence as can now be found, + 
terms: for years only; and it is ſtated by the anſwer of Lady 


_ nag; 


a 


ATTORNEY. 


Dada that ſhe does. not believe, there ever was any releaſe of S 


the equity of redemption. Conſidering the length of time, I have 
3 nova by: exe * ny conſtitute ROSE of his ane 
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of a receiver, and the account of the rents and profits. Thoſe 


two points are in ſome degree connected together, but not ne- 
ceſſarily connected; for there may be many caſes, in which a re- 


ceiver may be appointed, where the Court has not formed any 


deciſion, who are entitled to the rents and profits; but for the ſe- 


curity of the fund, to protect the rights of the parties, and in 


order to be able to make that future deciſion, when: thoſe, who 
may be finally entitled, may be aſcertained. But I wiſh to con- 
ſider the claim ſet up on the part of the repreſentatives of Lady 
Downing, who was the repreſentative of Sir George Downing, 
to the intermediate rents and profits from the time of the death 
of Sir George Downing to ſuch period of time, when there ſhall be 
an eftabliſhment-of a College incorporated, with a licence to hold 
in mortmain. That claim certainly is not founded in any expreſs 
terms of the decree: at the ſame time there are no;expreſs words 
in the decree barring it. The point was not raiſed at the hearing. 
The Court has expreſsly pronounced no decree whatſcever upon 
it. Under theſe circumftances I muſt not withſtanding the length 
of time act, as if the decree had been a recent decree, The de- 
_ cree is to me a law. Lcannot reaſon, whether it is proper, or 

not. Whatever it might or ought to have been, it is to me impera- 
n and re 1 en can do; into Shoaib 2 


25 1 


* have underſtood the claim; and whether, though. it is not 
.cxpreſſed in terms, the decree. has not in effect diſpoſed of that 
queſtion. / It is reſembled to theſe caſes, which are extremely fa- 
miliar, where there is a deviſe to take effect at a remote period 
upon a contingency, and there is no intermediate diſpoſition of the 
rents and profits. This Court holds it a reſulting /truſt, for the 
heir. That is eſtabliſhed by Hopkins v. Hopkins, followed by ſe- 
veral other caſes. Let us conſider then, what would have been 

Vol. III. 8 * —_ 


This leads: me ee to e in A view * Go 


Deviſe upon 
a future con- 
tingency ; 5 
and no inter- 
mediate diſ- 
poſition of 
the rents and 
ahh a re- 
ting truſt 
for * beir. 
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intermediate rents and profits are not capable of being taten 


en een 


e bement wich regard to tlab caſe, If this peint had had bes 
ated and preffed upon the Court w obtain ſuch 2 

Bbetralf of Lady Downing at the hearing. Ke wk 
right: ir is perſeQty eſtublihed, that, though the object of 
deviſe be vo ſome future eſtabliſtment of adi good wie, 


the heir at law, ſtanding in the place of, his anceſtor : but a1 hw 


they are applicable to the uſe, if the uſe is à legal one. Tht i 


Aiſtinctly proved by Porter's caſe and the caſe of Sutton's Happ; 


1 0. 16. 10 Co. 1. Therefore it is material to ſtate, upon wi 


ground they ſtand, and how they affect it as at law. 'Porter'; 


7 2 be juriſdic- 
tion of the 
Court of 
Chancery 
upon In form- 
ations for 
eſtabliſhing 
charities 
arofe fince 
the reign cf 
Slizabeth. 


was upon a deviſe before the Statnte of Wills (a) and the Stotur, of 


Her (o), and conſequently before the Statute 43 Elizabeth (). 
It does not appear, that this Court at that period had cognizance 


upon Informations, for the eſtabliſhment of charities. Prior to 


the time of Lord Ell; as far as the tradition in times im- 
mediately 8 were no ſuch Informations as this, 
upon which I am now ſuting: but they made out the cafe 2s well 
as they could by law. It was a deviſe of houſes, deviſable by 


cuſtom, being in London, to the teſtator's wiſe for life; upon 


Condition to eſtabliſh a charity; which required a licence to alien 


in mortmain to the effect of ſubſtantiating the charity. Inſtead 
of performing the will ſhe made a long leaſe; and the mode 


taken to eſſectuate the charity; was this: they found the heir at 


law zg and he having, entered conveyed to the Qucen; by which 
means the had it in her power to eftabliſh-the charity. The cauſe 


was tried upon an te ment brought by the heir upon the ground, 
that, the wife by the leaſe: had broken the condition · The defence 


was; that the condition was void and theteſore the effate of the 


wife abſolute. The determination was, [that the uſe was good; 


therefore the condition was good; and that the condition was 


broken; and therefore the their had a right of entry; and the 


authorities referred to by Lord: Cole, who argued: it, are autho- 


rities ftom antecedent-caſety in which this doctrine was eſtablithed ; 


chat if à ſeoffment ie made to 4 general, legal, uſe, got a ſuper- 


s : cteious, get à bad; uſe, but x legal, moral, and proper, uſe, though 
eas e though no perſon is in ge, who could be the Cefay 
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- of the offen would have been entixſed/ to enter; the legal eſtate 1798. 
remaining in him. Several inſtances were quoted of a general 3 
indefinite, purpoſe: one from Bendloe: a feoſſment to the uſe of 3 
the poor indefinitely. No uſe could be more general, or could leſs Jounes. 

produce a certain perſon, to whoſe uſe it could be ſaid to enure : e e - 
but the Common Law held, that, the uſe being good, the eſtate poor gene- 
well paſſed; and there was no right in the heir of the feoffor, 125 
Therefore in the age ren _ 23 no licence to aliene in 
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= condition ; 72 the right of the e. whoſe reprefmativ 
Nr IT In" to be no right. oh dh r oh; rok 
1 17 41 1 8 

Ab eee dene We er 2122 
Hoſpital x for Satton had made the conveyance by bargain and 
fale without having obtained a previous licerice and a previous 
incorporation. The bargain and ſale were antecedent. "PThere- - 
fore the argument was,” was, That the heir at law of the | dargaigor'was 
entitled do enter. He brought an cjeament ; and if the argu- 
ment was well founded, © that, becauſe there was no | eſtate, 
o which. the bargain and ſale could relate, it operated 
nothing, and wis for an indefinite and general purpoſe, bis 
entry was good. All the ſame ſpecies of objection have been 
urged here, as were the foundation of the argument in that caſe. 
It was held, that it was not void; but was a good conveyance of 
the land. Though the corporation was not in exiſtence, the pur- 
/ had rent .che 


* 


2. * 


n 1 


aan e ae 


I and, ſales; or-feoffments to ſuch uſes would have taken the 
eſtate; completely out of him, and ſe have barred the heir? An 
appointment by will, if che purpoſe deſcribed by the will is good, 
is good. uſe. at Common Law. If che truſt is to be executed ig 
chis Court, this Court by the power, it has, and the juriſdiction 
over truſta, ought to prevent the heir at law from claiming any 
Tight. Upon looking at the decree the truſt by the decree here 
Was emphatical a truſt of the rents and profits as of the land, for 
the. purpole, as-ſoon. as. may be, of purchaſing the ground and 
2 . * HE Hart of che truft, * rhe Copirt Bas 2 
clar 
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#798. clafad good, is to-obtain'a-charter and Heeges. The "eaſe yn 
—— e been exactly the ſame, ſuppoſing, the deviſe had been n 


ATToOR x 


Grnezat Exiſting College, but which had exhauſted its licence to hold in 
Bout. Mortmain;- for until that licence had been extended on the part of 
4 the Crown, the College having no power to hold in mortmain 
could not have taken any legal intereſt in the land. It can hardly 
be imagined, that the rents and profits accruing between the death 
of the teſtator and the time; the right to hold in mortmain Was 


1 by Lord Camden in this cauſe, a 


| 


de facto granted by the Crown, would go to the heir. I do not 
wonder, that no direction for an account or the appointment of 
a receiver was given at the time. Perhaps it occurred, that the 
parties might proceed more quickly without the appointment of 
a receiver. Taking with the knowledge of the truſts they would 
have been bound to apply the rents and profits. There was 10 


imminent. reaſon, that preſſed for that-direQion-at the time of the 


decree: but under the - circumſtances,” if within a ſmall period 
afterwards it had been. ſuggeſted to the Court as neceſſary and 
proper, I have-no conception, that 'an application to the Court to 
appoint a receiver, to have the rents and profits made applicable, 
and to furniſh- thoſe; who were to execute the truſt, with the 
means of | executing it, would have been reſuſed. Cogaſiderig 
the great authority, by whom that decree was made, it would be 
a ſingular indecency to ſuppoſe, that à defect was left in the 


dieeree on purpoſe to defeat what the Court thought themſelves 


bound to eftabliſk\in pronouncing the decree. Lord Camden in 
judgmeat (a) he gave, ſtated; that ex debito Juſtitie he was obliged 
to act; that the Cburt could not be paſſive. No reluQtance was 


 ſhewn in making the decree: but it was as deciſive and frank an 
opinion as could be given. As to what was thrown out, that 


there are Colleges enough in Cambridge (b), the Court ſays the 
contrary. The Court has ſaid; there is nothing in this deviſe, that 
ſhould prevent the execution of the particular purpoſe, if 'it was 
conſiſtent with the pleaſure of the King, that it mould take eſſed; 


* 5 not, to > defeat the e charitable purpoſe, d that en 
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Wo” (5) It was ſaid in the argument, that A new College iu not with in * E in the 


4 ; and that Lord Nortbington bad ſaid, the Legiſlature intended to throw nothing in 
the way of deviſes to the Univerſities, or to Colleges alteady eſtabliſhed there; meaving, 


- that there ſhould be no pew eftabliſhmenc; bot that the Colleges already there ſhould be 


pe endowed. The Lord Chanceller * his doubls of that diſtintion. 
1 4 | n 
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n judgment pronounced, confiſtent with all the frong autho- 1708. 
ities that were referred to, authorities down to the time of Lord 
| Northington, who affirmed a' decree of Sir Zhomas Clarke, the 
Court is called upon to execute. I ſhould take a very dangerous 
| and a very improper latitude of opinion, if J let the ideas, that 
met with ſome degree of encouragement, not eſtabliſhed by any 
preciſe decree-of the Court, but rather applauded than eftabliſhed 
dy any deciſion, that I am acquainted with, prevail againſt that 
opinione- The decree declares, that the truſts of the will ought 
to be performed and carried into execution: then the ſpecific 
truſt for the creation of the College is ſuſpended, until the Crown 
thinks fit to grant the charter: but the language of the decree, 


and, if it wanted a comment, the judgment of every one of the 


Judges, ſhews, it is a good deviſe to charity. According to the 


will, the arguments of all the Judges, and the number of caſes. 
referred to, the right of the heir is totally gone. The decree has 
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not ſaid, that, the particular truſt ſt failing, the will is void. 2 2. 


Lang may appoint: it to another purpoſe (a)- 


It will be Fen to give many particular directions 28 to we 1 


appointment of a receiver, allo as to directing the account; for though 
in poſitive right 1 am bound to ſay, theſe rents and profits do not 
belong to the perſons, who have been in poſſeſſion of them, and 1 
am bound to call for the rents and profits, to take care of them, and 


in the caſe-of a charity I cannot act upon the ground, that any per- | 


ſon has been guilty of lacheſs, nor give the advantage. to the defend- 
ants, that in other caſes 1 ſhould be urged to- do, as the benefit from 


the length of time, Ge, and though it has happened in many 


caſes, that the Court has been obliged to follow the aſſets at great 


inconvenience and great hardſhip to the parties, a8 upon that 


ſingular will of Mr. Travers, when I was obliged to make a 


* very harſh deeree upon thoſe, who held the aſſets for a long time, 
Vet 1 wiſh, I could ſatisfy myſelf, that there was any ſhorter 
and more limited period, from which to date the account. * 
have found extreme difficulty in making it any thing leſs than 


the * right calls upon me to do (5). Therefore I wiſh % 


40 As to the  doftrine of ꝙ pres with eto to charities ſee the aue General v. 
Audra, ante, 633. and the caſes there referred „ ; 


-* (8) The Lord Chancellor during the argument intimated, that the account ovght to be 
wich intereſt and reſts, 


* UI. Ng 3 2 WR: ' ſuſpend 
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March 19th. 


Truſt by will 
for all the 
children of 
A., when and 
as they ſhall 
ſeverally at- 
tain ſixteen ; 
with a direc- 
tion for main- 
te nance: 
thoſe born af - 
ter the eldeſt 
attained fix- 
teen were ex- 
cluded x; 
m3iatenance 
was directed 
without re- 
gard to the 

fs ther's abi- 
lity, 


* 


| Caſes in Cha neery. | 
ſuſpend that: part of the decree ; and without Pronoutcing the 
particular directions I will conſider, what order I can 


the appointment of a receiver, in which the direQions muſt be 
ſpecial, and alſo for the account of the rents and Profits, 


Irame for 


£ . Declare, that he ele hall, be 3 at liberty 1 lay a blen befor 
the Maſter for founding and eſtabliſhing a College according to 
the directions of the will. Let the Maſter conſider of ſuch plan; 
and report upon it. Let all parties have ſubſequeat colts, De. 
clare upon the Matias that $ OE paſa by the will, 


 HOSTE v. PRATT. 
ERMYN Fr by his will, ta che 7th of September I 

| after ſpecifically deviſing certain freehold and copyhold aq 
gave all other his freehold, copyhold, and leaſehold eſtates, to his 
CXECUtors : and their heirs, upon truſt, as ſoon as conveniently could 
be after his deceaſe, to ſell the ſame; and the money to ariſe there. 
from, as well as all other the money to ariſe from ſale or otherwiſe of 
all his perſonal eſtate and effects, and the rents, iſſues and profits, of 
the real eſtates, directed to be ſold, until fale thereof, he gave in 
manner following : firſt for paying all his debts and the charges 
of the execution of his will : then - he charged. all his perſonal 


eſtate with an annuity ; z, and gave ſeveral legacies ;. and he gave 


all the reſidue of the moneys to ariſe from ſale or otherwiſe of his 
ſaid real and perſonal eſtate to his (aid truſtees and executors, to 
hold to them, their executors and. adminiſtrators, upon. truſt, as 
ſoon as convenient after his deceaſe, to place the ſaid reſidue out 
upon good ſecurity, and to receive the intereſt and dividends, and 


pay, apply and diſpoſe of, the ſame or.a ſufficient, part thereof 
for and towards the maintenance, education, ſupport and bringing 


vp, of all and every | the children ol of Dixon Ho ofte by. his preſent 
| wife, until they ſhall ſeverally and reſpecliveſy attain their ſeveral 
and reſpective ages of ſixteen years; and when and as the fail 
children ſhall ſeverally and reſpectively attain their ſaid ages of 
' ſixteen years, in truſt to pay, aſſign, transfer, and convey, all the 
Lid. reſidue of his 1 and effects GY the enen dividends, 

; * and 


cas I. chene nterp. 


4nd Pibber, cereof, as ſhould not have been applied for and 
towards the maintenance and education of the ſaid children, as 


aforeſaid, equally to and among all the faid children of the faid © 


' Dixan Hohe and Morgaret his preſent wife, when and as they 
ſhall ſeverally and reſpeRively attain their ſaid ages of fixteeh 
years; and in caſe only one of the faid children. fhall live to at- 
tain his or her age of ſixteen years, then in truſt to pay, aſſign, 
transfer, and convey all the ſaid reſidue, and the intereſt, efvidends 
and produce, thereof, or ſuch part thereof as ſhall remain unap- 
plied, as aforeſaid, unto futh only child: but in caſe any. or either 
of the ſaid children ſhall happen to die under age, leaving iſſue 
of his, her, or their, body or bodies lawfully begotten, then in 
truſt to pay, Ve, the part or ſhare of ſueh deceaſed child or chil- 
dren unto ſuch, his, her or their iſſue, ſhare and ſhare” alike (if 
more than one), when and as often as they ſhall ſeverally and 
reſpectively attain their ſeveral and reſpective ages of ſixteen years; 
and to pay the intereſt, dividends, and produce, theteof in the 
meantime to the ſaid Dixon Zofte. and Margaret, his preſent wife, 
for their reſpective maintenance and education: but in caſe all 


and every of the ſaid children ſhall happen to die under age, and 


without leaving iſſue, then in truſt to pay, c, the ſaid reſidue 


and the intereſt, dividends, and produce, thereof, or ſuch part 


thereof, as ſhall remain unapplied as aforeſaid, unto the ſaid 
Margaret Hoſte her executors and n 


| The teſtator died upon the 11th of bande, following. 


| The Nan was filed on \ behalf of Witham, Charks, and i, 
Hh ſte, three of the infant children of Dixon and Margaret Hoji es 


and by the decree made on the 17th of July 1795 the will was 


eſtabliſhed 5 and the neceſſary accounts were directed; and the 
Maſter was directed to inquire, what children of Dixon * Mar. 
Faret. Hale were living at the death of the teſtator: if any were 
born ſince : whether any, and which, had attained the age of 
ſixteen: if any are dead; and at what age they died; and whe- 
ther they left any and what iſſue; and whether Dive Hoſle, the 
father of the plaintiffs, is of ability to maintain them and the de- 
ſendant Sarab H. ofie (they being then under the age of ſixteen); 1 


aud "if not, what was proper to be allowed for maintenance 
and education. 


; #- 3 
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Caſes in Chancery. 
Tbe report ſtated; that there were nine children; vis, Marz. 
anne, born in 1776, who died in the life of teſtator: Morgare 
8 born in 2778: Theodore, born in 1779: William, ia 


1780: George, in 1986: James, in 1797: all born before the 
death of the teſtator: thoſe born after his death were Fane Sarah, 


[E IAA? in 17925 2 Thomas, in 1 794: and 3 in 1796. 


"The report ſtated, that all cheſs children except Marian, 10 
Nil living; and it was admitted, that Dixon 1 Ne, the father, had 
A clear i income of | ak 16 5. 64. Is 


"The cauſe on fot fakes direQions, two a aroſe : 
| fir, whether all, or which, of theſe children, were entitled: ſe- 
condly, whether an ane ſhould be made for maintenance, 


_—_ 


© Attormy! Cehral, Mr: Graham, We: Cox and Mr. Steele, for th: 
children living, when the eldeſt attained the age of ſixteen, contended, 
that they only were entitled; the children born after that period 
being excluded upon Devifme v. Meilo, 1 Bro. C. C. 5 37. Andrews 
v. Partington, Palsford v. Hunter, 3 Bev. C. C. 401, 416; Preſ- 
cui v. Long, ante, vol. 2. 690. and a late caſe before the Maſter 
of the Rolle, Kynaſlon v. Clarks all following the principle of 
| Elliſon v. Airey, 1 V 11127, that if the teſtator has appointed any 
| time ſubſequent to his death fixing the ſhare, each is to take, that 
e Feen thoſe born En that time (a). 


Mr. 810 8 or the children "Il 7 FY 1 eft attained the 
age. of: ſivteen, admitted, that upon the authorities decided, he 
vole r i | 


an e caſe. «iſt 1 added to the others. 
* is an extremely convenient conſtruction (0): but all convenient 
conſtructions are convenient only to the parties, who y_ by 
# * not to thi * %ho art excluded. 2 


00 The other Dy in which this rule 5 een by Mr. Sanders in bs 
note upon Heathe v. Heathe, 2 Af. 122. Lord Thurlow in the caſes, before him, and the 

Gord Chancellbr 5 in Preſcott v. Long. nr, vol. 2. 690, though they ſubmitted to the rule, 
diſapproved of it; and expreſfed their opinions, that the fame conſtruction -oaght to have 
been made aq upon a marriage ſettlement. In Hill v. Chapman, ante, vol. 1. 408. 
Tharlow Tays, Ellion'v. rey Weis «pon « refinement but cannot now be takes. 


(8) Hue, vol. 2. 69% 
| 1 


Caſes in ne 


As to the point Yo maintenance, : think, the parent is entitled 
to an allowance for maintenance here without an. inquiry 25 0 his 
ability ; for there is an expreſs direction for maintenance. | 


Y 


- 
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, "a the ebildren. That was the caſein 17. * Tea v. . 1 


3 Bro. C. Cn Go.: but Lord Thurlow. refuſed it; holding, that the 
will had not directed the maintenance of the children, provided 
the father. was of ability to- maintain them; for the allowance of 


maintenance would in effect be a legaey to the father. The. gift © 


will not diſcharge the father from his natural duty. The in- 
tereſt mult 19 n=hgote ee Loridianding wg direQtion, | 


CS 


* - 


Tori Un AN FEET OTE v. Partington goes a-great way. 


This proviſion 18 manifeſtly intended for the benefit of the family. | Tn 


"The ability of the father muſt depend upon the number of the 


children. It cannot be laid down as an abſolute- rule, that it has 


the effect of "a" legacy to the father. This family is increaſing; 


and by refuſing maintenance TI am accumulating for the children, : 


-who take the whole of this. property, and diminiſhing: the funds, 


the father has for maintaining the children, I am obliged to leave 


unprovided for. 1 made an order for maintenance in the caſe of 
Mr. Mundy's g daughter, whoſe father was beyond all doubt of 
ability. I can only ſupport the deciſion upon the firlt point, as to 
the, veſting, upon the caſes decided on the principle of con- 
venience; and I ſhould. ule the children, Who are excluded, very 
il, if T permitted the others to take out of the father's funds, what 
might go to make vp. the loſs arifing from. that deciſion. 


: 


ante the Maſter to conſider, what will bs « proper allow- 


-ance for the maintenance of theſe children; , being had to 
dhe number of e of Dixon Ig late. 


” | . , 
: : ; - : . 1 
— — 
. - : 


The Solicitor. "RO? (a amicus Guie) FERRY that Lord 


2 burlotv certainly changed his opinion in a caſe ſubſequent to 
Andrews v. Partington. The father being preſent in court de- 
clated, he would not, unleſs compelled,” allow maintenance to a 
child, who had 5000 J. a-year, to the prejudice of His other 
children. Lord Iburloav being ſtruck with that made the order. 
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| Bequeſt e. to _ 7 Artox by his 


% for increaſ- 


** ing Giet- ſiduary legatee, as to the annuitants memibned in bis will, "Fave 


"8 gymen's 


« hvings in aff bequeathed all their annuities upon their reſpective death; 


. Mortmain .. 


| | "tg | 4 [4 : 225 
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SEL 1 | 


will, _ 8 ſeveral Annuities any 
ſome charitable” legatie> æuν appointing === Milk, re 


Th = Society 


10 England 


-. and 5 Walks . to the Society fot increaſing? Clergymen's liwings 1n- "England 


: forever: = and Waker for the \perperual purpoſe'of 88 thei? Riga” 


-** poſe of in- 


1 their liv- 


« creafing The! bill Was. filed: by. dhe reliduary legatee, who Was allo 0 2 


inge“ the the executors, and by an annuitant and a legatee. By the decree 


- Governo 
of £ vor of an inquiry Was directed, whether there were any and what 
NT. ſocieties for increaſing Ge, livings | in e and Malen 
wer the de- 
(5 Er : 


as all their The. Maſter - by his report ated, that the ee fund fat 


funds are laid 


out in land, Increaſing | ſmall liviags| is that uſually called Queen Anne's Bounty; 
the bequeſt 


js void by the Which! is for the augmentation of the maintenance of poor clergy; 

— the Governors whereof ar are defendants; and that there are two other 
harities for the augmentation bf ſmall livings, ſupported by 
eflates in the counties of Somerſet and Devon: the one under the 

| will of Mis. Pyncombe, to enable poor Clergy. i m general to apply 
for aſliſtance rom Queen Anne's S Bounty ; ; the trulteces whereof are 
defendants; and the other 1 1s ſecured | by eltates deviſed by Suſannah 
Strangeways Home for the benefit of p poor Vicars in the counties of 
EL Gar Devon, Somerſet and Derſe, applying for allitince from 
We tail "EM the truſtees' whereof are allo defendants; and he 
did not find, that there were any oiher « charitics for increaſing 
Fn 8 PW i jt 2 1 ve 

3 155 % For 1 A 1 125 428 FW faid, this 
bequeſt was void: there beitig tio 16 ſ6ciety, that anſwers the deſcrip- 
tion, but the Governors of Queen Anne's Bounty; and it had been 
repeatedly determined, that bequeſts to them are void under the 
Statute of  Mortinbin; beciùſe all we ads as Hid-out in the 


purchaſe of eſtates. „ | 
| 4 1 two. other charities cannot _— 
meet the deſcription in the will. 


Declare the charity / voids wah the refiuary lege is to be at 
n to = wok WIN GREENER in. 


'\ 
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after ſeveral. legacies gave, and bequeathed, tO: Malia Hydyges, —_— 
ni len by his firſt wife the: ſat ot 150 U, ſterliog; and alſo; gave whe — 
aud bequeathed to him the ground rente: of tino: lea ſaheld houſes pen s con- 
in Greet Cumborland . * _ a0 hin [his ene ad- wa held 
rators,and. NR oat ot” 232701 1. 3/4, eee 
ex eien inn 447 ee en ern 1 150 fo K, 
" Byrd rittem beet, bel me ah of Mann 796; feed by dbe ff. - 
teſtatot . and, intided. · Inſtructions and, directions n friends Ke deset 
and executors” the teſtator 1 . ee 0 what his pe . * 
.conhifted,, praceeds-thus.: 6 te Zan 9 H. _ 7817 


4 By ts straugement "= dt in my An and tert 105 
«the legacies given to ar three ebildren Mary Catherine and 
e Withenr Hidger will be as "nearly equal as poſſible eſpecially when 
# Pickens is of the age? mean he ſhould be during his mother's 
« life that is 150 a-year a-piece * mean it thould be fo and 

«4 after their mother's death the remaining unappropriated, part 
* of what 1 poſſeſs to be equally divided among them fairly 
« .ſhare and ſhare alike As to my ſon Witham Hodges he has ſpent 
«« firſt and laſt about 4500). in what he began buſineſs with in 
„hat we have siven him fince in what my ſiſter has given and 
ill give bim in what I have given and wilt give him and 
_ 4 his-children and What my ſiſter has engaged to pay for him at 
ber desth and the continual expences Mr. Pratt has. been at 
«rx ſupporting his family and what he farther will receive at 
M Prat?'s death all theſe things will probably turn out firſt 
4 and aft to make his fortune perhaps equal at leaſt to any of my 
<4 other-ehildren I mean not to ew any partiality'T only mean 
© tg make ſome diſtinction between the dutiful and undutiful the 
* deſerving and undeſerving this idea is at leaſt. conſonant to my 
idea of the rules of common Juſtice and is the beſt apology E. 
tan make for 11 a * difference in the nen, of - 
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will: 
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{gle Sow, Hated the 27th of Fuly 1795, * teſtitor® gave 


letaczes t his children by his ſecond wife, to whom he had 
I Wen legacies by his will; and declared, that he 
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Then * changing one of his executors he teſtator confirmel 


n eil n al ieſpecri except as inne Rvokd8 or altered“. 


40 odo: aii bas. ; 8165qqs tig 03 ohng sini as nomie, 


1:19theodetands Had in vgn ledving! his avifeifureiving bin. 
The bill was filed by his ſon by the firſt wife, claiming both the 
laid legacies of 1501. each under the will and codicil. 
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ariſe, as upon a will and a  codcl "for a codicil is always 115 
as ſomething in addition to a will ; but it is extremely probable, 
that a. teſtator making a ſecond codicil may have forgot, that be 


had made one before; and If was the opinion of the Cpuzt in all 


ſireſs 
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ved upon 9 \ Hircuntitaate, that decurs in this caſe ; thar the 798 


the: wil, /exeept where it agreed or altered, he mult mean, 


an equal miſtribution; and accounts fur tbe apparent inequality. in 
dhe diſpoſition to: the plaintiff. The intention to ſhe w no par- 
tiality is ſtrong to ſhew, chat the plaintiff legacy alſo is to be in 


1 alſo is a ſtrong argument for addition; for otherwiſe'it, would 

be taking from him every [immediate diſpoſition by the will; 

* after hie declaration is an impoſſible . 4 the 

e ee eee ee „ 

Nan ge 

Mr. Deb 

inſtruments an intention to ſubſtitute appears; and it is to be col: 

lected, that this ſon is to take een we. ork 
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Maſter: of the Roll.s, Upon ng. qringple am 1 to 'hald this . 


ſubſſicution-? It is. not: the ſame legacy ; but-quite a different 4hing, 
a contingent: legacy-; for that muſt be · the conſtruction: ĩ It cannot 


mean, if he be living: 2 che zaſtators death. I am not at liberty 
io ſuppoſe, his intention was the ſame as in that memorandum; 


for, as he madd ſubſequent eodicil, I · cannot take ·ĩatocouſidera- 


tion his intention on the rſt of May. Non conſtat, that intention 
might not have begn totally laid aſide.” How oda the deſendauts 


get over this: why did he not revoke the legacy as well as the 
difpoſition-'6f; the ground- rents, if be imneant the fame as to 
the legaey? Iam of opinion, 1 W 


revocation. | 
bobiis2605: "IN N N ne M. ns wa ay 55 K 
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expreſely altered. The memorandum ewe the intention for e 


addition. If the legacy by the codieil is -conſtrued contingent, 


the dfanidants, the bree pon afl thel | 
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other legacies are-given-expreſsly in addition; but that alone is not Hoon. 
ſufficient upon *the whole of »this will and -codicil. ' Confirming | F* 108 
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WIC O TE v. LAWRENCE 


2 5 no B.. Jnilentures, dated the 25th of Merch 4790, 2 Carnar 
general rule, Jabs Carnar conveyed divers real eſtates in Grantham and 


| "that a tru(- and 
45 14% 2 Sevingfboad | in the county of Linebtn to Jo/epb Latorence „Hamer 
"him(etf the Garner, and four other. perſons, in truſt to ſell them 57 public 


urchaſer: 


ut he hall ru or by prigste contract for the benefit of their creditors, 

"not thereby 
ee, The eſtates were accordingly. put upto auction at Grantham upon 
| to binklF: the 27th of May following i in eleven lots ; at which ſale Laurence, 


A Stb tb. 


| l ene th 1 tee, who was a banker at Crantham, became the purchaſer 
porchaſed, ef Lot a f; and Wilkam Laon bidding for Lawrence bought Lot to, 
And after- 


* Þvards fold at Lot 3 vas, not ſold at that time: but at a ſubſequent auction upon 
. the 25th of November F790 Lawrence by means of an agent pur- 


5 . * [chaſed that alſo. The conveyances of theſe three lots to Lawrence 
Sun We . were peruſed and approved by Fames" 'Garnar, the trullee; who was 
14 a Lacheſs falicitor - 0 the truſt; and they were executed ſoveral months aſter 
| 2 ＋ * e : oe the ſale y Bim and. the other ſurviving, truſtees, two having 
. died previouſly to the ſale. The creditors, who wore. very numer- 
| & received under the truſt 18s. vg. . pound. In 1796 
| awrence' "(td the ftates, b. had ſo. purchaſed ; ; after Which, 
| n. the, 36th of November | 796, the "Bill, was filed. by three of 
—_ creditors, praying, that tt ne Lawrence may be de- 
_ -clared-to-have- made the faid purchaſes of the ſaid truſt eſtates and 
the. ſales on account pf the truſt ſor the benefit of the cre- 
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'1 8 libert to bid; and E ; of the truſt 
798. axlliberty to bi andlty, one eee Who waran ate 
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ney, declared his opinion, that as the eſtates were intended to be (ig 
\ by auction, they were open to any perſon that choſe to Purehaſe, 


8 Laws zuck, and the defendant was as much at liberty to bid as any other per. 


ſon; and Hutton alſo declared his concurrence in that opinion; 
and it appeared to meet the general approbation. In conſequence 


of that the defendant attended at the ſale; and bid for Lot 2, cop. 


for the depoſits upon thoſe purchaſes, 


7th and 8th of Ober 1791, On account of the houſe and pre- 


ſiſting of a meſſuage in Grantham; and being the higheſt bidder, 


that lot was knocked down to him at the ſum of 505). After that 
it was intimated to him, by Handley, that one of the company, 
Jobn Manners Eſq., ſince deceaſed, objected to his bidding; in 
conſequence of which he immediately declined bidding in his own 
perſon z leaſt he ſhould thereby prejudice. the . fale; and he 
deſired William Laxon to bid on his behalf. Laxon accordingly 
bid for Lot 10, conſiſting. of an eſtate at Swingſbead, then let at 
1121. a-year; which was knocked down to him at the ſum of 
36207. and the defendant being the banker to the truſt gave credit 
It was agreed at the ſaid 
meeting of the truſtees, that the ſale ſhould be conducted with 


perfect fairneſs ; and; that no perſon ſnhouſd be employed to eu- 


Hance the price; and that to prevent the eſtate from being ſold at 
a loſs the lots ſhould be put up at certain prices then agreed upon; 
which were ſomewhat lower than the ſame had been valued 
on behalf of the truſtees ; and it was agreed and declared previouſly 
to the auction, and made one of the conditions, that the higheſt 
bidder, if more than one, above the ſum, at which each lot ſhoud 
be put up, ſhould be the purchaſer. The ſaid lots were bought 
agreeably to the ſaid reſolutions. Though it might not be known 


at the dale, is was known immediately afterwards, that Laon 
bid for Lot 10 on behalf of the defendant. No objection was 
ever made by James Garnar or any other perſon. The con- 
veyance of Lot 10 was dated the 11th and 12th of Odober 1790 
and the defendant continued in poſſeſſion of the premiſes com- 


priſed in that lot till the 25th of March 1796. The houſe com- 


priſed in Lot 3 was not ſold; becauſe, as the defendant believes, 
no bidger- offered. That lot was put up afterwards to be per- 
emptorily ſold upon the 25th of November 1790. Thomas Rau- 


Iinſon bid for the defendant 40, and he being the higheſt bidder, 


it was knocked down to him; and that lot and Lot 2 were con- 


veyed to the defendant by the truſtees by indentures, dated the 


miſes 


"4 


— i Chancery. 


1 "IO in Lot: 3. lying contiguous to and intermixed 
* | Hitt other premiſes belohging to the defendant he conſidered 
| them av of preater value to him than to any other perſon ; ; and after 
whe firſt au8tion he offered James Garnar 4507. for them: but 
Garnar Judged it right to put them up a ſecond time to auction. 
be defendant in conſequence of a conſiderable loſs in the bank- 

ing buſineſs found it prudent to diſpoſe of certain parts of his real 
property: and he diſpoſed of nearly the whole of the ſaid pre- 
miles with other parts of his eſtates. In November 1795 the pre- 
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-miſes compriſed in Lot to, then let at 1 304. a-year, the higheſt. 


rent, the defendant ever received for them, were, together with 
another eftate at Swine/bead, let at 457. a- year, ſold by him in ſmall 
lots, exclalively of the timber thereon, for 6918/.; and he has 
io fince ſold Lot 2 for 7457., including the fixtures, which the 
defendant paid for upon his purchaſe over and above the purchaſe 
"money; and Lot 3 with another houſe of his adjoining he fold 
for 5904 The defendant ſold the premiſes to advantage on ac- 
count of the great increaſe of the value of land from the high 
price of corn and ſtock and the general demand for eſtates in that 
neighbourhood, and in conſideration of dividing them into ſmall 
lots. James Garnar had the principal management of the trult. 
Lot 10 Was valued on behalf of the truſtees at 4000/. The truſ- 
tees fixed, that it ſhould” be ſet up at 35007. The only conver- 
_ fation, the defendant had with 'the tenant of the premiſes com- 
| pied i in Lot 10, was by aſking him, what rent he could afford to 
give he anſwered 130 l. a-year. He afterwards became tenant 
to the defendant at that rent. The defendant employed Laxon, as 
being his general agent and receiver of his rents; and for no other 
reafon z and denies, that he employed him with a view of deter- 
ing perſchs from bidding; and does not believe any perſon was 
prevented from bidding upon the preſumption, that Laxos was bid- 


ding for Lord Brownlow; whoſe agent he was. There was to the 


beſt of the "defendant's retvileQtion only one bidder for Lot 10 
belides\ Laon. The defendant denies, to the beſt of his recollec- 
tion and belief, that he ever declared, he would have given Fool. 
for Lot 10 rather than have loſt the ſame; and ſaith, he would 
not have given 5000l.; and doth not believe, that at the time of 


He purchaſed ſaid premiſes on account of their lying intermixed 


= $I * for 53194. as he computes the ſum; and the planta- 
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the ſaid purchaſe he would have given more than 4000 J. or 45007. 
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1 1 vnon the brd | ſale nar that, © 10 ; 
the truſters at the dale, that they had fixed too high a price upon 
Lots a and g, ſo as not to give room for bidders: but Handley 
replied, they would fetch * ik money, and * ſold. 5 
nnn ü ee ee eee e 24 cit 


es . * 98 


"There: was. farther. oo? cg that the price given by the 
deſendany Was fair; that he. was known to. be the -purchaſer 
very ſoon after the fale ;. and that ſelling 1 in ſmall lots. and the 
increaſed) price of grain ee the difference of price upon 
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Mr. N „ 454 My 7. Sutton FE the plainti and Mr. Trower 
for the defendants 77 idbore, Garnar, and Jobn Garnar —In Crowe 
Y, Ballard, 3 Bro. C. C. 120. Lord Thurlow lays i it down, that a 
truſtee to ſell cannot purchaſe for bimſelf, even if he buys fairly, 
aud with the knowledge of the party ſelling: but in this caſe there 
is the lrongeſt evidence of fraud. The defendant acted for his 
own advantage upon intelligence, he got privately from the tenant, 
as to the higheſt rent, he could pay; and he did not communi- 
cate that intelligence at the auction. Being prevented from bid- 
ding openly he employs a perſon, who was not known to bid for 
bim; but being the known agent of Lord Brozenlow was ſuppoſed 
to. bid for Lord Brownlow ; 3 and thereby he prevented . a com- 
petition. 

6 truſtee . a OA is R for. any profit, 
be may, derive from the tranſaction. The i inconvenience of the 
rule j Is ON Purpoſe to guard againſt the commiſſion of the fraud. 
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eſtate for fix urs“: Is it fit under all the wicuimſtances, and con. 
Kderidg che large dividend; that has been paid that 'the Coun 
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chaſecftom he agfuyiryue ifi; hut undoubtedly 4 truſtee, who 
puts himſelf in chat ſuuation muſt; expect his gontudt to bei ſtrictiy 
ſerutinized and examined in cis court, The; true dofrine. is, 
that by aceepting the office of truſtee he accepts} the .gbligations 
ningumbent on that character; and one ef thoſe obligations is 
| ttb che ig to make. the moſt of, the eſtate for. the truſt; but it 
Ae, file ute rere do kim and his ay gue;,jruft N contract dearly 
222. 77 3." ele bus be diſere that: eennsgtzen. ,(He,mult makeront, tha; be 
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* 
ati mould; "ns mes 4 eee Is, Wan deflded ypon. 1998. 
the gria8iples that! a truſtee muſt. not uſe the ſuperior; knowledge, * 
behana nn own rbepelit., In Cvelſon v. Nhelpdale, 1 Hh. g. 9 
liches hald, that a truſtee for arediters ſhould. nat-pury ee, 
chaſe even by auction ; but; aid, if the majority of the creditors 
agreed allow it ice ſnould not be afraid to make the precedent 
ee diſtinction between purchaſers hy pri- 
At cbdtract) tlic qſual caſe, in which a purchaſe: by a truſtee ha 
been ſeb/alitle;} and Zales by public auction. The principle is 
totally differemt-) In the former the price depends entirely upon 
bergaidr w chulzicd between the wants, of the parties on the o 
kwailh aud weir prodence; ve the other. Therefore the truſtee tes 
unde dſpicivyyhiciaſe he acts in tro characters, whoſe i- 
üutelin une 50ppotie to each other. But at au suftion che pilito 
dow nt: depend tupon bargain, but is the reſult of the principle 
Mae Thaefore ater the terms of that compeatitioncare 
{arid the ſale ic fair the! ſeller bas nothing to do 5=be 
is paſſive g ene w truſtes, after thoſa derm are ſotzlell, 
Aidoby theplice of an indifferent perſon. Here the defenBanit 
45 not ide ſole traftee; in which feſpect chie daſe differs ftom all, 
that Baye been eited. The conduct of thels waltees is peffectiy 
ee They! take every precaution; and under theſe eirvum- 
ſtattese dhe defendlant need not even have communicate Risi- 
dene bat he Cenſulted his eo · truſtees at u general mooring uf 
then and the creditors with regard v0 the propriety of his becom 
Ag e Fader: His conduct after” as well as previous to the ſale 
Wi erke peri; and is not marked by any of that ſeereey, 
awkicte 18 the uſual attendant Mag en Other very intehþibte | 
wibtives"hefides: that imputed by the evidence of 'Famd)\Gartuy 
maybe Zaſhgned? for che defendantꝰs offer co aecommodato/theediſ- 
Pats. Lie found himſelf angeked-by-a perſon of legal knowledge, 
"He int have had ſome doubt updf that ground The cdmmon 
ble 0 prevent" litigation, thy apprehenſton of à Chaftiogy 
et ase Wim te ak that offer, without! airy ehn- 
"RIAL ef fraud. Jaume, Garner; the ſolieiter to the tiuſt, ſer 
Alete draft ef the doepante we. dhe each + and ufter dn 
iter Fah of ſevsfII Months, there being full Mmé for confideritien, 
joe e the Toovreyanice with wie vvther truſtses! Luder Ur dees 
flafied With thgefeadant's woduf;' or he was Flülty of abgroſs 
Mart uf truſt. Sappoſing, the defegduht would have 
Sen $682 mo regedit ne would AD 


"20068 


given 
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1998: giveh 51 it by private kbütkact: but chere is n in n 

. ˙ . "and Gii"rfie biver At ther 

cory is eleat evitlece, thar he gave the utmoſt Value,” Tie deßftet from 

Lawnnxes, bidding'openty In his own name, not from any wich to cönceal his 

bidding, for he had given Hotice of His intention'ts' bid bur i tpon 

an Gbjection taken by a 'by-Rander upon 2 different ground, vi. 

that a ere Ina Sr as "_ Pe? ; Eu That would 
damp the lale. e 1 e 
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I this tranſaciom was nete; voidable, Aut Wan Wie 
by tkelt conduct aud acquieſcente* geen validity t it. The tranſ- 
action was public and notorious. © "The cireuinſtarices, under which 
the defendant" pürehäfed, and the price, be gave, were all known 
to dite perſbns intereſted in fetting it aide. An acquieſcence for 
oilly three years raiſed great doubt and ameulty 1 in the mind of 
Lord Throw; though he was overborn by the very ſtrong and 
peculiar circumſtances of fraud! in For V. MacFeth : But his lan- 
gua ge upon that is very ſtrong and pointed; "The cirburftance of 
the defendants having ſold the preiniſes to advantage cannot affect 
this judgment of the Court ; which tin not endure; that parties 

8 ſhal ſpeculate in that manner, and calculate upon events; holding 
themſelves in readlineſs to act, or not, juſt as it may fuit their con- 
-vehietice.” The emphatical obſervitions of Lord Comien in Smith 


| RET Br cee . 6 2 LY 10 1 1 25 are peculiarly oe 


* wat is a 20 LAS ner "Gi woos cannot be the (let 

; oa the buyer. I never Knew 4 Gale; in Which"this Coutt has 
refufed it's aid againft'a* truſtee, 'who' Ky ſold to Himſelf. The 
diſtinction between the caſe of a truſtee acting alone, and this caſe, 
where be was ating with others, is nowhere to be found. In 
Hull v. Noyes about two years ago, though there wete ſtrong cir- 
cumſtances of fraud upon the trtiſtee by the perſon, whoſe repre- 
ſentativerfled)thebill, in their prior dealings, your Lordſhip held, 
that the ſale could not ſtand. After ſeveral tranſacttons (a) be- 
tween Hall and Noyes reſpecting certain leaſehold premiſes Hall 
conveyed the premiſes to Noyer and two other perſons upon truſt 
to ſell. They ſold by auction: but the purchaſet would not take 
5 is purchaſe; upon ſome difpute about the amount of the rent, to 
hielt it was ſabjects® It was put i * A 7 5 ; and Yohody 2 5 


TS D 4608 nn, 1193 56 rw 's 9 od 25833 cles; | 
n (a) See 3 . C. 0. 4h. | 0 | « 


e 6 d 10 


10 91 ; 125 H 21, xc A $0ufg affehr ” Meggen truths z hays. 1798, 
2090 50 1 0 fo 0 er proves by [Many nelle ig be mare than) — 
any one Ferie ive, e dic not fr for; Sie Neat, ld be core. | 
mean. e Now fp ad, ed the. leaſe Sor. the purpoſe, of Laweaves. 
a rh VVV 
making; fed e on e 44 3p to. Mee to purchaſe? but there, 


ee 
. he premiſes, He therefore furrendered; the; leaſe, 


took e leaſe,” and entered into a partnerſhip ; ; which went on. 


thi e a bayieg ſufcred. it all to. ge, gg t, left led a 
bills Opp ay aeg. Afterwards, when ap Seo be affigned; 
big, int 15 5 . hee filed a a bill; and chat allo Was . 
miſſed}; Tae . widow, who was his execyrrix, filedia;bill 
at the Ran: 5 WY years, and your Lordſhip. was. of pinion, 
that eg, WAS, bug g undo that kale te Noyes, and to hold kim 
ful a ene * the gaintfh, Mey, Hall; though chat was net 
a "lol 57 A rraſtee to himſelf ; bet it as. by three trulteen;to;; 
one e wich-phe Perfect approbation of rhem all, but with; 
ene wneontragiQed, chat ehe ſums given, vgs bre ba p, 
have, been oe ee any ope;-olſe, | That, caſe therefore; is; an- 
zolyep,jp the diſtipQion, attemp between, ang rates ond fee, 
The miſchief. is juſt uy great, It is ery difficult;19/find'any.mea- 
ſure.of iyſtiee, öl he general rule, that a, truſtee .to ſell cannot, be 
the peer a Flle peer yer departed from, is not adhered a. 
The aireumaſtances make this a moſt proper caſe for the application 
of the rule. Two of theſe lots were put up at fums much leſs: 


than. the defqndant ackgowledges he would baye given;for hem 
age by; his: contrivanee is; of -nogralue to any one but himſelfy = 
and-he hag made a great. n which, as alligned... - 
deen, F Ad nn 


9 Save 24 a) Sasa HH nod nt rod wil 


en de dequieſeenge, nothing lee will do,.than that. thoperlons 
"axed d e breech, af truſt gampletely knew; it and Knowing. 
"08 ed ners 96, ewe they Koop, it, and mepyy to conßem in. 
The drähte, Nhe executed this.deed, arc above g 9115 70101 1 
N eee Leda! Nigro gie wot big f d. 
T4 CRANE 2-7 The, cupuraſiances of this. caſe ,are-fuck, 
00 got; neecipri}y require reference; ta any general Ah 
in aner 19. . At theafams-jtime they; are fe A to 
deppen che Frppriety of that rule, ben property aderfioed, = 
upon which, the Court has e added i in miar inſtances; for 
* —_..-: is. We. * 
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Abyious wat this-.eſtate;chasi mot been ſold to that 


Advan. 
Ange, axe; te warde this aſtate, hen His own; * 
dhe iginal ſale, hen. the eſtate. eld ton the benefft 58 
Fenlizots, it js gh vious, it moulds have heen mmorp!benef(iat 10 
elle, thay: therggſult of that fale; which! with ab&voneuren;, 
Of,ahs.(truliecsthy,defendant;pefminted j and ar! which hel becn, 


ie punghaſer. .I dont xeeolte any: caleylins ieh the: mer, 


teach rule game dliſtinely 10 be; tried, abſträcted from whe con. 


/ of ratign of adyantage, Made by the purchaſer It Would he uit. 
en her doch n caſe te Sue For, unleld advantige is made, th. 
4.9 purchaſing will never he. queſtioned .] Th rule is ed dow, 
atgd dag a ꝓrpoſition, that a truſtee cannot buy of æhe cc ont 
$04; Cextainly, hat aakey/! propofirian"is:anot!4orreQly true: 


bub, emanazion» from ahat; rehichiiprovails* m all Gaſs, f 


na ws and countries, where trufts 'are Acmitted, led to vreat 
Aiſguſſion in;M*Enzes: caſe, to prove, that the ſale 5 white the 
tzaſtes 0 ſell ois aber purchaſer, las gat lum; that thire i; 
"Ng ale, ao oontractin ga party. That is not'the Teil Menfs be dhe 
propoſuion a hut at, is this; which; is very Plaia in point ot 
Equitys and a ü principle of clear reaſanings that he, we under. 
Aka for another in any matter, hall nöt an the ſatne mat. 
ede for bio Therefore a truſtee to) fell halt tot gli any 
advantage by being himſelſ the perſbn 46/by Ne is tot Aclingz | 


Wich chat mant gf intereſt, thatzotaabſerie of temptatidn, that 


duty impaſed upon him, that -he:balt gain n profit; "The Con- 
fapſence, ie beyond doubt; thiatg im whatever" ape that proft 
"Tedqpnds fo him, whether by .nianagement,)which/is the common 
Me, nan by ſuperiur good fortune, it is not Gt, that benefit hall 
remgiaz te him. It ought rodbe rom onnleated? to thoſe, whoſe 
inthereſts being pat under his :cdrtcafforded an tue mesa of gin. 
in that advnstegebeo on blyoue ad atko.owo en 510 V 

Ni ins dn 5961h &vbs 18 2 * 1861 erot1g971501b Bin Ire: 


tg the girgumſtanges, This caſa ag not- hat f A ſingle truſtee. 


 Severalother penſons;ware,opareroed in dire enbeutiom of the tri. 


Fa his ſeugtiog he wasmonlkely'ho be ungequrinted with the | 
Wm Ü. 


Tree being at banker; entered anto:theabuſt- probably from 


the advantage, he night derive io beg Hapacity v Nhe tnofiey would 


um real 


inns . 


nil malte rp Ft inore: bppolruttte fel Init Ieries r hid, 
ments wich dos! not betra5 - eff wude Aa kee >> 


a ee te party, +eftiers” ſeverat tufted re bl 


iber 46:4/3@©dber-df)-trbflves, »' Bar is ine dur fa Wintec d 
correct the weglixence⸗ which te number of truſtees may deten. 
Wah) regard 40:thie houſe; that coriftituredTrory, 48! id anſwer 


taigemebtiof:Lotw:2!and 3 to make both bett? Zaterinbe Hat 
flieg do ge d lot g Lor 49e Why was zt PüAg TO M Led 
Hanliniale s obſervation is very juſt; chat U Frei Genf is in\Mhe 
power\of a gruſtee. . He has power: to pre ve ge met. 
Ned en (be; (more improper thau fer him tonet # tidy 

prevail gat the auction of lowering the price, at which the' eſtate. 
was, put up beeauſe there would be :morerrodm foi Iportinꝶ the 
biddings. He knew, there Was a perſon; who would give 4568, 


pur ug o lo; and when reproached by Gariior; he admitted, 


ooght;to make it up the ſum, he originally bffertd“ Cai Sughtt 


at leaſt to have made bim pay the difference, When he exreueds 
conveyance. 1 As: 10 che grem lot, it 4 firme Ache 
neighbgnrhood, be muſt; have deen well achuaioced with theft 
cumſtances. According: te the eyidence tie valee def ved on 


ec ireutance They ſuppoſe, 1 do do not KO Ube⁰H har 


Stun, That in 1790 it would not have Fetched more ten the | 
prices he hid, a8 an. entire farm but ir might ty am KMratigelthetw, 
extremely. material for the eunſuleration of the truſlee und 
which zn dis own caſe he would not have falledste uten 55 by" 


dividing it inte different lots. That was an advantige' {hberent in” 


from Jaane um fag; it we Raby, who rect that ttreftable 
LdongingHbithibihouſe fbould' Be added to . t 2. If He Ad, it 
as Le tre Po fdufy to · cot NCL PID His Ae e 
icoppeatiphe ris perfectly ſenfidle of te ad vrtüge ef It. bi 
aoreyemaſtable:av'ta Lot 3 Aotortnce had gfned r cbnftübtnbte 
adyantage-over: other bidders, having it 18 is power by; the uf 


without, the ex Hence ef a public ſale g for chat perſom was Hm ty f ' 
| ſelf, le had. the advantage of: getting 1 it for- lol. by ies Being | 
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the plate if he male xyas property conchUcted ; dud he avililed! 4 | 


Abel, whenthe hall an eye ohe Purchase. T Babe thifefere. 
ede we/ahſQlufs: de mon firationy that if the hic ated rH Peg 


h/this/truſt with the Game: degree of vigllänct ind attethlef. = * 
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he applied! te in own affairs}! when he Cel tb Ack ff Th 
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225 much, 12 Fonliderable more, would, have A 
. So, then, vs obtained. upon rhe former ſale. Lord Har 
e ell obſerves, that; Ahere a truſtee hes = graſped or x ad- 
Wn yantage to. himſelf, irs. a great temptation,to him 0 he negligent 
Ain in a manner, that, dogs; not quite; fix an Ampytation pe, 
him. His condutt, may be {o,covered, that.it may be difficult i, 
fix direct fraud upon him. But the ;doQrine of the Court would 
be completely overturned by perminiog a truſtee to. gain prog 
10 himſelf by. the execution. of his. truſt." That is undoubtegly 
_ eſtabliſhed. againſt, Mr. Lowreneez and, there being uo meaſyr, 
by, which I, can tall, What has been, the! Joſs to the truſt, I mug 
make bim, acoount for n e by dhe TI © and 
OAT ACRES 2 * „3b bie ＋ : 18: | 
1-H Higd 62m erp baegmandt tet, 
15 rats to the ee is pu rightly. m the; argument. You 
cannot argue, upon the acquieſcence, where: there. is a large body 


* 


-of credlitort Milabore Garnar was too much in che power of the 
e a * en immaterial, that it- weighs bs. 
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regt 1147 269 WIELTAMS: v.' Lord LON SDAT E.” 
Aich. Ad (= 395 N OF tn 41945 2 Hed cc 


Ng of « Tote ownan, being ſeiled in fee as; 10 1 — . of 
7 wy the manor of Lalebam Billet. of 30 acres of cuſtomary. lands, 


ered) o A., by b his will (having firſt doly ſurrendered the premiſes 0 the uſe 


nad his heirs 
= voy 4 thereo x). Heviſed all the laid 39 acres of, cuſtomary, land to his 
heirs: upon wile. Mary. in, fee;,aud ſoon, afterwards: died: upon which his 


the eee bf of 


F. without widow was in 3752. ata Court-baron, of the ſaid. manor admitted 


Os heirs, the heir 


of the truſtee tenagt to the ſaid 30 acres; and at the ſame Court ſhe:ſurrendered 
2 them to the uſe of ber will... She aſterwards married mo 
lord road Benngt.z. who, died in her Jife inteſtate and Were „„ 


' and his bill | % | 
was diſmill bits 7 Nun vi 35-: 66432158 s nean 


od without Mary Bennet hy her will. deviſed to. Jane Noble 0 ler Wi 
unt all and, every ber. freehold, copyhold, and; leaſehold, wel- 
ſlusges, lands, tenements,. and hereditaments, to hold. to them, 

2 their heirs, executors, and adminiſtrators, reſpeQvely,, according 

| 4 the nature. of the ſeyeral eſtates, during the natural life of 

| uberine Browne (Eder of the reſtatrix) upon the truſts nevertheleſs 

and. to and for the ſeveral intents and purpoſes aſter limited, ex- 


5 | preligd anc nd dorhegd 9 is to en i out. of, the 54. 


| Hon 


* 19 f 
Wy : % 


4 1 


Caſes ar chanerry. 


oy 


ichen ow profit, to pay an annuity of 501 into wwe proper | 1798. 


hands of her ſaid | lifter. Catherine Browne during. her natural life ; 3, 
and 2s to the xelidue | of the rents, Ge, after diſcharging the expence 

of repaith,.. and atsfyiog the Laid truſtees for their trouble in re- 

cin Ie ſame, , to pay. or otherwiſe permit faid Fane Noble o 

receive th the fame for and during the term of her natural life for her 
ſeparate . ule; and after the deceaſe of her ſiſter and Jane Noble 
he deviſed all the, id freehold, copyhold, and leaſehold, meſ- 
ſuages, lands, © 9c, t 5 the ſaid Walter Williams, his heirs, executors, 
and . reſpectively, according to the nature of the 
ſeveral eſtates, upon truſt for the heirs and aſſigns of the ſaid Fane 
Wohle for ever; charged with an annuity of 104 for three yearss, 


and ſhe appointed Fane Neble and Walter Williams ExECutors. 


OF * A 


þ 1779.the teſtatrix. Ged. The. executors proved the will; 
and Walter Williams entered upon the real eſtates, and rived. 
the rents and profits, and applied them according to the directions 
of che will till 178; when Jane Noble having married Henry 
E n them to receive the rende and 4 apply 


Fane 1 bed in oe BITE ue or any heir wii 
ever Walter Williams died in May 1783; having never been 
odmitted to the ſaid copyhold eſtate. © Catherine Browne died in 
June 1983; without any 1 . * 1 vr G 9 wt; 
the time of bes, dea. * N 
44514 3s n k nh 32.44 , BE 1 2 7 
The bill was Mea by the wit for” and heir. at the of 10 
ruſtee Walter Milian againſt the lord of the manor of Laleban 
Billets; praying, that the defendant may be nt wad to admit 
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Wirtin 
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Lord Lo 
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91 2 moon N e 5 


its 
The lord chimed by auen, a the trolt of "Me" will | being p per- 
formed and at an ent. 
TENN 0 312 
or Attorney General, . Mr: Meinfeld, and. Me. Ki ing, 1 * 
ain The defect of a tenant; is the only ground, upon 
which iche lord can claim. Here is no defect of a legal tenant. | 
It bas beet e eee chat this is che proper court. to com- 
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pel the lord to admit. a nch 1 7% 112 e e 5 115 
Vor. III. 1 3 Lord 
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vals. = Soheitor Genel and Mr. Gabun for the dats Tha plain. 
tiff oomes into Equity, inſiſting upon à legal right, and having ng 
equitable right whatever. He is intended to be a mere to 
take no beneficial intereſt. If Mrs. Noble had died in the life of 

| the teſtatrix, he would have had no claim but For the heirs of the 
teſtatrix, who would have been entitled by deſcent, not under the 
will. The plaintiff comes in quite à different character and for 
a different purpoſe from choſe of the plaintiff in Burgeſi v. Whew, 

x Black. 123. There the grantee of the Crown was obliged to 
come into Equity upon an equitable title againſt. the perfon having 
the legal eſtate, for the purpoſe of compelling a conveyance, 
and the deciſion was upon the ground, that there was no Equity 

on behalf of the Crown to compel the heir of the truſtee to make 

4s that conveyance ; for the Crown could only claim the Equity 
veſted in the perſon, to whom the eſtate was given; and that 
Equity ceaſed in conſequence of the death of that perſon without 
an heir; and therefore it was impoſſible to ſuſtain that claim. 
This caſe is directly the reverſe of that. The only title of the 
plaintiff is as truſtee for a non- entity. There is no ground for 
Equity. 10 interfere. Equity never interferes upon a copyhold 
| eſtate hut to compel the lord to do juſtice, where the conſcience 
3 „ of the lord is bound in favor of a perſon claiming properly under 
* ge the lord. In The King v. The Lord be Manor 7 of Hendon, 
2 Term Rep. B. R. 484. the Court of King's Bench did certainly 
grant a Mandamus to the lord to admit; and they held the ſame 


dodrine in The. yh v. es 2 11 * B. *. _ bait 
was not ubmitted to. 


0 ets til 


:, a 


| Mandamas to Lord CHANCELLOR. — That — hes not ben followed 1 
the lord to 
ad mit to 2 think, 


ö 4 1 2 - „ 5 * 
nid hit r renn e 2 "I 
copy hold N 
| does not lie. 


For the defendant —T; be Ki "00 v. Midburf, 1 . 10 283. which 

is relied upon in 2 Term Rep. B. R. 198. proves, it ought not to 

| be granted and it was. refuſed-in another caſe; the Court doubt- 
ing. whether, as it involved a private right, they could grant 

2 mandamus. The queſtion. here is ſimply, whether the plaintiff 
. a title in NT * the lord. In Burgos v. Whats, 
8 & e NES Lord 


* 
5 
- 


Lord Mangfeld was in favor of he Equity for the Crown : Lord 
wein es of a different opinion; principally upon the ground, TD 

chat the tinte of the Crown muſt be in right of a perſon not exift- 
ing; 2 the heir of a perſon, who died without an heir. So this 
plaintiff can only gp ig behalf of a perſon, who does not 


=. 
798. 
+ 24nd 


Los. 
' DALE, 


exiſt, Acopyholder's is really an equitable title. It is to be com- 


pleted by admiſſion ; which can only be compelled in a Court of 


Equity; and until actual admiſhon the Courts of Law will-not 


take notice of it. This is not the caſe of the heir, but of a perſon 


claiming a right to be admitted ee a ſurrender to the uſe of A 


will. r 


Lord CHANC ELLOR FO had TIO this up a little too ie | 


1 conceived it to be the caſe of Bargeſe v. Mbeate. 80 it 


very nearly is: but upon looking into that caſe it rather applies for 
the defendant - for the ground of the deciſion, particularly in Lord 


 Nerthingtos's opinion, ia, that the Court had no juriſdiction. 


Then er ronberſo I want to know, what TAR 8 
r 5 ett. 


Por the int —The eb of a copytivider is not an equitable, 
but à legal, right; for the admiſſiori is mere form: but though 


it is u legal right, yet the Courts of Law have now faid, there is 
no remedy at law; for the late caſes of the Mandamus which were 


founded upon a miſtake of a caſe in Comberbach, cannot be 


ſupported 5\and the Courts have ſaid, that, though it is a legal 
right, the copyholder may come into Equity, | If: a fine was due, 
the lord might call upon him to be admitted. To complete his 
right againſt the lord and to preſerve evidence of his title it 
is neceſſary for him to procure an admiſſion. For thoſe reaſons 
he muſt; come here, though having a legal title; the Courts of 


La zefuſing their aſſiſtance. It is a ſingle caſe: to ſay, this 


plaigtiff has no right to procure admittance from the lord, is to 


fay, nb copy hold has ſuch right. He is in the ſame ſituation as 


dhe heir of auy other copyholder, if Burgeſi v. beate is law; 


for the truſt is nothing to the purpoſe. The defendant is only to 


look, Who was the laſt legal tenant; and whether he diſpoſed of 
bis eſtate or ſuffered it to deſcend to. his heir. It is immaterial to 
the lords. what uſes are behind. It is true, he comes upon a 


lepal titles but there is a form neceſſary to complete and give evi- 


* of his title; which can be — here only. In Comyns's 
5 0 Digeſt 
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he t) peri dctdrintticl 1H Big vr ralf 4ehs* that the 
Crown? entittedl WW it As fippeled? by 8 thedtath of 
we 9700 ub ier. Bad not" a tie by Sni tis Cut to 
— the'triſtes; ha wing tefety' A Legal eſtate, Nee 
that here” was 6 Equity for this Court" 0 EXertife i dickion. 
Bünde dhe eoHVErI" of tit cguhny tre Ikothe Lord has go 
EHHcy iti that cafe, cam 1 fd aH ground &f Eüuity, &bere the 
perſom hivingatieRpal eſtate and telling te fh dias no belickicial 
idtereſt, dbſſtes t to act für his beheſt up the eftäte of the 
164 Phe Gurt couſiders. che merh ka eſtate as nothing. 
Itwntelearty:truej chat if the ddr refuſt- tb atleali the. ten att, tis 
| Gourt will cumpel che lord te admit time: who ice) ſtanding upon 
ther rolls of the manor. The ground for\this\Court acting between 
Jord and tenant is, that the ldrd as june mip aglb upon the tenant 
to be admitted, if he ſtands out gr he has à right to the fine and 
his Tervices : the- tenant having alb dhe beneſieiali intereſt, not the 
lord. This Court will not let the parties ſtand in this ſituation, 
that the lord, who has his remedy againſt the tenant to compel 
him to pay th "Us and, perform the, Eeryigess ox. t 10 K cleit 
eſtate, ſhall by ep he to call upon him prevent him from having 
evidence of his title under the lord upon the Rolls, which are in the 
lord's keeping. The Court acts in that caſe upon the ground of 
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ſtand over; for in my-preſent view of it I wiſh fürſt to be in- 


yy” fotmell, what.inpuriſfdigionfs aubionionfesof-purchaſe and 
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cles in Chancery, 
' iLard: Cunncrtton.— How do you give me JjuriſdiQion ? 
Have you found any cafe, where aiperſon having the legal eſtate, 
ind only the legal eſtate, can come into this Court for any purpoſe? 
The reſult of Burgeſs v. Wheate-is, that the grantee of the Crown 
had no right to'a Swbprena. I wiſh to know, if there is any in- 
ance of a bill ſuſtained upon a mere legal title for an acceſſory to 
the legal eſtate. Here upon the ſtate-of-the caſe you are only en- 
- titled to a legal eſtate, without having any beneficial intereſt in 
the land; and you come to delire me to ſupport the legal title by 
compelling che lord to admit you. If 'itiis a legal duty, I do not 
know, what 1 have to do wich it. Barg V. N beate, ſuppoſing 
it well-decided, eſtabliſhes, that if a man has got the legal eſtate, 


the Court will not take it from him, except for ſome perſon, who 


claims, by deſcent, deviſe, or purchaſe, ſome -intereſt in the land: 
but it does not follow, that I am to give him the ſegal eſtate. Ia 
the caſe of Sir Francis Cu he had the legal eſtate under a: will: 
but there was an -outſtanding term, which prevented him from 
coming to the actual poſſeſſion. The purpoſes of it were ſatisfiedz 


and he wanted'to get it annexed to the legal eſtate. It came upon 
motion before Lord Northington. The bill, * was rea 


in e. was a good deal Icoured. Rane x 


The 3 Rood over till this day; when the bill was  Ciſmilſd 
without colts (a). 


(eh As to the claim of the truſtee, where the object oli Gewse d, ſee + alſo Barely v. 
* n and. Muller v. Danes. ae, vol. 2. 170. 


-HAMMERSLEY v. PURLING. 
e bill Rated, that Benjamin Martindale and Edward Fitch, 


carrying on buſineſs in partnerſhip as wine-merchants, by in- | 


- eurity-formo- 


dentures, dated the 8th of September 1796 aſſigned to Fobn Mar- 
tindale, his executors, Ec, all their joint and ſeparate property in 
conſideration of his undertaking to pay, and indemnifying tbem 
againſt all their Joint and ſeparate debts; which: —— cove- 
nanted to paß. $74 
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the uſe of a 


410000, who 
ad com mit- 
ted a ſecret 


at of bank- - 
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not be re- 
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payer nt of boli ret on Lach of Ady 1599, i, 


to pay the creditors Of \BelMeartingale and 
Nich, by mer dated the 1oth-of Ocroben g aſfigned the 


yy . ſaic bond to the plaintiffs, his bankers; and by prides of the ſame 


* Sp : 
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date it was agreed, that the ſaid bond ſhould remain in the poſſeſ. 
fon of the plaintiffs, their executors, Ur, as a collateral ſecurity 
for all ſums of n due or 10 become due from Jobn Marti 
* to them. 1:46 

M014 544 K 4 Wd Os. 
nr kt execution of that W 8 balance againiſ Foln 
Martindale in his account with the plaintiffs did not amount to 
zool. but between that time and the bankruptcy of Jobn Mar- 
tiaaulr ie dtew ſrom the plaintiſſs and paid in to them conſider- 
able ſums; and with the money, which from time to time he re- 
ceived from them, he paid divers joint and ſeparate debts of 
. Martindale. and Fitch amounting to about 5, oo0l. Ahd the 
ſums, he ſo received, exceeded in June 1797, when he com- 
minted, an at of bankruptcy, the ſums, which he had paid in, by 
about 7000. which, ſum was drawn by him for the purpoſe of 
and and was applied in, paying the ſaid joint and ſeparate debts; and 
the plaintiffs n made no objeQion ; : conſidering themſelves ſecured 
againſt fuch balance. by the faid bond of the Marquis of Stafford; 
and, che . "accordiogly on the 13th, of May 1797 received 6300/. 
the principal and intereſt due thereon; and carried it to the credit 
of Jobn Martindale; whereby the balance againſt him at the tine 
of his bankruptcy in June following did not much exceed 500% 
Upon the 11th of September 1797 a commiſſion of bankruptey 
iſſued againſt Fohn Martindale on an act of bankruptey committed 
Ja June preceding; and upon the Toth of September 1797 à joint 
commiſſion iſſued againſt B. Martindale and Fitch, upon an act of 
© bankruptey previous to the date öf the aſſigument to Jobn Mar- 
lindale. The IS under tl the . commiſſion brought an 
©. aQion in a the C ourt. o f Common Pleas ag! 


U + 
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S againſt the plaintiffs; and 


G3 GY eon 
obtained ; a | yerdic ict tor the lum,“ the y lad Fereryed pea the faid 
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„The kill prayed an iu n to refirain "ie defendants from 
raking out execution for the recovery of the fald ſum of 6300/: 
or for ſo much thereof” as had been applied by Fohbn Martindal: 
in payment of the debts of B. Martindale and. Fitch; and that for 
that purpoſe an account wight be taken; or if the plaintiff ſhould 


3 appear entitled to ſuch relief, chat they might-be- . 
— entitl 


Cas in Chancery. 8 


789. 


<itled2o' k'llowed: fa winch. ofthe ſaid ſum, of-63004. as Fl NN — -N 


eltate of Deb Martindale is, charged with by.the allignees 
MAI Ned, Far to 7 1 5617 B ISS! Sttyng. hn! oy "A a * 


The bill ialill ed ;"that t the plaintiffs oö 
zs having paid debts 5 B. Moral? bh Fr teh to the amount 
of the ſum received by them en the bond; aud hang paid the 


fame without notice of any act of bankruptcy committed by them, 


the plaintiffs ought to be permitted to retain the ſame; and they 
charged, that the eſtate of B. 1 and Fitch had been 
allowed the ſaid ſum of 6 3001. or Loon ety Hp acconin with 


the eſtate of 7 obn Martindale,” " * e dee a "it NA 
eon n WS 4 — . 
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To this bill te 2 of 2. Markiadole-wags Bitch filed. a 
general Gemurret?" * * ee ier bid t Mr 


e 2 Piggut for the FL AE "The fu 
poled Equity is, that after a verdict at Jaw againſt the: plaintiff in 
an action for the money received, upon the bond, the Kong of of 
which was, that Martindale and Fitch had co! mmitte ed an * 


bankruptcy of Tyler was a much Aronger | caſe. It is impolbble to 
prevent over reaching property coming to the hands of a perſon 
aſter an act of bankruptcy by the owner. This deed was in i elf 
an a@ of bankruptcy, The payment of a particular creditor 1 Is in 
fact *. injury, which pgcaſiong the relation. 
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1 General. — Mr. F. onblangue for the plaintiffs. =Fobn 


Martindale has a right to ſtand in the place of the creditors, he 


paid; and the plaintiffs ſtand in his place. The queſtion then is, 


whether, the plaintiff” s having that right, your Lordſhip" will 


permit the aſſignees to take out of their hands the whole amount 


of the bond; or Whether there is not an Equity for an Inquiry, 
what ſum would be. due to the plaintiffs f in, the right of the cre- 


ditors ſo paid, and a right to deduct that fun If fo, the Bill ie 


neceſſary for that account, at leaſt ſo far as to anſwer the demurrer. 
The plaintiffs having. paid the creditors ſince the bankruptcy could 
not apply under, the bankruptcy. The plaintiff utidetfidnding, 
that Martindale and Fitch had not committed an act of baüktüptey, 


not he any longer conſidered creditors : but they proceeded upon 


2 8 of their ftuation. | \ The plaintiffs have a right to ſay; the 
| ak money, 


bankruptcy before the aſſignment of the bond to Job . 25 
they may defeat the eſſect of that action.  Honkey's cale in "the 


paid thoſe. creditors. . The intention was, that thoſe perſons mould 
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Tales in Chancery. * 

money, they adraticed, ſhall not be conſidered as a diſcharge o 
thoſe debts ; but that the creditors ſo paid ſhall be conſidered as 
truſtees for the plaintiffs againſt the eſtate of Martindale and Fitch, 
The eſtate of Martindale and Fitch has had the benefit of th 
-boodl. in account with the eſtate of John Martindale. They are 


not entitled to double Nee to the bond and the Amount of 
the bond, 


— 


"Lord Cux NCELLOR,— Cannot the PROM come in as creditors, 
and what can they do more:? 1 day not { ee, how, SY y can pod in 
the plate of the Frgallbfe, wo fave 1870 "paid; but they may ah. 
ply to make themſelves creditors 2 8 2 5 1 d Fitch. The 
plaintiffs have advanced money foritheir benannter an 20 of 
bankruptcy, of which the Aae wers inen, If the bond 


had not been, paid, rhe defendants.would have, a clear right lo it 
V 


zn an Action df Frisber er. Suppoſe, g Martino: had not aſſigned 
the bond, but had paid his own money; th n 998 
tindale and Fitch LEN have en an e of pr {24 1 5 
money: Teceived dick I s purely Mori recalyed ts 
aſſignees. If any entry has been Made allowin wing 0 e ate 0 
Wich the hte — 
Martindale, being become Vardkrapes \thaticentsy] crmboniftans; 
and the account muſt be reQified, It is impoſſible to make any 
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Sunden . Standen, 
Wallis p. The-Dake-of Portland,: Noll ue Decree affirnied\ 
as L298: „ SldMoqui ei 11 beni d lum 1040s od hne 
Wakeman v. The Ducheſs of Rutland, Vol. 3. 233; Fo 4. Dectze 
nne n g Upon the 28th of July 1798, the cauſe 
. coming on for farther directions, a ſpecific performance was 
— decreed with coſts. 
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i. Speclle ee of alihs W grant a 
leaſe to the plaititiff' decreed}; "though he 
had contracted to underlet contrary to 
thoſe articles. William v. Cheney. 59, 
2. Specific performance of an agreement to 
* build may de decreed, if ſufficiently cer- 
tain: dut a general covenant: to lay out. a 5 
certain ſum in a building of. 1 certain 
value cannot be ſo executed. "Moſely v. 
Virgin. - $5181 m3 ' 13 ned Ci 184 
3. Teſtator by codicil, i in 1756 recizing, that 
he bad iſed bis re. | Eſtate, by. bis laſt 


will. dated 25th Nov... 4 752 charged, his | 
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real 1 77 with bis, debes, and legacies given . 


byt the codicil ; and. appointed execu ors: | 
the bill wa * 7 deyiſces. of the real eſtate 
under Ascher will of f 7 56, one of whom 
was a legatee in the codicil, ſtating, that the, | 


will of 1756 was = $a in p purſuance of 


wy e to make mutual wills; that 


71 


be dat by 1 den of mY other party 
was bound, if not in law, in honor; and 
nge Mead 18 revoke. the will of 1756 
und revive that of 17523 and praying, 
that the will of 1756 and the codicil might 
"be eſtabliſhed, the cruſts carried into exe- 
" Eution, and the. legacy paid: upon an 
iſſus directed the will of 1752 was eſta- 
* bliſhed ; evidence of miſtake being re- 
Jjected: on farther directions che plaintiffs 
relied on the agreement ; and offered e. i- 
"Yence in ſupport of it: the bill was LN 
miſſed; the Lord Chancellor being 
opinion, that the relief ſought was incon- 
ſiſtent with the frame of the bill; 
"therefore could not be given u 
general prayer z that the evidence oug t 
"not to be received ʒ and, that upon 
' evidence the agreement was uncertain, and 
unfair and erage not to be executed. 
Lird abel v. Lord Qrford., Page 492 
4 N for a mortgage 4 ſpecific lien 
againſt creditors, & ale 21 31.,416 39 20 582 


SEE Bankrupt . 14 Demurrer 1. Fraud l. 
Frauds (Salute of) I, 3.6. n 6, 7. 
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twenty-one without conſent of truſtees 
eſtabliſhed both as. to a rent · charge out of 
real oftate and a e legacy. Stackpuly 
v. Beaumont 89 

2. Ground of the favor to marriage by the 
civil law. 96 

3: Canditign by will requiring conſent of 
truſtees to warriage not applicable to the 
ſecond marriage of à daughter, who had 


married between the date of the will and 


_ the death of the teſtator, and was 2 widow 
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ſeparation between buſband and wife fim- 
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property is the OA of a truſt, Legard 
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2 C7671 2 #% 


_ deſcends ax parte paternd, the latter | 


maternd, upon their union the 


E w_ bis 0 equity. © ' Selby v. 
(ts 7 339 
re 15 


| Pilloke, | 


| 25 26. 39) * 34 49 
' Portgage. .. 


| ments, that the eſtate was held in mortgage, 
and that accounts had been kept : plea of 

_ poſſeſfion for 30 years under conveyances 
from the mortgagee ordered to ſtand n 

- anſwer. Late v. Thomat. | 17 
2+ A mortgaged eſtate getting into different 
- hands, redemption was refufed as to part 


-\ from length of time, and opened as to the 


other part; accounts having been kept, and 
tete being a deviſe of it as a mortgage. 22 
3. Mortgagee cannot have an account. of 
rents and profits received by the mortgagor ; 
though the ſecurity being upon an eſtate 
for lives is become inſufficient. ann 
_ the Dale gf St. Alban. 25 
4. Eſtate fold ſubject to ene was ex- 
.. onerated i in favour. of the heiss by the per- 
ſonal eſtate of the purchaſer ; bis ads hav- 
ig clearly made it bis perſonal debt. og 
V. 36 Ns 
5 Mortgaged eſtate 3 ; the mortgagee 
_prefliog, the ſecurity is aſſigned: a mere 
- cavenant by the heir upon that occaſion for 


| payment does my one it bis perſonal debt. 


131 
| 6. K mere nr by hs purchaſer of a 


. .martgaged.eftate to indemniiy the vendor, 
131 
3 A truſlee laid out the money of different 


. does not make it his perſonal debt. 


. perſans- on a mortgage: forecloſure by one 


Cay gue truft as to his ſhare... Montgo-. 


marie V+. the Marguis 


af Bath. $60 


4 Old mortgages, beld to paſs by, will as the 
. n General v. 
| 4 714 


„ teltstor' 3 


YN <fis - TIA M3 
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SEE Beer 5. 


1..Bil ang the evilee of mortgaged pre- | 
miſes by the heir of mortgagor for diſcovery 
and redemption ; charging acknowledg- 
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SEE Agreement 3. Bend 1. 3 Wills. | | win) . 1 
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re 1 chm. 
SEE Parent. 
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Office, 2 
SEE Regifter's Of. | 


SEE ch Lord) Biunty. Pnfion, | 


a P. 
Parent and Child. 


The Court wili not ſupply a ſurrender for a 
natural child; but, if it has a legacy from 
the father payable ; at 21, will allow main- 
tenance. Page 12 


SEE Tatersff 2. 45. 8, 9 * U 10. eln. 
i. 3, 4+ | | 


Parol agreement. 


| SEE Frauds (Statute of) 3. . | Partner, l. is 


| wu! un 5 ee 
SEE Evidmes, 1:22 Ne ach 


Part Performane.. 
SEE Frauds (Statute of) 3. 6. 


Partner, 
1. Bill by partner under a parol agreement, 
charging milcondadt in the other partner, 
and praying a: diffobution;, account, and in- 
junction from executing. ſecurities in the 
name 


| | TABLE OF CONTENTS. 
_— of the firm: demurrer. to the prayer | 


fag a diſſolution, becauſe thete was no writ- 
ing berween gs overruled.” 


Kirton. Hage 75 


2. Bankers upon à depoſit of money 1 8 


them gave . notes bearing intereſt: 
partnerſhip was diſſolved: 


ditots were called dy advertiſement: 


ihe ſatmet partnerſhip, and paid the intereſt 


of "the depoſit-notes for near two years, 
when they failed the aſſets of the deceaſed 
| 1 22 are not diſcharged. . Daniel v. Crefs. 


277 


3. Partners 10550 by an inſtrument executed 
by one in the preſence of the others. 578 
SEE 1 Crediter. Nint. mon 2. . 


— Pavey, 
SEE Praflice 1. 8. ot 


PE 7 


SEE ia. 1. 
| Gedi in 
. Pawnex, and Hans. 
SEE Diſcovery 2. 


Aer. 


SEE Maintenance 1 


45 


Penſlon eue t older, 


* 


2 


+ entitle the widow' of an officer in the | 


. army to the penſion from Gobernment, the 


marriage muſt have N place, e 
| retired from the ſervice. - 2225 


inn 
A limitation - perſonal 1 15 after a dif. * 
poſitibh, chat whuld Falſe an intail expreſs 


or implied in real eſtate, is void; and the 


599 92 


perſon, who would be tenant in tail, takes 


the abſolute intereſt, ü, v. 22 
SEE Ni 405 30. 


Pertendl et 
SEE =” 


1. { 


* " 
$. + © > * 1 
\ I 


*I0 1 Q 18 


— 
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1115, «435th. $4110 ry 

Petition upon ©lecion. to Parliament. 
Party preſenting and attending à petition to 
. » the: Houſe: — N 


* 1 


— 


-- 


Maler v. 


one of — 
partners ſoon ufterwards died, and his cre- 1. 
an- 

other partnerſhip was formed by the ſur- N 
_ wivors afid others, who. re-ifſued notes of 


99 |: 


| | more ſhould be raiſed than what would mike , 


: 


. 


TOP. ow 


* 
— 


— i£ylPat . wa a Ex 
„ 


up the engagement of another perſon, de. 
> liver himſelf from the expence of bis own 


ſuit, Þ 
N *age do 
SEE Maintenance 1. r a 
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Pleading. 


1 "Bil charging, that the 1 had got 
the title deeds and mixed the . 


prayed a diſcovery, poſſeſſion, and an ate 
count: demurrer allowed. Loker v. Rolle. 4 
2. Bill ſtating generally, hat under ſome 3 
in the cuſtody of the defendants, plantiff 
was entitled to ſome intereft in ſome eſtates 
in their poſſeſſion, prayed a diſcovery, and 
delivery of the title deeds, poſſeſſion of the 
eſtat-s, and an account: demurrer to the 
whole bill allowed. Ryves v. Ryves, 2,5 
I The anſwer: need not ſet forth an account, 
where the ground, upon which it is pra 
is denied: as where the bill charged a deal 
ing in pictures by commiſſion, and the 
. - anſwer denied that; and ſtated, that the de- 
- fendant [ſold 'them to the plaintiff in the 
; courſe of his trade, en of Donegal v. 
eee y 446 
* The affice as A pleader i is, not to make a 
caſe, but to ſtate ir n according to his 
jinſtructions. f f 
SEE —_— 315 | Meregoze I. «Frauds 


g 


* 


Pottions. * | 

Slee ee to the uſe of the huſ- 
band for life ; remainder to truſtees for 5 500 
years in ton aſter the death of the huſband 
and not before, unleſs" with his conſent as 
therein mentioned, to raiſe portions for 
younger children, to be paid in ſuch ſhares 
and at ſuch times as the huſband and wife 
+ ſhould appoint; in default of appointment, 


end 


to be paid, if but one beſides an eldeſt or 


only ſon, 3000 l.; if two, 6000 J.; if three, 
Sooo; and if four or more, 10, ooo /. 
cqually, to be paid reſpectively at 21, or 


1 mat riage of daughters if after the age of 16, 


if ſuch times of payment happen after the 
death of the huſband; if in bis life, then 
within twelve months after his deceaſe, and 
not before, "unleſs with ſuch conſent: pro- 
vided, that if any of ſuch younger children 
© ſhould die before his, her, or their portions 
"ſhould become payable, ſo that the number 
- ſhould" be reduced to - leſs than four, no 


the 


4 whole ſum for the portion of the ſur - 


vivor br ſurvivors. of ſuch younger children | 


equal to the ſum originally limited for the 
portion or portions of ſuch child or children, 


if one, two, or three. Three younger 


children only ſurvived their father: but 
more than four had attained 21. The ſum 
do be raiſed is 10,0007, MHWillis v. Willis. 
5 | Page 51 
SEE Jntereft 9. Satigfation 1. 2, 3, 4. 
"Will at. 


| Power. 
SEK Baron and Feme 3. _Charity CJ wil 
390, 40. 43+. 


CRY 


Pratice, 


a; 4 Bill by -< one truſtee of Rack Peel the 0 
other to compel! him to replace it or give 
ſecurity according to his engagement, when 
the plaintiff joined in transferring.the ſtock 
into his name: demurrer, becauſe the 


«Cefluys que tre PRIOR, overruled. 


Franco v. Franco. 25 
2. The. Court will not interfere with the 
Maſter's appointment of a conſignee unleſs 


upon ſpecial grounds and a ſtrong caſe. 


14. The Court will 'ndticontrol the Maſter's 


Bowerſbank v. Colaſſeau. 164 
3. A ſingle witneſs cannot ptevait againſt a 
poſitive denial by the anfwer. Lord Cran- 
flown v. Jehnſfon. 120 
4. Bill by deviſees in truſt to ſell for ſpecific | 
performance of an agreement to purchaſe : 
that the heir of the deviſor is not a party to 
"the fuit is not matter of nn to the 
report in favor of the title. 2 
5. Exception vie with coſts, Burnaby 
v. Griff. 266 


6. The bill praying an inquiry into the title 


and a ſpecific performance, on the defend- 
- ant's motion after anſwer an inquiry was 
direQed as to the title, at what time the 
" abfiraft was delivered, and whether it was 
ſufficient : but the Court would not decide 


upon any matter of relief. Moſs v. Mat- | 


thews, 279 
7. Relief againſt fotfeiture of the depoſit 


upon putting the other party in the ſame. 


ſitustion, as if the contract had been per- 


formed at the time agreed. . 215 v. Mat- F 


beton. | 279 
<8. The Court ordered” a bill of forecloſure to 
_ Rand over, to make 3 Judgment creditor, 


Vor. III. 9 


1 


110. Where there - is dias Abs dent, after 


234 


TABLE O CONTENT 5, 


the only ineumbtancet not before the Court, 

a. party; but wauld not adopt 28 2 general 
rule the uſual ptactice to make all incum- 
N parties. . Biſhop of N incheſter v. 
or. +, Page 314 

9. A married woman iwing in an being 
entitled to a legacy, a commiſſion to ex- 
amine her would have been directed: but 
28 ſhe had been examined under a com- 
miſſion iſſued by the American Government, 


that was conſidered ſufficient, Campbell v. 
French. 321 


all the proceſs of contempt for want of an 

_ anſwer the bill may be ordered to be taken 

Pro confeſſo upon mouon. Seagrave v. Ed- 
wards. "392. 
11. The Court cannot” decree againſt a tithe 
in the Crown apparent on the record, though 
not inſiſted. on at the AS Barclay v. 
Null. 424 
12. A court of law could not give judgment 
againſt the title of the crown appearing on 
the record. N 3 
13. Deſendant in confinement under ſentence 
for felony cannot be brought up by Habeas 
Cerpus upon an attachment for want of an 
anſwer. Rogers v. Kirkparrick. 471. 573 


appointment of a receiver without a ſpecial 

. caſe. Anonymous. 515 
15. Defendant on motion ordered to pay in a 
dalance aſcertained * A report. Gordon 


v. Reothley. | $72 
r6. Exception to the Maſter's appointment of 
z receiver diſſallowed. Wilkins v. Wil- 
trams. 588 
17. Under the order 18th June 1668 regulat- 
ing the office of Six Clerks they are entitled 
to receive their proportion of the fee from 
the ſworn clerk, though he has given credit . 
to _ client. Sx * The Six Clerks. 
589 
18. Aſter a enen Maſter may examine wit- 
WM neſſes; but ought not to de ſo by his clerk : ; 
the ſame Subpœna iſſues as to bring them 
before the examiner; Which is the ſame as 
a Subpana to anſwer, but the label expreſſes 
the purpoſe: upon an examination in the 
"country the body of the writ expteſſes, that 
it is to teſtify, Parkinſon v. Ingram. 603 
19. The degrees in the Exchequer always ex- 
preſs,'that the Mafter i is to be armed with a 


. 


N 


9 NM „ e 


| commiſſion 5 


* 
tas 
Pg 


Pg 


, 


| eonimilſon to examine witneſſes, N | 

to direct the ſame to the country: fo 
|  - fortieily in Bee Dae 607 
20. Aker a deeree, if the Maſter ſev cauſe for | 
' a' commiſſion to examine witneſſes in the 
L — he certifies, that it is neceſſary ; 
and the 'depoſitions; when returned; are 
filed by the Six Clerks: but depoſitions 
ken nn an ved 
fees. N f N 9 
SEE She 


' . 
N = 


7 A party attendiog: an arbitrator under an 
order of the Court is privileged from ar- 
reſt. Moore v. Booth. | 350 


2. The privilege, of a bankrupt from arreſts 


* 


during his examination extends to an at- 


tchment for not paying money under an 
. award made. a rule of court, I parte | 
Fete. 354 q - 


© Ws Purchaſe. woes 1 | 


"SEE br. 14. rn * 
n 1. TFH 43- | 


Purchaſer without Notice, 
[Bill by tenant: for life in poſſeſſion bor dit 1 
covery and delivery of the title deeds: plea 
- = mortgage in ſee by a former tenant for 
a . life, alledging bimſelf to be ſeiſed in fee, 
without notice, ordered to ſtand for; an 


+ anſwer with mn | 


Elackbarn. 1 222 
gr, ES CON , 
=. 2 e. . ,, 


. | 
fk ns ht Rood *; 3 
9 | X. ERR] 4 
F | Neal Elte. . * 

335 * | 

au. A. | 24. 5 
44 

| Th truſtee cannot be ate * | 
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| SEE P rattice ” 17 gala 3 ij 
5 | Recommendation by Will, | 
ar Veftid * 3s N 
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4 SEE 


ig to the courſe of - adminiſtration; 4, by 
ill in purſuance of the power appoints to 


2. Teſtator. gave his 8 real and perſonal 


Ul 1 


5 Ane 
- -Redomption, 5 

SEE Ae, 2 

| Regiſter's Difice, 


9. Whether the office of Regiſter of the . 
of VN — | "Page 33 


| Regiſtrp Aa. | 
A regiſtered conveyance of premiſes in Mig. 
_ Meſex for valuable conſideration eftabliſhed 
againſt a prior deviſe not regiſtered ; the 
evidence.of notice, which ought to amount 
to actual fraud, not being ſufficient, ol. 


SEE Croſs Remainder. Equitable Nocbvery 1. 


. Limitation over, e fe 3. 1 


Remote Limirarion, 
D | iy. | Eh 
22 and Tenor 2, 54 


_ Repreſentatives, - 
1. *Maney hölle in dad 40 be paid according 
to the appointment of A. and in default 
thereof. to his legal repreſentatives accord - 


his legal repreſentatives according to the 
courſe of adminiſtration; and makes a re- 
ſiduary legateg, whom be appoints one of 
his executors. Iban the :will the next of 
Tia K Jennings v. Gallimore. 
147 


eſtate in bar, full ſatisſaction, and recom- 

„ pence. of alldower-or thirds, which. ſhe can 

» have or claim in, out af, or to, all or any 
2 part of his ceal and perſonal eſta te, oreither of 
them: he gave the reſidue to four perſons; 

_ - andafterwards by a codieil he directed them 
to diſpoſe thereof in chaxities: part of the 
xelidue * inveſted i in real ſecurities goes 
* According 


* 


3 


. as; undi(poſed of; 


" Lord Stamford. „ 3 32. 492 
* Teſtstor gave zeal and perſonal eſtate to 
one daughter in ſatisfaction of her child's 
part of whatſoever more ſhe might have 
ſtom him or out ef his perſonal 
"eſtate: he alſo gave a proviſion to big wife 
in full of her dower, thirds, or other claim at 


* Law or in Equity or dy any local cuſtom to | 


© © any other part of his real or perſonal eftate: | 
the reſigug to his other daughter: upon her 
death in bis life be by codicil gave it ecord- 


Ang to the appointment of his wife : "the | 


power not being duly executed, the reſidue 


goes averding to the Statute as undifgoſed | 
of; and the widow. and daughter are not ig 


barred... . - 335 
4. Deviſe to A. and bie as: for life; and 
- after the death of the ſurvivor, upon truſt 
to ſell. and apply the produce to and among 


all and every the iffue child or children of 


A. by bis faid-wife and their reprefentatives 

. equally: the: fund belongs to the children 

_ + ſurviving the-teſtator, but the iſſue of a 
. daughter, who died in the life of A. are 
entitled as repreſentatives againſt the claim 
ol their father as adminiſtrator. . | 
v. Maiſen. 383 
5 Neither an heir at law ne 6s be can 
de barred by any . | 
23 

SEE Boron and Bone 2 Londen Willa. 
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a Revivor, . 
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SEE. Baron and Feme 7. 1 3˙ 49 


TABLE Or coNTENTS. 


A *, qa <4 
— - 1 404 : 


* 1 : 5 
* . = 
. 1 + 8. ; | Ml” 4 
v * : 7 * a *« 8 1 - 
C = — 


. Ratipfagian, 
1. „ Slight, ee deen are ld held pF to _ 
rid of the rule, that a legacy to a creditor 
extinguiſhes the debt: but a little difference 
between a portion and à legacy to à child 
as to the time of payment ſhall not pre- 
vail againſt the preſumption of ſatisfac- 


tion, | Hage 466 
4 2. Portions for children by the will of the pa- 


rent preſumed a ſatisfaction of a prior pro- 


viſion by ſetflemgnt, unleſs, clearly not © 
intended: the preſumption is got Tehutted 
by . Might circumſtances : accounts in the 
teſtator's hand- writing were admitted as 
evidence of the cixcumftagices, under which 


he made his will; but not to explain the 
will. -Zinchcliffe v. Hinchcliffe. 516 


3. The Court, will lay hold of any circum- 
ſtances to get out of the rule, that à debt js 
ſatisfied by an equal legacy. 529 

4. Portions for LS þy the will r. 

9 held a 95 ion of a goring ſion b 
ſettlement 1 he intention : {li ght eir- 
. of difference, that volle repel 

preſumption of ſatisfaATon between 
bee are not ig I the caſe of 
arent and eh K Spe Sar les v. "Cate. 15 


== not #7 


roots. 


q 9121 


greater. 
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| TOY Creditozs. N 
Separation, _ 


Sequeſtration, 


Jo Bill An account taken 797 
Bll he an; ac executor 10 14 f. 
truſt; and leaſehold eſtates taken under a 
ſequeſtration for want of an anſwer : the 

Court would not order the ſequeſtrators to 
ſell ; but directed them to apply the profits. 
The Court alſo axdered the dividends of 
money in the bank on the teſtator's account 


to be paid unter tbr will; but could not 
"> ba ps" , 


— 


PHE 
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* the bank 40 trapafer before the AR | FR, 
36 Geo. 3. e. 90. Shaw v. Wright. Page 22 | 


2. Appointment of a receiver in the place of 
ſequeſtrators — the ſequeſtra- 
tion. 'Shaw:v. ritt. 22 

2 The Court will ſell periſhable. commodi- 


ties, rents paid in kind, or the natural | 


a e of a farm, under a ſequeſtration. 
| | 23 
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% Do - Servant. - 
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At law there can be no ſet- off between joint 
auch ſeparate debts. | .248 
"PEW DOPE 13. 15. 


"Six Clerks, - 
err P 17 . 


| | Smuggling. 
SEE ' IMegal Contract 2. 7 


- Specific Deviſe and — 


1. Bequeſt of ſtock: If the teſtator has it at 
"hs time, it is ſpecific,; and any act deſtroy- 
ing it proves an intention to revoke. If a 


ring or à picture bequeathed cannot be 
found, that cannot be reQified. 310 
2. Specific legacy of ſtock. decreed accordivg 
_ to the value at the time, it ought to have 
been transferred. Morley v. Bird. as 
53 Afets 12. Wills8. 


[Specific pexformance. 
SEE Agreement. 
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Surbibordip 
SEE Will a. 
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. | SEE F . * bed toi hout Notice. 


Eenont in Common 
= Equally" makes a tenaney in 88 


SEE * 2. Vifted rh 4. 
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n for Ae: | 


1. Tenant fog life having made a leaſe of coal 
mines amountingtoaforfeiture, cannot join 
the remainder- man in a bill ron, inj junction. 

| . entworth v. Turner. 3 

2. Tenant for liſe liable . having ſold 
timber cannot prevent the vendee 7 
cutting it. 


| SEE. Equitable Recovery 3. n wither 
Netice. N Deeds. 


Tenant in Tail, 
Will 47 · 


"Chmber. 
SEE Timant for Li 7 2. ks . | 


1. Bill by deviſoes in Truſt 40 ſel] for ſpecific 
performance of-an agreement to purchaſe : 
exception to the report in favour af the 
. title, that the perſons entitled to the pur- 
chaſe- money,  ſubje& to debts, legacies, 
and other charges, were not parties to the 
- ſuit: the Lord Chancellor was of opinion, 
l they ought not to he parties to the con- 
veyance: and if they were, their covenant 
ought to extend only to their own acts 
and thoſe of the deviſor,, . not to a - general 
warranty, without a- ſpecial conttact for it: 
but as the point muſt come properly upon 
objections to the conyeyance, the exception 
was overruled upon the form. Exception, 
that the perſons entitled to the purchaſe- 
monty:ſubje& to the charges, were not par- 
ties to the.conveyance, overruled. Va- 
man r. the Ducheſs of Rutland 233. 504 


ar 


Title Deeds. 


Tide deeds are incident to the poſſeſſion ofa 
freehold eſtate. 225 


n 


ru and Titre, | 


1. he Court will decree a ſpecific chattel to 
be deliveredup without meaſuring the value, 


* where, from its * there can be no 


.compenſatioa 


Y 
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8 by damages. In this laces, 
the defendant retained poſſeſſion after the 


expiration of a limited time, for which he 
- had received it wpen'a ſpecial truſt and an 
. expres engagement to reſtorez and an 
Aion, which had been brought, was ren- 
dere ineffeQual by the releaſe of two of 
the owners * with the defendant. 
Falle-v. Read... Page 70. 
a Under ion of charitable wſcs it 
. . was agreed, that copyhold lands formerly 
ſurrendered for maintenance of a miniſter 
in , chapel: ſhould: be let, and the rents 


fs 


employed | towards maintenance of the 


miniſter to be choſen and appointed by "0s 


inhabitants, and preſented and allowed by 


the lord of the manor; who upon complaint 
might give the miniſter half a year's warn- 
ing; and if he had net reformed by that 
time, might remove him: the information 


prayed, that the lord might be decreed to 


allow and approve the candidate, who had 
the majority of votes; which was refuſed 


on the ground of miſcondutty and the 


evidence clearly proving it, a new election 


. was directed; upon which the fame candi- | 
date being returned, and producing firong 
of ood conduct for the laſt ſix - 


dart 
years, the the affidavits de- 
. clared, that in conſequence of them the re- 


lator deſerved the approbation of the truſtees. 
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3 A Jaiitation ook will create an intail at 
law, will have the ſame effect upon an 
0 equitable eſtate; therefore a deviſe in fee 

10 pay debts, and then to the uſe of A. in 


truſt for B. for life, remainder to the heirs #1 


male of his body, is an i eftate-tail in B. 
, 120 


4 To create a merger of the e the 
Alegel eftate by their union, the intereſt in 
— each maſt be the fame ; an equitable re- 


Dover therefore barred an equitable re- 


"mainder in tail in the perſon, who had che 


© "whole legal fee. Brydpet v. Brydges. 120 
5. W between legal and equitable eſtates. 
427 


6. TTriftees having laid out the fund upon a 
badecurity obtained from the debtor under 
"circumfitances unfavorable and to the pre- 
' Judice of other creditors a charge on his | 
"eſtate under a power: their bill to enforce. 


de charge * ne ſon, tenant in tail 


1 Vat. III. 


1 


4 


ba 


| i 


under che maniags! ſettlement, "was diſ- 
milled with coſts. .. n v. Munter. 
. Page 187. 260 
7. Real and maren ang a 00 to the exe- 
cutor in truſt; to pay debts. and legacies ; 
the reſt and reſidue to bimſelf: the only 
purpoſe of deviſing the real appearing to be 
to enſure payment of the debts, witbout an 
intention to diſinhetit the heir, it was eld 
only a charge; and that the heir was en- 


ticſed to the ſurplus of the real eſtate. 


Halliday v. Hudſon. - e 
8. Settlement of the wiſe's eſtate to ſuch 
- uſes as the huſband and wife or the ſur- 

. vivor "ſhould appoint by deed ot will with 
three witneſſes; in default thereof, te the 
beirs of the huſband: the wife ſurviving 
made a diſpoſitiom by her will to a charity, 
and therefore void: decreed 10 the heir of 
dhe huſband. en General v. Ward. 

6412.2 
9. No aQ of the truſtes ein vary 1 00 
the cgſtuy gue truſt: but his ſituation may ; 
as where the gay gue traf is his heir, the 
right to dower jet Fm which dies 
diag 66 F ee eee 
o. Covenant ia a . ſettlement to 
"_ leafehald eftates in truſt for ſuch per- 
_ ſons and ſuch and tbe like eſtates, ends, 
. intents, and purpoſes, ns far as the Jaw 
would allow, as declared concerning real 
8 limited to the firſt and other ſons in 
tail male, with ſeveral remainders: the 
Court ia executing the covenant declared, 
that no perſon ſhoald be entitled to the ab- 
ſolute property, unſeſs he ſhould attain 
twenty one, or die under that age leaving 
iſſue male. Duke of Newcaftlev v. the Counteſs 

of Lincoln. 387 
11. Bank ſtock was purchaſed by the Govern- 
ment of Maryland before the American war, 

and veſted in truſtees. for the diſcharge of 

certain bills. After the peace upon a bill 
under an afignment by the new State of 
part of the ſtock, as a compenſation to 
mortgagees of lands, that were confiſcated, 
the fund, ſubjeRt to that aſſignment, was 
claimed by the new State ; and, there being 
no claim under the bills, the whole was 

wn ny by the ſurviving truſtee beneficially ; 
alſo by the proprietary under the old Go- 
vernment; and a ſpecific lien was infiſted 
on in teſpect of loſſes by confiſcation ooca- 

a by the | refuſal of me" truſtees to 
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Tenant in Common 
5 « Equally” makes a tenancy . in common, 
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1. Tenant for life having made a leaſe of coal 
mines amountingtoaforfeiture, cannot j join 


24 ah, bb ee 4 4 the remainder-man in a bill for an inj unction 
r ; + UW . | 


" Wentworth v. Turner. 3 
2. Tenant for life liable to-waſte having (cl, 


"IR. WATT timber cannot prevent. the vendee . 
At law there can e toif between joint] cutting it. 
and ſeparate debs. 2248 SEE. Equitable Recovery 3. "Purchaſer * 
* 13. 15. 2225 Notice. | A | 485 * : 
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1. 8.1 of ſtock: if the teſtator has it at 
time, it is ſpecific,; and any ac deſtroy- | 
ing it proves an intention to revoke. If a 
ring or 2. picture bequeathed cannot be 
found, that cannot be reQified. 310 

2. Specific legacy of ſtock decreed accordiog 


to the value at the time, it ought to have 
bas 


been transferred. Morley v. Bird. 
err Mets 1 12. Wil 38. 
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Specific Pezfozmance. e 
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SEE . 2. Purchaſer. without Notice. 


1. Bin TAS Kors hag bo Truſt 40 ſell for ſpecific 
performance of an agreement to purchaſe : 

4 exception to the report in favour of the 
title, that the perſons entitled to the pur- 

. chaſe-money, ſubject to debts, legacies, 
and other charges, were not parties to the 
fſuit: the Lord Chancellor was of opinion, 
. . they: ought net to be parties to the con- 
veyance: and if they were, their covenant 


+ > SS 


and thoſe of the devifor,y not to a general 


warranty, without à ſpeclal contract for it: 
but as the point muſt come properly upon 


I  - objeQions to the conyeyance, the exception 


was overruled upon the form. Exception, 


4 that the perſons entitled to the purchaſe- 


mont y. ſuhject to the charges, were not par- 
ties to the conveyance, overruled. Hal- 
man v. the Decheſs of Rutland 233. 504 


Title Deeds. 


Title deeds are incident to the poſſeſion of a 
freehold eſtate. 225 


© Grits ond Titre, | 


|} Is 15 Court will decree a ſpecific es, to 


be delivered up without meaſuring the value, 
where, from its . there can be no 


| * 


123938 3 


A by damages. In this inſtance, | 
the defendant retained poſſeſſion after the 


£expiration oa limited time, for which he 


- had received: it wpen'a ſpecial truſt and an 


. xpreſs /ehgagement to reſtores and an 
_ ation, which bad been brought, was ren- 


_ dered ineffeQual by the releaſe of two of | 
the owners n with the defendant. 


Page 70 


Ful v. Read... 
4. Under eee of charitable uſes it 


was agreed, that copyhold lands formeily 


_ Aorrendered for maintenance of a miniſter 
in #{ chapel: ſhould be let, and the rents 


employed towards maintenance of the 


_ miniſter to be choſen and appointed by the 


inhabitants, and preſented and allowed by 
tte lord of the manor; who upon complaint 


might give the miniſter half a year's warn- 
ing; and if he had net reformed by that 
time, might remove him: the information 


prayed, that the lord might be decreed to 


allow and approve the candidate, who had 
tte majority of votes; which was refuſed 


on the ground of miſconduct; and the 


evidence clearly proving it, a new election 


. was directed; upon which the fame candi- | 
date being returned, and producing firong | 


. affidavits. of good conduct for the laſt ſix - 
_ years, een the affidavits de- 


 clared, that in conſequence of them the re- 
lator deſerved the approbation of the truſtees. 
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law, will have the ſame effect upon an | 


- equitable eſtate; therefore a deviſe in fee 
to pay debts, and then to the uſe of A. in 


truſt for B. for life, remainder to the heirs . 


mae of bis body, is an eftate-tail in B. 
I,, ne 


4- To create'a merger of the e the 
'» Jegal eſtate” dy their union, the intereſt in 


"each mult be the fame; an equitable re- 
every therefore barred an equitable re- 
-"mainder in tail in the perſon, who had che 
"whole legal fee. 'Brydges v. Brydges. 120 
8. 0 borween bas nk and equitable eſtates. 
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under the maniage' ſettlement, was diſ- 
willed with coſts. . Narr v. Munter. 
: ae 155 260 

* Real and pocfecalatiog deviſed to the exe- 
.Cutor in truſt to pay debts. and legacies; 
the reſt and reſidue to bimſelf: the only 


purpoſe of deviſing the real appearing to de 


to enſure payment of the debts, without any 
intention to diſinhecit the heir, it was eld 
only a charge; and that the heir was en- 


titled to the ſurplus of the real eſtate. 


Halliday v. Hud. 210 
8. Settlement of the wiſe's eſtate to fuch 
uſes as the huſband and wife or the ſur- 
Vvivor ſhould appoint by deed ot will with 
_ three witneſſes; in default thereof, te the 
; heirs of the huſband: the wife ſurviving 
made a diſpoſ tion by her will to a charity, 


and therefore void: decreed to the heir of 
; BE; huſband. _ General v. Ward. 


4 +2 327 
9. No aQ of the truſtee can vary the right of 


the ce/tuy gue truſt but his ſituation may; 


as where the ce/flay que truff is his heir, the 
* nr 815 which dies 
A 6 Jr 
ee ia a . ſettlement to 
9 leaſehold eſtates in truſt for ſuch per- 
ſons and ſuch and tbe like eſtates, ends, 
. intents, and purpoſes, ns far as the law 


would allow, as declared concerning real 


£ſtaiey, limited to the firſt and other ſons in 
tail male, with ſeveral remainders: the 
Court io executing the covenant declared, 
that no perſon ſhould be entitled to the ab- 


ſolute property, unteſs he ſhould attain 
twenty one, or die under that age leaving 
iſſue male. Duke of Newcaftl v. the Counteſs 
of Lincoln. 387 


11. Bank ſtock was purchaſed the Govern- 
ment of Maryland before the American war, 
and veſted in truſtees for the diſcharge of 
certain bills. After the peace upon a bill 
under an aſfignment by the new State of 
part of the ſtock, as a compenſation to 
mortgagees of lands, that were confiſcated, 
the fund, ſubject to that aſſignment, was 
claimed by the new State; and, there being 
no claim under the bills, the whole was 
claimed by the ſurviving truſtee beneficially; 
alſo by the proprietary under the old Go- 


vernment; and a ſpecific lien was inſiſted 
on in teſpect of loſſes by confiſcation ooca- 
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the State, and in reſpect of the confiſca- 5: Sins to be paid at a particular time it 

| ©fions, were the ſubje& of treaty, not of. 1 dbitam agen JOINT In future and 
municipal juriſdiction ; and the fund, no] veſted: en Page 13 
object of the truſt exiſting, muſt be at the | 2. By ſettlement on marriage; reciting an in- 
2 of the Crown. Barclay v. Ruſſell. | tention to provide for the wife and children, 
Page 424 certain tolls were granted for the remainder 

12. Remi debe with all convenient | of the grantor's terms in truſt to raiſe an 

' ſpeed to pay debts and lay out the reſidue | annuity for che lives of the wie and her 
in mortgages held" not anſwerable for a | mother and the ſurvivor: then reciting, 
| loſs by the inſolvencyof the teftator's banker, that the remainder of the term might ex- 

after ſelling negotiable ſecurities depoſited | pire in the life of the wife or her children, 
with him e Rewth v. Hotell. therefore to make a proviſion for ber and 
568 her children by her” then, or any future. 

13 SEES not liable by the failure of the '| huſband, the truſtees ſhould be poſſeſſed of 

© teſtator's banker at Briftol ; with whom the | the ſaid tolls for the remainder of the term, 
receiver, 9 going to Londen to paſs his | upon truſt to raiſe after the deaths of the 

- accounts, depoſited wo money, incending  * grantor and the mother of the wife 100/. 

to draw for it. 366 annually, to'be placed out in the purchaſe 

14. Deviſe upon a "One contingency ; and | of freehold lands or beredita ments, or leaſe- 

| no intermediate diſpoſition of the rents and | bold eftates, for two or three lives, as often 

- . profits? a reſulting truſt for the heir; © 725 | 39 * competent ſum! ſhould be raiſed for 
16. Thereis no general rule, that a truſtee to | that purpoſe 3/ and until convenient pur- 
4 ; del mal not be Hiniſelf the purchaſer : but | nder hould offer,” io be inveſted in Go- 
de ſhall not thereby gain profit to himſelf; | Wernent — — 

- one of ſeveral truſtees to fell having | wits. abe e term, ta. pay the 

| ' purchaſed, and afterwards fold at à profit, rents and profits of ſuch eſtate or eſtates fo 
. - was therefore Gecreedl! to zccount. for! that | — to be purchaſed, or the intereſt, produce, and 

; profit with coſts. Whicheote „ Low | profits, to ariſe from the money ſo intended 

2 7 io to be placed out, until ſuch purchaſe ſhould 


40 Device 8 a | copyhold- duly ſurrendered) / be made, to the wife for life 3 and after her 
26" T. nne bis heirs in 4ruft ſor B and is deceaſe to apply the ſaid rents and profits 
heirs: upon the death of B. without heirs, | or intereſt=money towards the ſupport and 
this beth of ihe e has ho equity Ps maintenance of ſuch child and children of 


N | her, as ſhould be living at her death, till the 
pel the lord to admit him; and his bill was | - youngeſt ſhould be twenty-one; and then to 


difmiſſed without coſts. * liiams v. Lord | _ - be poſſeſſed of ſuch eſtates ſo to be purchaſed, 


© Lonſdale, ET 752 8 
or of the money arifing from the annuity 
SEE Bank of England. Baron and Fam 4. nt placed out in one or more purchaſe or 


* 2 e * | . purchaſes, to the uſe of ſuch child and 
Will 5 5 + 5: , * "re ws N. children, in ſuch ſhares and proportions, 
n br payable at twenty - Oger, as the ſurvivor of the 
„„ | huſband and wife ſhould by will or deed di- 

$65 - A500 e i 1 3 ta , rect, limit, and appoint; in default thereof 
WA ee uſe of all ſuch children, equally to be 
1. At Common Law the uſe was intended to dividedattheir reſpective ages of twenty-one: | 
be in the ſeoffer or conuſee; and is not- but if ſhe ſhould die without leaving avy child 
_ averred;+ as it muſt. de, if to the uſe of the | -% children, or all ſhould die under twenty- 
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de wei during the remainder of the \ 


derm for the uſe of the grantor, his execu- 
ors, Fer From the death of the grantor, 


- who ſurvived the wiſe's mother, the truſtees 


,received/x00 + a- year ; and laid out in ſtock 
he ſums received and the produce. One ſon 
Vos the only iſſue. He attained twenty-one in 
dit of his mother, and ſurvived her. The 
. Court would not inveſt the fund in land: 
but held it with the accumulations from the 
death of the grantor and the future payments 
- a veſted intereſt in the ſon at twenty one; 
und ap perſonal eftate belonging to bis admi- 
niſtrator. Swann v. Fornereau. 


marriage to appoint. the intereſt to her 
+ huſband for life, and a recommendation to 
> -diſpgſe of the principal part after her own 
death and the. determination of the preced- 
Bhs ing- truſts among the children of B., the 

 aecommendation being held an abſolute 
ecu, it is a veſted intereſt in all the 


children, ſubject to be deveſted by appoint- 


ment; and there being no appointment, 
Children born after the death of the teſtator, 
4 3 who died in<hekſs of 4s rial 


81 12 nnn 130 
. nd aber ber de- 


ceaſe to her children; if ſhe ſhould leave 
x none, to B. and C. ſhare and ſhare alike, or 


to the ſurvivor: a veſted intereſt in B. and 
pe upon the death of the teſtator as tenants . 


in common; 4. though ſhe ſurvived them, 
* dying wichout children. Perry v. "Weds. 
204 

5: Legacy of flock o to be Jaia out in 
annuity for her life: 4. died two days after 
the teſtstor and before any alteration of the 
. Nock 2 ber adminiſtrator. is entitled to a 
"transfer. \ Barnes v. Rowley. ' 305 
6. Teftatrix gave to A. the dividends of 500 l. 

_ ſhock, till he ſhould attain the age of thirty- 
two at which time ſhe: directed her exe- 
| | cutors to transfer the principal to him: the 
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g-\ Bequeſt to A. for life, with power on ber 


legacy does nat veſt. till the age of thirty- 


two. Batsferd v. Kebbel. 363 


iger for life; and after. the death of the 
*, Jurvivor ſor all and every the child and child- 


ph: 4 ren of his ſiſter living at her death ſhare | 


© and hare. alike, each receiving his or her 
mare of che principal at twenty-one; and 
de one child ſhould be fo ſurviving, 
mut to pay the whale to ſuch ſurviving | 
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| ehilg at twenty-one : : the peyindae only is 
2 not 4 10e Wi adley V. 
© North. wo "Page 364 
8. — upon wad . at x future day 
not veſted till the time of payment. Phipps 
v. Lord Mulgrave. + 


ed, liable to be deveſled. 661 


10. Truft by will for all the children of A. 


when and as they ſhall ſeverally attain. 
ſixteen ;- with a direction for maintenance: 


thoſe born after the eldeſt attained ſixteen 
- were excluded: maintenance wis directed 


without regard to the father's ability. Hefe 
v. Pratt. : 730 


SEE Equitable Reeroery v Will. 14+ 23- 37. 
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(44 . Senkanent 


Settlement after marriage of ſtock ſtanding in 
the name of the wife, the huſband being 
- «infolvent, and ſoon after a bankrupt, ſet 
aide upon the bill of the affignees after 
the death of the | huſband : the flock did 
not ſurvive; but was decreed to the affig- 
© nees, ſubject to a proviſion for the widow. 


ws; es wel 115 | 61 
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1 Ward of Court. | 


Huſband committed for marrying a ward of 
the court, and diſcharged under particular 


citcumſtances on undertaking to make 


Nn, 


a ſettlement, was held to that, and not 
permitted upon her conſent to receive her 


whole fortune, viz; a rent - charge for life. 
bly 2:0 ne 


| TYRE, _Waffe. 14 TY 

57 tenant * life, remainder to his fears be- 
5 ceſſively i in tail mail; remainder to B. for 
life and to her ſons in the ſame manner, 
with truſtees to preſerve contingent re- 


mainders: . being alſo ſeiſed of the re- 


verſion in fee cut and ſold timber before the 


birth of a tenant in tail: afterwards B. 


had a ſon, who died ſoon after his birth, 


and another ſon, Who ſurvived 4. The 
produce of | the timber wat decreed. to be 


laid out in the funds during the life of . 


and upon his death without paying hol 2 
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fon was decreed to be laid ut in lands to be 
. ſettled to the uſes of the eftate, upon which 
the timber was cut. Powlett v. The Ducheſs 
„„ Page 374 


e % Widow. W 
SPE" Cojybild a. Blation 1, 2. 
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.*.. Widow (Oker). 
SEE Lord Clive's Bounty: "Penfion. © 
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| > Heath .oftho; wiſtrs. wide, Du, of 
 Mandigfter v. Bonum. | Pager 
Ps Teſtator deviſed all the 2 85 eee 
as well copyhold as freehold (the copy. 
hold part thereof having been previouſly 
« ſurtendered to the uſe of my will)” 
upon ſeveral truſts in favor of his wife and 
children: the only truſt ſor his eldeſt fon 
and heir was an annuity of 300 J. for life, 
remainder to his wife and children: the 
teſtator having never ſurrendered his copy. 


copyhbold being clearly intended to paſs, 
and the annvity being much more valuable, 
the heir was deereed to elect; and was not 


ie | bound by receiving half 'a year's payment 


of the. 2 _—_ yas. Rumbolld v. 
KNumbold. 2 LW 65 


2 900 eee 3 out of me and perſonal 


1. The teſtator gave the reſidue of his per- 


ſognal eſtate to his wife; deſiring her to pro- 


. vide for his daughter A. out of the. ſame, . 


= long as. the, his wife, ſhould liye, and 
at her deceaſe to diſpoſe of what ſhall; be 
left among his, children in ſuch magner as 
| the ſhall judge maſt proper. There is not 
an abſolute truſt for the children after. the 
death of the wife. Puſbman v. Filliter. - T, 
2. Teſtator gave his wife 400 l. a- year in 
addition to 500l. a- year under her ſettlement, 
in conſideration of the expence and care ſhe 
would incur in the maintenance of their 
children : ſhe muſt maintaig them, when 
at home; but is not to be charged with 


I e eee mend 8 book Collier | 
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3 Legacy in wut to RARE? hs invevett | 


_ 604. a-year to the teſtator's wife for life, 
and the remaining intereſt during her life 
% E Duke of A. and in caſe of his'dedth 
to his eldeſt or only"ſon; and for want of 
iſſue male to his eldeſt or only daughter; 
fot want of ſuch” iſſoe female to fink into 
. the--refidue ; and after the death of bis 
wille the teſtator gave the principal to the 
aid Duke; if then living; but if then dead, 


tio his eldeſt or only iſſue male then living ; 


Ani ſot want of ſuch iſſue male to his elde ft 
or only daughter; for. want of ſuck” iſſue 
female to fink into the veſidue. R. Duke 
f died leaving two ſons and a daugh- 

tier: both the ſons! ie es the eideſt le a 
ſon, Duke of A. v filed the bill. The 

_ phainti® ia entitled to the ſurplus intsteſt: 
1 Hut the/ principal * contingent till the 
e 135 


eſtate payable two years after the event: 
by codicil the teſtator reciting, that he found 
nis eſtate would not beat that payment du- 
ring tte life of A. being chargeable with 
. an annuity for her life, declared, be re- 
| voked that part of his Will; and that the 
| _ ſaid legacy upon the fame event was to be 


A. and not before. 
{ © contingent event, the legacy is not payable 


| Wordſworth v. Younger: X 93 

6. Teſtator deviſed his real edtate to 7M eldeſt 
ol his three natural daughters and ber huſ- 
band for their joint lives and that of the 

© ſurvivor : remainder to her ſons ſucceſſive- 
ly in tail male ; femainder to the ſecond 
and her huſband and iſſue male in the ſame 
| ' manner; "remainder to the youngeſt, or 
| ' fuch perſon as the ſhould firft marry, (if 
under twenty- one, with conſent of truſtees, ) 

- for their joint lives and that of the ſur- 
vivor, with ſimilar remainders *he alſo gave 

an rent charge limited in the ſame manner 
to the ſecond, her huſband and iſſue male; 
and gave a ſimilar rent- charge to the 
poungeeſt, until the ſhall marty (under and 
with the reſtriction” abovementioned) or 
for her life; and when ſhe ſhall marry as 


r _— 


given the ſecond" 16;0007 on her marriage 
| te gere the youngeſt a legacy of 10, oo00. 
payable, 500 K upon” ber marriage (with 
ſuch conſent us aforeſait}and 50001. two 


15 conſent the eee deing | eſtabliſhed 
b | againſt 


hold, it was hold a miſtaken deſcription, the 


paid twelve months next after the death of 
4, dying before the 


| "till the expiration of the 17 5 5 * 


| - 'aforeſaidJ\vpon the ſume truſts; and having 


| . years after. Upon her marriage without 


10 


18 


«> 


"TABLE or conTENTs. 


* againſt the bulband Joes not affect ber 


eftate for life in the rent · charge. Stachpole 

v. Beaumont. Page 89 

7. The Court is bound 19 gm effect to all 

the will. 10. 

8. Codicil to be taken as part of the * 
11 


the reſidue to his two lifters for their lives; ; 
and after their deceaſe the principal to be 
paid to their children, ſhare and ſhare 
alike; but whichever died before the otber, 
then the ſhare ſo paid to her to be paid to 
ber children in equal proportions : but if 
ſhe ſhould leave no children, then the in- 
tereſt and produce to be paid to the ſur- 
vivor as aforeſaid, One ſiſter died without 
leaving children : the ſurvivor is entitled to 
' the intereſt for life z and the principal is 


N „ o hs 1 1266 | pee” 


liderty to occupy his houſe for a year, 
provided ſhe continues ſo long in L.: then 
by a diffin& clauſe he directed his execu- 
tors to pay her a guinea a-week during her 
| flay at L. Her reſidence there beyond the 
year does not entitle her to a continuation 
of the weekly payment. Waller v. Watts. 
THINS A 
11. A general a of debts and legacies 
upon all the real eſtates of the. teſtator not 
annulled by a ſubſequent power to ſell a 
particular eſtate only and apply the produce 
to the ſame purpoſe: but that eſtate was 
firſt applied. Core v. Baſſet. 1835 
12. Conſtruction of a will and ſeveral very 
inaccurate codicils upon a diſpoſition of the 
perſonal eftate, 2s to the intereſt, whether 
abſolute or for life; as to the extent, whe- 
ther general, or ſpecific and exempt from 
debts. Core v. Baſſet. | 135 
13 Though the teſtator has charged his real 


perſonal may be given exempt from the 
debts by an unatteſted codicil. Cans v. 
Bat. 55 
14. |. SON his aller N. and his brother 
V. the intereſt of the refidue equally ; at 

the death of A. one half of the principal to 
der children; her huſband by no means to 
have. any part, but to be entirely for the 
children if none, to M's children; and 
after the death of V. and his wife the other 

Vor. * 


veſted in all her children. Taylor v. Lang- 
10. Teſtator directed, that his wife ſhould have 


ellate with debts in aid of the perſonal, the 


half to his children; ** its ds his 
intereſt is not to her ſeparate uſe: the in- 
of M. and his wife would have veſted in *. 


and therefore lapſed by his death in the life 
of the teſtator. Brown v. Clarke. Page 166 


9. Teſtator gave the intereſt and produce of 15. Deviſe of all freehold and copyhold lands 


. * (the copyhold part whereof I have ſur- 
< rendered to the uſe of my will)” ſubject 
to debts: ſome were ſurrendered ; others 

not: the latter did not paſs. Wilſon v. 
Mount. ee NL 208 

16. A perſon entitled under a will and alſo 
paramount and againſt it muſt elect. Wil- 
' ſon v. Mount. | 191 

17. A videlicet ſhall be rejected, if repugnant: 
not, if it can be reconciled and made re- 
ſtrictive. 194 

18. Teſtator gave al his waggon-ways, rails, 
ſtaiths, and all implements, utenſils, and 
things, at his death uſed or employed to- 
gether with in or for the working manage- 
ment or employment of his collieries, and 

Which may be deemed as of the nature of 
perſonal eftate, in truſt to be held, uſed or 
enjoyed, with the - collieries : under this 
bequeſt and upon the circumſtances money 

due from the fitters and others and in the 

Tyne Bank, coals at the pits and ſtaiths, 

corn, hay, horſes, timber, oil, candles, fire 


Rock in trade, paſſed. Stuart v. Earl of 
Bute. - 212 


not a geleaſe, but a legacy; and having 
lapſed, the bond remains in force againſt 
a ſurviving co-obligor. - Maitland v. Adair. 

1 2ZT 
40. Reſidue bequentbed to 38 in the 
| proportion the teſtator had given the other 
part of his fortune: pecuniary legatees 


s 


eftate. Maitland v. Adair. pens 


by marriage. Maitland v. Adair. 231 


155 $22.. Bequeſt to the youngeſt child of A. if ſhe 


ſhould. have any child or children within a 
| certain. period; if no child or children with- 
1 in that period, then over: her eldeſt child, 
being the only one within the period de- 


of 1 and a limitation over in nature 
THF. - of 


+ 


_ eldeſt brother from any benefit: M. 's life 


MY Td n 


tereſt of the other moiety during the lives 


engines, and various other articles of the 


19. I return to 4. his bong” in a will is, 


only are entitled: not a deviſee of real 


121. Bequeſt to relations does not include thoſe 


ſeribed, is entitled. Emery v. England. 232 2 
23. Veſting of a legacy poſtponed to the time 


34 
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3s ay 
* eroſs· remaĩnder died from the ge- 
nexral intentib m. Muri Y Wine?! 5.336 
24. Deviſe in ſee und bequeſt of perfonal 
eſtate to . and in caſe of His death Under 
twenty - one without leaving iſſue, ti B.: 
_ codici} affieming the will in all reſpec᷑ts ex- 
cept by direQing, that A. ſhall not be en- 
a0 til twenty - fie: A. dying between 
the ages of twenty one and tweiity-five 
without iſſue, B. has no title. Score v. 
 -Chamberlathe. P 302. 491 
„ Teſlator gave a ſum, part of his 4 per 
"Cent. Bank Annuities; to his wife for life, 


and after her deceaſe to ſeveral relations, 


* 


Evidence was admitted, that he had Ho fuck | 


ſtock at the date of the will, having previ- | 
-ouſly fold it all, and inveſted the produce 
ia Long Annuities, and to ſhew the cauſe 
ol the miſtake; and the legacies were eſta- 
dliſhed. Selwood v. Alildmay. ; 
26. Teſtator bequeathed part of his 3 per Cent. 
- Conſolidated Bank Annuities, © Upon evi- 
— a tage op + > Stock at the date 
of his will or at his death; but that he had 
3 Per Cent. South-Seqa Annuities, the legacy 
us eſtabliſned out of that fund. Dh 
v. Waterman, n 
27. Under a bequeſt of the uſe of a houſe, 


with all the furniture and ſtock of carriages bz; 


and horſes and other live and dead ſtock for 

- life, plate paſſed z wine and books did not, 
Porter v. Nur 317 
28. Words not to be rejected, -unleſs repug- 
nant to the clear intention manifeſted by 
other parts of the will. 320 


29. Teftator by his wilt gave legacies. to l. 


and B., deſoribing thei. as gritlichildren 
of C., and their reſidenct in America by 
A codicil he revoked theſe legacies, 8 
ing as a reaſon, that the legatees were 
the ſact not being true, "they were held 
Peſan Hor. Cars. 
| French. > 124 $464 #4 13 341 
PS Legaieeentied notwithtandings miltake 
| of his nam. „ BAER, 7 


31. TheiconftruQtion of the will being, that 


wil 


N 


306 


— 
* 


in common iff a Will. 


ONTE ENTS, 
D | 

6« us I know not whether any of "them are 

« blhe and if they ate well provided for . 


though they ate living, B. is entitled z the 
_r6nſtruCtion being, that if they are lixing, 
they are well provided for. 4 Attorney General 
V. Hard. g Pag 


33. The ſegal eſtate in mortgaged premiſe 


did not paſs by a eneral refidu 
a a ** 9 uary deviſe by 


454 £4003 e Duke of. Wee, 
34 
ve 1004 in truſt pay, + 
Un der daug ter B. hall aten 
ce g then e C — 
— ifereR"then Uue to ba dender 
"This legacy PIER, to! ughier 5 
dg tex rae Neri 362 
1 517 ives all js .ctare and 
1 e ſk, and direct 
bi eser rty to to be 


remitted, to, 1 ol 
after Werk legaci ies A. 
| <q eſts e 3 dog , and 


don as the Property . 
mitted, to Ft 


h other Terutificd, 


24+ Teſtator 
intereſt to 


e 


over upon the dea 
' fol unmarriec and d wi out 


ned“ iñ tut Waile 5 . 

6 val ſeule Mendig yer 

having been martied, d and” 2 
ſtrued « or” to afford a reaſonable 
ſtruction. rer. 1 450 

37. Words of a added 0 a e 

are to be applied | 

the death bf he reſtatox, unleſs 204 inte 5 


to poſtpone the e 


v. Strode. 
3b, Real eſtate deviſed t p be ſold and Wy 
with the ' perſonal, Vi 


produce Mipfed c wi If 
"A er net the fun 10. to > belajd gut in 
_ -land: 2 N ge 2 
[ it wal held perſonal property, 
|; "=o perſona] property 1 
39. Poel not executed dy general work, in 
a2 will. "Langham'v. Nenny, _—_— — 
40. Eftate given't to fuck uſes is . eue 


4 ger 
nmgr- 


31 


K 6d 


the real eſtate was well charged in aid of 
the perſonal with legacies, even fuppofing-* 
the charge not general ſo as to inelude fut 
ture, egacies, a legacy may be revoked” and 
given to another perſon by an unatteſted 
e Ward." 327 
32. Teſtatrix by-codicil gave to . the legacy 


point is a free 
41. Fruſt term in a will to raiſe out of FF 
e eſtate ſeveral ſums ; of which ſome were 
| ſecured by the teſtator's bond and cove- 
nant: the intention being to give 1 them as 
| portions: out of the land, not as debts or 


, 


hos” by ber will OR tA, 


„ SUR 199 $1651 4340 5 B 1378 5 IN 0 
10 


1 a PB 


4% Ledfehold pro bequeathed in 45 


mainder In truſt” for à. Child in ventre, if - 
ſon, ſor hfe; and after his deceaſe for Tach 
of bis iſſue male as ſhould be bis heir at law 
at his death; if no ſuch then living, for ſuch | 
perſons as ſhould then be the legal repre- 
ſentatives the teſtatòr: x ſoh being born 
and dying without iſſue, the limitation over 
was eſtabliſhed in favour of the next of kin 
according to the Statute at the time of diſtri- 


bution. Long v. Blackall, Page 486} 
\ Purchaſer decreed to take a title under an 
obſcure will amounting to a power to ſell: 
the legal eſtate not being given deſcen to | 
the "heir till execution of the pdwer ; ind 


44 Deviſe to A. and her bt but if the dies | 
under twenty-one and unmarried, to B. and 
her heirs: H. dies in the life of the teſtator, 
under twenty-one, and without iſſue, but 
having been married: the heir is entitled. 
 Chitty v. Chitty. | $45 
45. Bequeſt by implication. JYaimewright v. 
Wainewright. 558 
46. Money bequeathed to be laid out in land 
to be ſettled upon the teſtator's nephew A. 
for life; remainder to the wife of A. for 
life; with remainders in tail to the ſons 
and daughters of A. by ſuch wife: A. was 
not married till after the death of the teſta- 
tor: held to extend to a ſecond wife. Peppin 
v. v. Bidfird, 5 ' $70 
47- Money bequeathed to A. to remain at in- 
tereſt or to be by him laid out in real eſtates, 
to go with other eftates deviſed. A. being. 
tenant in tail of the real eſtate, and being 
entitled undet an affignment of the money 


called for the money as abſolute owner: 
but it was eſtabliſhed upon the option to 
continue it perſonal eſtate. Amer v. Amler. 

583 
4, Tefltator directed his children generally to 


"but diſtributed the property after her death 
in words, which would not compriſe after- | 
born ſons: they were held entitled to 
Abe * einen Matchwick v. Cool. 


| 


wen paſſes to the vendee. -Warneford v. 


Thompſon. 13.1 
? ar as he might make upon the woman he might 


— — 


from the reverſioner, ſubject to contingent 
limitations, diſpoſed of the money by will: 
the Court inclined in favour of the diſpo - 
ſition upon the ground, that A. might have 


be maintained during the liſe of his wife, - 


ITY ITY TONY 


pa hebos e I 9? „ „r * IN 


49+. 19,900. provided, by. ſettlement, forone 


1 


: 


* 


OL REN bog 


50. Bequeſz 


- gent limitation in tail, which did not take 


nee or Yguggerſſon . 16, oo. if more: 
x ere. being but. ane daughterʒ. the father by 
A pill under a power reſeryed to-himvap- 
Points the time of payment and the applica- 


© Yonof the intereſt of the 18. oo I. provided 


for her by ſetilement, and giyes her the 
nf farther ſum pt $000 17 the waf held en- 
titled to -20,0001. Phipps v. Lord Mul- 


ave. | | Page 613 
74 of perſonal eſtate after a contin- 


effekt, = ids Phipps v. Lord Mul- 
Eaves 613 
$i; Devite 55 tenant in fee, in caſe he ſhould 
out leaving any iſſue living at his de- 

ceaſe, andſubjc&toſychjointureorjointures, 


marry : by leaſe and releaſe previous to the 
marriage of the deviſor, the deviſed eftates 
were conveyed to truſtees and their heirs 
as to part, ſubject to certain truſts to the uſe 
of the deviſor and his heirs till the marriage; 
and afterwards, ſabjet to other truſts, to 
the uſe of him for life; remainder to 
truſtees to preſerve, c.; remainder, ſubject 
to farther truſts, to the uſe of the firſt and 
other ſons of the marriage in tail male; 
remainder to the deviſor in fee; and as to 
the other part, to the uſe of the deviſor till 
the marriage; and afterwards, ſubject to a 
jointure to the intended wife, to the uſe of 
the deviſor in fee: by an article executed 
previouſly to the will in contemplation of 
the ſaid marriage, proviſions were made as 
the baſis of a ſettlement of the ſame nature, 
but in certain reſpects different from that, 
which was executed : the will is revoked as 
to-the-whole eſtate both in Law and Equity: 
aſettlement having been made previouſly 
to'the marriage, the articles were laid out 
of the caſe; and parol evidence of an inten- 
tion not to Tevoke was ah Cave v. 
Holford. Ty; 650 
52. Revocation of a will by a conveyance 
never completed, _ 653 
53. Leaſe for years or life is a revocation of 
a will pro tante only, 653 
54. Mortgages in fee and conveyances in fee 


for payment of debts revoke a will pro tanto 


only in Equity. Et 654 
35. If teſtator makes a ſeoffment after the will 
to the uſe of Himſelf in fee, or ſuffers a 
recovery, it is a revocation. 6564 

| 56. By 
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